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Baxter  v.  The  People 3  Oilman  (111.)  368 551 

Bear  v.  Cohen 65  N.  C.  511 532 

Beattie  v.  Lord  Ebury  ...     L.  R.  7  Ch.  777  at  pp.  795,  796, 

801  ;  L.  R.  7  H.  L.  102.383,  385,  386 

Beatty  v.  Fitzsimmons 23  O.  R.  345   291,  301,  303 

Beatty  v.  Haldan    4  A.  R.  239 282 

Beckett  v.  Sutton    51  L.  J.  Ch.  433    .    32 

Beckett  v.  Tasker   19  Q.  B.  D.  7     456,  458 

Bedford  Case    F.  &  F.  (E.  C.)  429 539 

Beioley  v.  Carter L.  R.  4  Ch   at  p.  240 181 

Beland  v.  L'Union  St.  Thomas    19  O.  R.  747 238 

Bellechasse  Election  Case,  The    17  Que.  Law  R.  294 538 

Bell's  Administratrix  v.  Oolding 27  Ind.  173 444 

Bennett  v.  Hale,  Doe  d 15  Q.  B.  171    620 

Bennett  v.  Turner,  Doe  d 7  M.  $  W.  226  ;  9  M.  &  W.  643. .     99 

Benson  v.  Paull  6  E.  &  B.  273  403 

Berkeley's  Trusts,  Re    8  P.  R.  193   107 

Bernardin     v.    Municipality    of    North 

Dufferin     19  S.  C.  R.  581 162,  659 

Bickford  v.  Town  of  Chatham 16  S.  C.  R.  235   399,  403 

Bidder  v.  Trinidad  Petroleum  Co 17  W.  R.  153 . .     42 

Biggs  v.  Peacock 22  Ch.  D.  284  596 

Biggs  v.  Wood 2  Man.  L.  R.  272    367 

Blagge  v.  Ilsley   127  Mass.  191  ;  34  Am.  Rep.  361 ... .  141 

Blair  v.  Assets  Co [1896]  A.  C.  409  at  pp.  420,421,426.  533 

Blake  v.  Stevens 4  F.  &  F.  232   24 

Bloor  v.  Town  of  Delatield    68  Wise.  273 600 

Boak  v.  Merchants'  Union  Ins.  Co Cass.  Dig.,  p.  677,  No.  45  . . .  .619,  621 

Booth,  In  re— Booth  v.  Booth [1894]  2  Ch.  at  p.  285   449,  451 

Boulter  v.  Justices  of  Kent 13  Times  L.  R.  538 561 
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Bourne  v.  Burton,  Doe  d 15  Jur.  990 99 

Bowles's  Case „ Tudor's  L.  C.  on  Real  Property 

and  Conveyancing,  3rd  ed.,  pp. 

107  110 50 

Bowring  v.  Shepherd L.  R.  6  Q.  B.  309    298 

Boyd  v.  Robinson 20  O.  R.  404  . . .  .267,  270,  273,  301,  307 

Boyle  v.  Brandon    13  M.  k  W.  738 141 

Bradlaugh  v.  Gossett 12  Q.  B.  D.  at  p.  285 531,  533 

Bradstreet  v.  GUI    72  Tex.  115 24 

Brazill  v.  Johns,  In  re  24  O.  R.  209    394,  395 

Bridle,  In  re 4  C.  P.  D.  336 640 

Brigham  v.  Foster 11  Allen  (Mass.)419 623 

Brinkly  v.  Hambleton  8  Atl.  R.  904 297,  301 

Bristol,  Corporation  of,  v.  Westcott 12  Ch.  D.  461    29,  30,  34 

British  Canadian  Loan  Co.  v.  Tear 23  0.  R.  664    291,  305 

Britton  v.  Great  Western  Cotton  Co L.  R.  7  Ex.  130 76 

Broad  and  Broad,  In  re 15  Q.  B.  D.  420 623 

Brough  v.  Whitmore 4  T.  R.  206 443 

Brown  v.  Black  L.  R.  15  Eq.  363  ;  L.  R.  8  Ch.  939.  298 

v.  City  of  Boston  155  Mass.  344,  352 600 

v.  Moller L.  R.  7  Ex.  319 482 

v.  Moore 61  Cal.  432 531 

v.  Nicholson   5  C.  B.  N.  S.  468    570 

v.  Sweet 7  A.  R.  725,  740 62 

Brownrigg  v.  Rae    5  Ex.  489 324 

Bruce,    Lord    Henry,    v.    Marquess    of 

Ailesbury [1892]  A.  C.  at  p.  364 181 

Bryan  v.  Bancks,  Doe  d 4  B.  &  Aid.  at  p.  406    659 

Buccleuch,    Duke    of,    v.    Metropolitan 

BoardofWorks L.  R.  5  Ex.  221  470 

Burdett  v.  Abbot    14  East  at  p.  159  533 

Burnett  v.  Lynch    5  B.  &  C.  589    290,  291,  303 

Burnham,  In  re  , 22  A.  R.  40    138 

Burnham,  Re  16  P.  R.  390 604 

Burns  v.  Butterfield,  In  re   12  U.  C.  R.  140 480,  482 

Bush  v.  Beavan  1  H.  &  C.  500 403 

Butler    v.  .Manchester,    Sheffield,    and 

Lincolnshire  R.  W.  Co 21  Q.  B.  D.  207 655 

Byne  v.  Blackburn 26  Beav.  41 449,  450 

Bywater,  In  re,  Bywater  v.  Clarke 18  Ch.  D.  at  pp.  24,  25 449 


Cahuac  v.  Scott— Cahuac  v.  Erie    22  U.  C.  R.  551 10O 

Calcraft  v.  West 8  Ir.  Eq.  R.  74 537 

Caledonian    R.    W.     Co.    v.    Walker's 

Trustees    7  App.  Cas.  259 17 

Campbell  v.  Hally 22  A.  R.  223 155 

Campbell  v.  Kingston  and  Bath  Road  Co.  18  A.  R.  286  ;  20  8.  C.  R.  605  . . . .  162 

Canedy  v.  Marcy    13  Gray  (Mass.)  at  p.  377 658 

Canterbury,  Viscount,  v.  Attorney-Gen- 
eral          1  Phillips  at  p.  324 13 

Carey,  In  re— Ex  p.  Jeffreys    [1895]  2  Q.  B.  624 502 

Carignan,  Ex  p 5  L.  C.  R.  479 570 

Carli  v.  Rhener  27  Min.  292    191 

Carlisle,  Mayor,  etc.,  of,  v.  Blamire  ....     8  East  487 31 

Carney  v.  Plimmer 13  Times  L.  R.  317  581 
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Carr  v.  Fire  Assurance  Association 14  O.  R.  487 43 

Carry  v.  Wallace    12  C  P.  372  455 

Careley  v.  Bradstreet M.  L  R.  3  Q.  B.  pp.  108,  114 24 

Carver  v.  Richards 27  Beav.  488 315 

Castellan  v.  Hobson  L.  R.  10  Eq.  47    298 

Central  Bank  of  Canada  v.  Ellis 20  A.  R.  364 57 

44  4<  44        In    re — Raines's 

Case     16  A.VR.  237. ...  287,  283,  294,  300,  301 

Central  Bank  of  Canada,  In  re — Baines's 

and  Nasmith's  Cases 16  0.  R.  293 296 

Centre  Wellington  Election,  Re 44  U.  C.  R.  132.  .530,  531,  633,  546,  547 

Chambers  v.  Miller   13  C.  B.  N.  S.  125 52,  54 

Chancellor  v.  Webster  *   9  Times  L.  R.  568  370 

Chapman  v.  Gibson    3  Bro.  C.  C.  229    313,  314 

Chapman  v.  lhe  State   5  Blackford  (Ind.)  Ill    551 

Chartered  Mercantile  Bank  of  India  v. 

Dickson L.  R.  3  P.  C.  574    178 

Cherry  v.  Colonial  Bank  of  Australasia. .     L.  R.  3  P.  C.  24 386 

Cherry  v.  Heming 4  Ex.  631 658,  659 

Church  v.  Abell 26  C.  P.  338  ;  1  S.  C.R.  at  p.  471  . .  593 

Clapp  v.  Moore    6  Kans.  22    62 

Clark  v.  Barber,  In  re   26  O.  R.  47 212,  214 

Clarke,  Re    2  U.  C.  L.  J.  N.  S.  266 406 

Clarkson  v.  Toronto  Stock  Exchange 13  O.  R.  213  306 

Cleveland  Press  v.  Fleming 24  0.  R.  335 476 

Clough  v.  Dixon 10  Sim.  564 275 

Cloutier,  Re 11  Man.  L.  R.  220 173,  174 

Cobourg  Town  Trust,  Commissioners  of, 

In  re 22  Gr.  377  107 

Cochrane  v.  Rymill    27  W.  R.  776  ;  40  L.  T.  N.  S.  744.  .25,28 

Cockburn  v.  Eager 24  Gr.  409  138 

Cocks  v.  Masterman 9  B.  &  C.  902  52 

Coe  and  Township  of  Pickering,  Re 24  U.  C.  R.  439 467 

Coffin  v.  North  American  Land  Co 21  O.  R.  80 508,  515,  516 

Cole  v.  Green  6  M.  &  G.  872 658 

Cole  v.  Hubble    26  O.  R.  279  at  pp.  281,  282.. .  .141,  145 

Coleman  v.  Moore 44  U.  C.  R.  at  p.  335 61,  65 

Coles  v.  Bristowe    L.  R.  4  Ch.  3 298,  301 

Collins  v.  Blantern 1  Sm.  L.  C,  10th  ed.,  at  p.  381  ..  658 

Collins  v.  Welsh 5  C.  P.  D.  27    256 

Commonwealth  v.  Kneeland 20  Pick,  at  p.  245 433 

v.  Power 7  Met.  (Mass.)  596 204 

v.  Weight 137  Mass.  250 125 

Confederation  Life  Association  v.  Howard  25  O.  R.  197  382 

Connell  v.  Boston 25  U.  C.  R.  444 266,  270 

Consolidated  Company  v.  Curtis [1892J  1  Q.  B.  495  28 

Cooper  v.  Phibbs L.  R.  2  H.  L.  149 658 

44       v.  Thornton 1  E.  &  B.  544  150 

44       v.  Whittingham    15  Ch.  D.  501 613 

Copeland  v.  Hamilton   9  Man.  L.  R.  143    594 

Corby  v.  Gray 15  O.  R.  1   291 

Corby  v.  Hill   4  C.  B.  N.  S.  556    4 

Cornish,  Re 6  O.  R.  259   215,  218,  219 

Corn  well  v.  Metropolitan  Commissioners 

of  Sewers 10  Ex.  771 3 

Cosmopolitan  Life  Association,  Re 15  P.  R.  185  120 

Cossette  v.  Dun 18  S.  C.  R.  222 21,  23,  24 

Cotton  v.  Wood 8  C.  B.  N.  S.  568 89 

Couch  v.  Argles 34  Beav.  127  ;  2  DeG.  J.  &  S.  657. .  441 
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County  of  Gloucester  Bank  v.   Rudry, 

Merthir,  etc.,  Co [1895]  1  Ch.  629 668 

Coverdale  v.  Charlton    4  Q.  B.  D.  at  pp.  116,  120 3 

Cowan  v.  Milbourn    L.  JR.  2  Er.  230   581 

Cowan  v.  O'Connor 20  Q.  B.  D.  640 480,482 

Cowley  v.  Newmarket  Local  Board    ....     [1892]  A.  C.  345 1,3,6 

Cowper  Eases  v.  Local  Board  for  Acton .  14  App.  Cas.  153   472 

Coi  v.  Bishop 8  D.  M.  &  G.  815    31 

Cox  v.  Lord  Mayor  of  London 2  H.  &  C.  401 405 

Craig  v.  Dillon 6  A.  R.  116 198 

Crawford  v.  Bugg 12  O.  R.  at  p.  8     31 

Creighton  v.  Halifax  Banking  Co 18  S.  C.  R.  140   324,  325 

Crichton  v.  Crichton [1896]  1  Ch.  870 566 

Crockett  v.  Crockett 2  Phil.  553    451 

Crombie  v.  Young 26  O.  R.  at  p.  202 500 

Crouch  v.  Great  Northern  R.  W.  Co 11  Ex.  742    204,  209 

Crouch  v.  London    and    North- Western 

R.  W.  Co 14  C.  B.  at  pp.  291,  295 204 

Cullerton  v.  Miller 26  O.  R.  36,  44 575 

Cumber  v.  Wane Smith's  L.C.,  8th  ed.,  vol.  l,p.366..  500 

Curtis  v.  Lukin   5  Beav.  147,  154  441,  553 

Cutts  v.  Thodey 13  Sim.  206 482 


Dalby  v.  India  and  London  Life  Assur- 

.     ance  Co 15  C.  B.  365   344 

Danaher  v.  Peters 17  S.  C.  R.  at  p.  44 388 

Daniels  v.  Davison 16  Ves.  252 99 

Dann  v.  Spurrier 3  B.  &  P.  399    658 

Danube,  etc.,  R.  W.  Co.,  v.  Xenos   . .    .   13  C.  B.  N.  S.  825    482 

I^Arcy  v.  Tamar,  etc.,  R.  W.  Co L.  R.  2  Ex.  158   657 

Davenport  v.  The  Queen 3  App.  Cas.  pp.  127,  128,  129 . .  658,  660 

Davies,  Maria  Annie,  Re 21  Q.  B.  D.  236 532 

Davies   v.    Second  Chatham   Permanent 

Building  Society 61  L.  T.  N.  S.  680    238 

Davis  v.  Foreman   [1894]  3  Ch.  654    399,  404 

Davis  v.  Kennedy 13  Gr.  523    612,  614 

Davis,  Perry,  &  Son  v.  Harbord 7  Pat.   Cas.    336  ;    15  App.    Cas. 

316  612,  613 

Dawson  v.  Murray 29  U.  C.  R.  464 256 

Day  v.  Day     L.  R.  3  P.  C.  751    98 

Day  v.  McLea 22  Q.  B.  D.  610 500 

DeGeneve  v.  Hannam    1  R.  &  M.  494 548 

Dennis,  Re— Downey  v.  Dennis 14  O.  R.  267   595 

DeSouza,  Re    Oswald  on  Contempt,  2nd  ed.,  p.  63.  531 

Devereux  v.  Kearns    11  P.  R.  452  596 

Devins  v.  Royal  Templars  of  Temperance.  20  A.  R.  259 113 

Devlin  and  Hamilton  and  Lake  Erie  R. 

W.  Co.,  Re 40  U.  C.  R.  160 472 

Dickenson  v.  Glennie 27  Conn,  at  p.  1 1 1     657 

Dickenson  v.  Harrison  4  Pri.  282  212,  214 

Dixon,  Re,  Byram  v.  Tull 42  Ch.  D.  pp.  310,  311     330 

Dixon  v.  Thomson Wollstein's  Cases  Affecting  Friend- 
ly Societies,  p.  259 240 

Doetsch,  Re [1896]  2  Ch.  836 418 

Dowdesweil  v.  Dowdeswell 9  Ch.  D.  294 283 

Downey  v.  Dennis 14  O.  R.  219  596 
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Drennan  v.  City  of  Kingston    23  A.  R.  406 ;  27  S.  C.  R.  46  .  .525,  527 

Dublin,  College  and  University  of,  The . .     1  Peck  well  (E.  C.)  49    539 

Duokv.  Bates 53  L.  J.  Q.  B.  344  ;  12  Q.  B.  D.  79.     32 

Dugdale,  In  re,  Dugdale  v.  Dngdale 38  Cb.  D.  at  p.  179    347,  348 

Dumpor's  Case 1  Sm.  L.  C.,  10th  ed.,  at  p.  38 659 

Durrant  v.  Ecclesiastical  Commissioners.     6  Q.  B.  D.  234 52 

Duthie  v.  Essery 22  A.  R.  191 177 

Dutton  v.  Marsh L.  R.  6  Q.  B.  361    62 

E. 

Earls  v.  McAlpine 27  Gr.  161 ;  6  A.  R.  at  p.  151  ..348,350, 

373  374 

East  Simcoe  Election  Case,  The 1  Elec.  Cas.  291  '352 

Ecclesiastical  Commissioners  v.  Merrall . .     L.  R.  4  Ex.  162 657,  661 

Eddowes  v.  Argentine  Loan  Co 63  L.  T.  N.  S.  364 285,307 

Edwards  v.  Jones   1  My.  &  Cr.  226 346 

Elgin,  Re  Judge  of  the  County  Court  of.  20  U.  C.  R.  588 482 

Election  Case 8  U.  C.  L.  J.  76 422 

Elkington  &  Co.  v.  Hurter [1892]  2  Ch.  452 386 

Elliott  v.  Biette,  Re 21  O.  R.  595 476 

Elliot  v.  North-Eastern  R.  W.  Co 10  H.  L.  C.  333 138 

Ellis  v.  Deane Beat.  R.  at  pp.  12-15     277 

Ellis  v.  The  Queen 22  S.  C.  R.  7  at  pp.  20,  21  . . .  .531,  534, 

546,  547 
Elphinstone,    Lord,  v.    Monkland    Iron 

and  Coal  Co 11  App.  Cas.  332  . . .    197 

Elwood  v.  Bullock 11  Man.  L.  R.  at  p.  230 173 

Emerson  v.  Niagara  Navigation  Co 2  O.  R.  528  589 

Empire  Gold  Mining  Co.  v.  Jones 19  C.  P.  245    266 

English   and    American   Bank,  Ex   p. — 

In  re  Fraser,  Trenholm,  &  Co L.  R.  4  Ch.  49 523 

Episcopal  Church  of  St.  Peter  v.  Varian.  28  Barb.  644    .  .  61,  66 

Essery  v.  Court  Pride  of  the  Dominion . .     2  O.  R.  596   285,  301,  306 

Estelle  v.  Dinsbeer 61  N.  Y.  St.  R.  at  p.  98 658 

Evans  v.  Pick 3  Am.  &  Eng.  Enc,   1st  ed. ,  p. 

788  (Notes)   532 

"      v.  Watt 2  0.  R.  166  at  pp.  170,  171  . . .  141,  145 

"      v.  Wood   L.  R.  5.  Eq.  9 298 

Express  Cases 117  U.  S.  R.  at  p.  20 204,  210 

Eyre  v.  Marden 2  Kean  569   441 

F. 

Fairbank's  Executors  v.  Humphreys 18  Q.  B.  D.  54   386 

Farewell  v.  Farewell 22  O.  R.  573  418 

Farrar  v.  Hutchinson 9  A.  &  E.  641   325 

Fee  v.  Mcllhargey,  Re 9  P.  R.  329    405,  406 

Fenna  v.  Clare. [1895]  1  Q.  B.  199 76,  77,  91 

Fenton  v.  M'Wain 41  U.  C.  R.  239 276 

Fernandez,  Ex  p 10  C.  B.  N.  S.  at  pp.  25,  37    .  .531,  548 

"  Re Oswald  on  Contempt,  p.  12 532 

Feme  v.  Rykman   Dra.  61 364 

Field  v.  Court  Hope  of  Ancient  Order 

of  Foresters 26  Gr.  467 301 

Fitzgerald   v.  London  Co-operative  As- 
sociation (Limited) 27  U.  C.  R.  605 384 
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FJannigan  v.  Canadian  Pacific  R.  W.  Co.   17  0.  R.  6    626,  62a 

Fleming  v.  Newport  R.  W.  Co. 8  App.  Cas.  266  17 

Fletcher  v.  Rodden    1  0.  R.  155  at  pp.  158,  162 99 

Flick  v.  Brisbin  26  O.  R.  423   588,  589,  590 

Foakes  v.  Beer    9  App.  Cas.  606 500 

Ford  v.  Metropolitan  R.  W.  Co 17  Q.  B.  D.  12 14,  17,  19,  20 

Fore  v.  Hibbard 63  Ala.  410 443 

Forfar  v.  Climie 10  P.  R.  90 643 

Forrest  v.  Laycock 18  Gr.  611 122 

Fortescue  v.  Barnett 3  My.  &  K.  36 346 

Forteecue  v.  Lostwithiel  and  Fowey  R. 

VV.  Co [1894]  3  Ch.  621    399,  403 

Foster  v.  Reeves [1892]  2  Q.  B.  255  659 

Fowell  v.  Tranter   3  H.  &  C.  at  p.  461 658 

Fram  v.  Fram 12  P.  K.  185  596 

Franklin  Chnrcb,  Trustees  of,  v.  Maguire.  23  Gr.  102    61,  65 

Freeman  v.  Jeffries L.  R.  4  Ex.  189  52 

Frost  v.  Knight L.  R.  7  Ex.  at  p.  112 480,  481 

Frye  v.  Milligan 10  O.  R.  507  593 

Fuller   v.    Chicago  and    North- Western 

R.  W.  Co 31  Iowa  at  pp.  202,  204 434 

Furnivall  v.  Coombes 5  M.  &  G.  736   62,  67 

G. 

Gadd  v.  Houghton  . 1  Ex.  D.-357 67 

Gage  v.  Bates 7  C.  P.  116   138 

Gaiiinger  v.  Farlinger    6  C.  P.  512 348,  350 

Garrard  v.  Frankel 30  Beav.  445   658 

Gaskell  v.  Gaskell 6  Sim.  643 596 

Genge  v.  Freeman 14  P.  R.  at  p.  334 647 

Gibson  v.  Mayor  of  Preston L.  R.  5  Q.  B.  218    1,  6 

Gilbert  v.  Corporation  of  Trinity  House.   17  Q.  B.  D.  795 2,  9,  12 

tc       v.  Crystal  Fountain  Lodge 80  Ga.  284  ;  4  S.  E.  R.  905 242 

"       v.  Doyle 24  C.  P.  60  and  at  p.  70 39,  359 

Giles  v.  Campbell   19  Gr.  226 138 

Glenn  v.  Allison 58  Md.  527 61,  66 

Glossop  v.  Heston,  etc.,  Board    12Ch.D.  102, 122, and  at  p.  116.  .403,  537 

Goddard  v.  Coulson    10  A.  R.  1   215,  218,  219 

Godsall  v.  Boldero 9  East  72 344 

Goldsmith  v.  Goldsmith    17  Gr.  at  p.  218 121 

Goodwin  v.  Fortescue    Taswell-Langmead  Con.  Hist 541 

Gordon  v.  Adams    43  U.  C.  R.  207,  208 623 

"       v.  Denison 22  A.  R.  315 602 

"       v.Ellis    7M.&G.607 324 

'«       v.  Warren 24  A.  R.  44 456 

Gower  v.  Lusse   16  O.  R.  88 602 

Graham  v.  Tomlinson,  Re 12  P.  R.  367 643,  664,  665, 
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McMahon  v.  Field 7  Q.  B.  D.  591 57& 

McMahon  v.  Skinner 2  U.  C.  R.  272 145 

McNamara  v.  Skain    23  O.  R.  103  643 

N. 

National  Mercantile  Bank  v.  Rymill  ....  44  L.  T.  N.  S.  767 25,  28 

Neild  v.  Batty L.  R.  9  C.  P.  104    538 

Newcomb  v.  DeRoos 2  El.  &  El.  271 480,  481,  482 

Newhall  v.  Kingsbury 131  Mass.  445 186 

New    Westminster,    Corporation    of,   v. 

Brighouse    20  S.  C.  R.  520 378 

Niagara   Falls    Park    Commissioners  v. 

Howard 23  O.  R.  1 4 

Niagara  Falls  Road  Co.  v.  Benson 8  U.  C.  R.  307 163 

Nicholson  v.  Gouthit 2  H.  Bl.  609 363 

Nicholson  v.  Harper  [1895]  2  Ch.  415 308 

Nitro-Glycerine  Case,  The    15  Wallace  at  p.  535    204 

Noble  v.  Cline,  Re 18  O.  R.  33 480,  481 

Norris  v.  Irish  Land  Co 8  E.  &  B.  512  403 

Northcote,  Re 18  0.  R.  107    373,  374 

North   Ontario  Election  Case — Wheeler 

v.  Gibbs 3  S.  C.  R.  374 608 

North  Perth,  Re— Hessin  v.  Lloyd 21  O.  R.  538 531,  544 

North  Shore  R.  W.  Co.  v.  Pion 14  App.  Cas.  612    138,  472 

Nudell  v.  Williams 15  C.  P.  348   39 


Oakden  v.  Pike    34  L.  J.  Ch.  at  p.  624 482 

O'Byrne  v.  Campbell 15  0.  R.  339  247 

O*'  onnor  v.  Hamilton  Bridge  Co 25  O.  R.  12 75,  76 

O'Leary's  Case Q.  B.  22  Nov., 1872,  cited  in  Stones 

Justices'  Manual,  26th  ed. ,  p.  741 .  227 

Olmstead  v.  Errington,  Re    11  P.  R.  366 394 

Onslow's  Case 2  Vent.  37 541 

Oppenshaw  v.  Evans 50  L.  T.  N.  S.  156    42 

Ostrom  v.  Benjamin  21  A.  R.  467  at  pp.  468-71 . . .  643,  666, 

667,  670 
O'SuHivan  v.  Phelan 17  O.  R.  730  350 


Packard  v.    Board  of  County  Commis- 
sioners of  Jefferson  Co 2  Colo.  338  at  p.  348 107 

Packard  v.  Connecticut  Mutual  Life  Ins. 

Co 9  Missouri  (App.)  469    345 

Paget  v.  Marshall 28  Ch.  D.  255 658 

Paice  v.  Walker L.  R.  5  Ex.  173   62 

Paine  v.  Hutchinson L.  R.  3  Ch.  388 298 
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Palmer  v.  Edwards 1  Douglas  186 31 

Paradis  v.  Bosse 21  S.  C.  R.  419    619,  621 

Park  Gate  Iron  Co.  v.  Coates L.  R.  5  C.  P.  634 609 

Parkdale,  Corporation  of,  v.  West 12  App.  Cas.  602 17,  470,  472 

Parker  v.  Pittsburg    8  C.  P.  517    353 

Parker,  Re    [1894]  3  Ch.  400 36 

Partington  v.  Booth   3  Mer.  148 531 

Partlo  v.  Todd 17  8.  C.  R.  196 612 

Patching  v.  Smith 28  O.  R.  201 .575,  577 

Patterson  v.  McLean 21  O.  R.  221    67 

Pearce  v.  Foster 17  Q.  B.  D.  536  at  p.  542    243 

Peck  v.  Weddell 17  Ohio  St.  271 546 

Pelton  v.  Harrison [1891]  2  Q.  B.  422 456,  458 

Pemberton  v.  Barnes L.  R.  6  Ch.  685   596 

Pembroke,  Township  of,  v.  Canada  Cen- 
tral R.  W.  Co 3  0.  R.  503  162,  163,  247,  378 

Pennyman  v.  McOrogan    18  C.  P.  132    350,  373,  374 

People  of  State  of   New  York,  The,  v. 

Fire  Association  of  Philadelphia 92  N.  Y.  311 173 

People,  The,  v.  O'Neil  47  CaL  109 531 

People,  The,  v.  Mayor  of  New  York 19  Wend.,  at  p.  398 39 

Pepe  v.  City  and  Suburban  Permanent 

Building  Society [1893]  2  Ch.  312 240 

Perry  v.  Henderson,  Doe 3  U.  C.  R.  486 100 

Petrie  v.  Hunter 2  O.  R.  233   219 

Petrie  v.  Machan    28  O.  R.  642     662 

Pharmaceutical  Society  of  London  v.  Pro- 
vincial Supply  Association    5  App.  Cas.  857  232 

Phiibrick  and  Ontario  and  Quebec  R.  W. 

Co.,  Re 11  P.  R.  373   470 

Pickard  v.  Smith    10  C.  B.  N.  S.  470 4 

Pickering  v.  James L.  R.  8  C.  P.  489 .  .421,  423, 427,431,533 

Pickering-Phipps  v.  London  and  North- 
western R.  W.  Co [1892]  2  Q.  B.  at  pp.  246-9    204 

Pickford  v.  Grand  Junction  R.  W.  Co. . .   10  M.  &  W.  399 204 

Pictou,  Municipality  of,  v.  Geldert    ....     [1893]  A.  C.  524  1,  3,  6 

Piddington  v.  South-Eastern  R.  W.  Co.     5  C.  B.  N.  S.  Ill 204 

Piggot  v.  Eastern  Counties  R.  W.  Co. . .     3  C.  B.  at  p.  241 627 

Piatt  v.  Grand  Trunk  R.  W.  Co 19  A.  R.  403    272,  274 

Plummer  v.  The  State 4  Texas  App.  310    311 

Pocock  v.  Gilham  1  Cab.  &  El.  104 42 

Pollard  v.  Bank  of  England L.  R.  6  Q.  B.  623    52 

Pollaskey  v.  Minchener 81  Mich.  280 24 

Poole  v.  Hentley 12  East  168 48 

Porteous  v.  Muir 8  0.  R.  at  p.  137 71 

Potter  v.  Bradley    10  Times  L.  R.  445 370 

Potts  v.  Meyers  14  U.  C.  R.  at  p.  509  30 

Poucher  v.  Norman    3  B.  &  C.  744   621 

Poultney  v.  Bachman 31  Hun  N.  Y.  49 238 

Pounder  and  Village  of  Winchester,  Re.   19  A.  R.  684,  690 464 

Powell  v.  Birmingham  Vinegar  Brewing 

Co [1896]  2  Ch.  54 612,  614 

Powell  v.  Smith L.  R.  14  Eq.  85    ,668,  659 

Powley  v.  Whitehead    16  U.  C.  R.  589 120 

Pratt  v.  City  of  Stratford 16  A.  JR.  6  378 

Preece  v.  Harding 24  Q.  B.  D.  110 545 

Price  v.  Guinane 16  O.  R.  at  p.  267 39,  369 

Price  v.  Walker L.  R.  5  Ex.  173 67 

Prideaux  v.  Moms: 2  Salk.  502    541 
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Prince  of  Wales  Life  Co.  v.  Harding E.  B.  &  E.  atp.  216 658 

Pritchard  v.  Mayor,  etc.,  of  Bangor. 13  App.  Cas.  241   .' 646 

Prittie  Trusts,  Re  13  P.  R.  19 108 

Proctor  v.  Gamble 16  U.  C.  R.  110 273 

Pryce  v.  Belcher 16  L.  J.  N.  S.  C  P.  264 ;  4  C.  B. 

at  p.  880  422,  423,  425,  432 

Q. 

Quebec,  City  of,  v.  The  Queen    3  Ex.  C.  R.  164   13 

Queen's  County  Case Vol.  23  Can.  Hansard    534 

Queen,  The,  v.  Arkwright    12  Q.  B.  at  p.  970 249 

v.  Ooate L.  R.  4  P.  C.  atp.  607 585 

"  v.  Commissioners  of  Woods 

and  Forests 15  Q.  B.  761   10 

"  v.  Commissioners  for  Spe- 
cial Purposes  of  In- 
come Tax 21  Q.  B.  D.  313at  pp.  318,  319  ... .  256 

v.  Doutre 9  App.  Cas.  at  p.  751 621 

v.  Hall   7  Q.  B.  D.  575  545,  546 

v.  Inhabitants  of  Chawton.     1  Q.  B.  247   39 

v.  Jennings   [1896]  1  Q.  B.  at  p.  66    560 

' '  v.  Justices  of  Frodsham  and 

Edwards    62  L.  J.  M.  C.  120    250 

v.  Lefroy   L.  R.  8  Q.  B.  134    531 

v.  McFarlane    7  S.  C.  R.  216 3 

v.  McLeod 8  S.  C.  R.  1 3 

v.  Miles 24  Q.  B.  D.  423 589 

v.  Payne  and  Cooper [1896]  1  Q.  B.  577   532 

v.  Price L.  R.  6  Q.  B.  411 545,  546 

"  v.  Williams 9  App.  Cas.  418  2,  8 

ex  rel.  St.  Louis  v.  Reaume.  26  O.  R.  at  p.  462 525 

R. 

Radam  v.  Capital  Microbe  Destroyer  Co.  81  Texas  122 612 

Rae  v.  McDonald       13  O.  R.  352  575 

Railway  Sleepers'  Supply  Co.,  Re 29  Ch.  D.  at  p.  206 249,  256 

Rakestraw  v.  Brewer 2  P.  Wms.  510 .318,  319 

Randall  v.  Thorn    Weekly  Notes,  1878,  p.  150 364 

Randall  v.  Van  Vechten    19  Johns.  60    61,  66 

Rashdall  v.  Ford L.  R  2  Eq.  750  386 

Rathbone  v.  Munn 9  B.  &  S.  708    189 

Rathbone  and  Wrhite,  Re 22  O.  R.  550    373,  374 

Reddaway  v.  Banham    [1896]  A.  C.  199    612,  614 

Rede  v.  Farr    6  M.  &  S.  at  p.  124 659 

Reedie  v.   London  and   North- Western 

R.  W.  Co  4  Ex.  244 652 

Reeve,  Re 4  P.  B.  at  p.  28   39 

Reggin  v.  Manes 22  O.  R.  443    217,  219 

Regina  v.  Alexander 17  O.  R.  458  227 

"      v.  Burke 24  O.  R.  64 490 

"      v.  Buttle L.  R.  1  C.  C.  R.  248 586 

"      v.  Dodds 40.R.atp.393    124,125,126 

"      v.  Ellis— Ex  p.  Baird   28  N.  B.  Reps.  535,  536 546 

"      v.Fee 3O.R.107  189 

"      v.  Hall 12  P.  R.  142 227 

"      v.Harris 10CoxC.C352  126 
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Regina  v.  Hendershott  and  Welter    ....  26  0.  R.  678  . . . .  583,  584,  585,  586,  587 

"      v.  Holl 7  Q.  B.  D.  582,  583 545 

"      v.  Judge  of  Southampton,  etc. . . .  65  L.  T.  N.  S.  320 480,  481,  482 

"      v.  Lennon  44  U.  C.  R.  456 604 

"      v.  Madden  and  Bowerman 30  C.  L.  J.  765  ;  14  C.  L.  T.  Occ. 

N.  505   584,  585,  586,  587 

'«      v.  Mawgridge    Kelyng's  C.  C.  167  [119]    311 

"      v.Meyers   3  C.  P.  305   138 

"      v.  Milne 25  C.  P.  04 570 

"      v.  Morse 22  Nova  Scotia  298  at  p.  301 228 

"      v.  Moulton 51  Ala.  255  ;  54  Ala.  320    546 

"      v.  Nasmith 42  U.  C.  R.  at  p.  249    407,  408 

"      v.  Owens 2  El.  &  El.  86 546 

"      v.  Plummer    1  C.  &  K.  600 408 

"      v.  Prevost 4  Brit.  C.  R.  326 490,  494 

"       v.  Reid    26  Nov.,  1894,  Dot  reported    173 

"      v.  Riley 12  P.  R.  98 570 

"      v.  Rose    15  Cox  C.  C.  540   311 

"      v.  Runchy 18  0.  R.  478  189 

"      v.  Wagstaff    10  Cox  C.  C.  530 311 

"      v.  Wason    17  A.  R.  221      233,  237 

"      v.  Whittingham    9  C.  &  P.  at  p.  235 42 

"      ex  rel.  Harding  v.  Bennett  ....     27  O.  R.  314    495,  496 

"  €<       St.  Louis  v.  Reaume  ....  26  O.  R.  460 352 

"       Thornton  v.  Dewar 26  O.  R.  512 353 

"       Wallifl  v.  Bostwick 2  U.  C.  L.  J.  166 422 

Reid  v.  Parsons 2  Chit.  247 660 

Reid  v.  Sharpe    28  O.  R.  156n    152,  155 

Bernhardt  v.  Spalding   49  L.  J.  Ch.  57     612,  614 

Reiss  v.  Perry 11  Times  L.  R.  373 24 

Renaud  v.  Tourangeau L.  R.  2  P.  C.  4    348 

Renfrew  Case 2  O'M.  &  H.  213 539 

Rennie  v.  Morris L.  R.  13  Eq.  203 301 

Rex  v.  Sainsbury    4  T.  R.  451   570 

Reynolds  v.  Wheeler 10  C.  B.  N.  S.  561    521 

Reynold's  Heirs  v.  Trustees  of  Glasgow 

Academy 6  Dana  37 62 

Rhodes  v.  Gent   5  B.  &  Aid.  at  pp.  245,  246  . .  .364,  366 

Rhodes  v.  Moxhay 10  W.  R.  103 523 

Richardson  v.  Williamson    L.R.6Q.B.  276 382,  386 

Riches,  In  re    4  DeG.  J.  &  S.  at  p.  585 322,  325 

Ricket  v.  Metropolitan  R.  W.  Co L.  R.  2  H.  L.  175 17,  19 

Rigge  v.  Bell,  Doe  d 2  Sm.  L.  C,  10th  ed.,  116, 117, 121.  659 

Riley  v.  Home    2  Bing.  217   204 

Robb  v.  Murray 16  A.  R.  503  643 

Roberts  v.  Crowe    L.  R.  7  C.  P.  629    301 

Roberts  v.  Davey      4  B.  &  Ad.  664 659 

Robertson  v.  Slattery 10  U.  C.  R.  498 99 

Robins  v.  Bridge 3  M.  k  W.  114 619,  623 

Robinson  v.  Bogle 18  O.  R.  387  612 

Robinson,  In  re    27  Ch.  D.  160 57 

Robshaw  v.  Smith 38  L.  T.  N.  S.  423    24 

Rochefouoald  v.  Boustead [1897]  1  Ch.  196 449 

Rocke  v.  Rocke 9  Beav.  66 553,  554 

Rockingham  R.  W.  Co.  v.  Allen 12  Times  L.  R.  345 612 

Rogers  v.  Carmichael 21  O.  R.  658  330 

*'      v.  Dock  Co.  Kingston-upon-Hull.  34  L.  J.  Ch.  N.  S.  165 39 

"      v.  Hamilton  Cotton  Co 23  O.  R.  425 76 

Ronald  and  Village  of  Brussels,  In  re  . .     9  P.  R.  232  609* 
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Roper  v.  Johnstone    L.  R.  8  C.  P.  at  p.  177    480,481 

Rosenthal,  Ex  p.— In  re  Dickenson    ...  20  Ch.  D.  315 256 

Kosher,  In  re— Rosher  v.  Rosher    26  Ch.  D.  801 347 

Rowe  v.  Young    2  B.  &  B.  at  pp.  184,  246    ...  .365,  366 

Rudd  v.  Rowe L.  R.  10  En.  610 122 

Ruddy,  In  the  goods  of  Thomas L.  R.  2  P.  4  D.  330    256 

Kugby   Portland  Cement  Co.   v.    Rugby 

and  Newbold  Portland  Cement  Co. . . .     9  Pat.  Cas.  46 612 

Ruitz  v.  Roman  Catholic  Episcopal  Cor- 
poration of  Sandwich 30  U.  C.  R.  269 62 

Ruttan  v.  Smith 35  U.  C.  R.  165 100 

Ryan  v.  Clarkson    16  A.  R.  311   647 

Ryan  v.  Ryan 5  S.  C.  R.  387  at  p.  415 99 

Ryerse  v.  Lyons 22  U.  C.  R.  12 202 

S. 

Salaman  v.  Warner    [1891]  1  Q.  B.  734   389 

Salomon  v.  Salomon [1897]  A.  C.  22 497,  502 

Sanderson  v.  Bowes    14  East  500 364 

Sands  v.  Clarke   8  C.  B.  751    364 

Sanitary  Commissioners  of  Gibraltar  v. 

Orfila 15  App.  Cas.  400 1,  4,  6, 7, 8, 10,  13 

Satterthwaite,  Widow,  v.  Dewhurst 4  Doug.  315 145 

Saunderson  v.  Judge 2  H.  Bl.  509 366 

Sawyer  v.  Pringle   18  A.  R.  at  p.  222     185 

Saxlehner  v.  Apollinaris  Co [1897]  1  Ch.  893    612,  614 

Schaffer  v.  Durable 5  O.  R.  716   118 

Schmidt  v.  Town  of  Berlin  26  0.  R.  54 1,7 

Scott  v.  Averv 5  H.  L.  Cas.  811 238 

"     v.  Key* 35  Beav.  291  450 

"    v.  Morley  20  Q.  B.  D.  120 456 

"    In  re— Hetherington  v.  Stevens    . .   15  Gr.  683 122 

Scrace  v.  Whittington  * 2  B.  &  C.  11 022 

Sear  and  Woods,  Re 23  0.  R.  474   215,  218,  219 

Searles  v.  Scarlett [1892]  2  Q.  B.  56 24 

Seaward  v.  Paterson 13  Times  L.  R.  204 ;  [1897]  1  Ch.  545.  530 

Segsworth  v.  Anderson 23  O.  R.  573  ;  21  A.  R.  242   155 

Senesac  v.  Central  Vermont  R.  W.  Co. .  26  S.  C.  R.  641   626,  628 

Sharp  v.  Milligan    23  Beav.  419 46 

Shaw  v.  Fisher    5  DeG.  M.  &  G.  596.   298,  299,  301,  303 

Sheets  v.  Selden,  Lessee    2  Wallace  177 39 

Shepheard's  Settled  Estate,  Re L.  R.  8  Eq.  at  p.  573 181 

Shepherd  v.  Bayley,  Doe  d 10  U.  C.  R.  310    . . . ., 99,  104 

Shepherd  v.  Cooper,  Re    25  0.  R.  274 666 

Sherratt  v.  Merchants  Bank  of  Canada  .  21  A.  R.  473 117 

Simmons  and  Dalton,  Re 12  O.  R.  505 530 

Simpson  v.  Chase    14  P.  R.  280 609 

Simpson  v.  Mayor  of  Godmanchester [1896]  1  Ch.  214 163 

Singer  Mfg.  Co.  v.  Loog    8  App.  Cas.  at  p.  27 612 

Skwfe  v.  Jackson    3  B.  &  C.  421   325 

Slater  v.  Mosgrove 29  Gr.  392  99 

Slavin  v.  Village  of  Orillia,  In  re    36  U.  C.  R.  159 388 

Smart  v.  Hay 12  C.  P.  528  at  p.  530 144 

8mith  and  City  of  Toronto,  In  re    10  C.  P.  at  p.  228 173 

"      v.  Antipitsky  10  C.  L.  T.  Occ.  N.  368 647 

"      v.  Baker    [1891]  A.  C.  325    75,  76 

"      v.  Chorley  District  Council [1897]  1  Q.  B.  532    399,  404 
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Smith  v.  Cooke    [1891]  A.  C.  at  p.  301    150 

"      v.  Fair  14  O.  R.  732,  733   613,  614 

"      v.  Faught 45  U.  C.  R.  484 348,  350,  374 

"      v.Fitzgerald    3  V.  &  B.  2    640,641 

"      v.Kerr 108  N.  Y.  R.  at  p.  34    46 

"      v.  London  and  South- Western  R. 

W.Co L.  R.  5C.  P.  98 626 

"      v.  National  Benefit  Society 123  N.  Y.  85    345 

"      v.  South-Eastern  R.  W.  Co 12  Times  L.  R.  67    76,  86,  91 

"      v.  South-Eastern  R.  W.  Co [1896]  1  Q.  B.  at  pp.  182,  188  . .  .87,  91 

1 '      v.  Tallasea  Branch  of  Central  Plank 

Road  Co 30  Ala.  650,  664    63 

"      v.  Township  of  Ancaster 27  O.  R.  276  ;  23  A.  R.  596. ...  163,  171 

"      v.  Vertue 30  L.  J.  C.  P.  56 364,367 

"      v.  White   L.  R.  1  Eq.  626  581 

Soar  v.  Ashwell [1893]  2  Q.  B.  390   449 

South  School  District  v.  Blakeslee 13  Conn.  227 63 

South  Staffordshire  Waterworks  Co.  v. 

Stone    19  Q.  B.  D.  168 236 

South  Wentworth  Election  Case H.  E.  C.  at  p.  531   524 

Southcote  v.  Stanley 1  H.  &  N.  247  1,  4,  7 

Sparks  v.  Martin    Vent.  1 531 

Spencer  v.  Godwin,  Doe  d 4  M.  &  S.  265  658 

Spindler  v.  Grellett    1  Ex.  384 364 

Spoor  v.  Green    L.  R.  9  Ex.  99 274 

Standly  v.  Perry 3  S.  C.  R.  356,  372  61 

Stanley  v.  Bernes    1  Hagg.  221 282 

Stannard  v.  Vestry  of  St.  Giles 20  Ch.  D.  at  p.  196  .      545 

State  v.  Clark 29  N.  J.  L.  96    433 

"    v.  Nash 88  N.  Car.  618  311 

"    v.  Parker    26  Ver.  357 173 
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ERRATA. 
Page  42,  line  18,  for  "735"  read  "235." 

Page  69,  lines  12 and  14,  for  "endowment"  read  "emolument." 
Page  127,  1st  line  of  head-note,  delete  "of." 
Page  195,  10th  line  of  head-note,  delete  ' '  of. " 

Page  297,  line  4,  for  •'  Humber  v.  Lay  ton"  read  "  Humble  v.  Langston. 
Page  382,  line  17,  for  "Confederate"  read  "Confederation." 
Page  382,  line  24,  for  "7  Ch.  801 "  read  "6  Q.  B.  276." 
Page  533,  note,  after  "  Blair  v.  Assets  Co."  add  "  [1896]  A.  C.  409." 
Page  662,  line  12  of  head-note,  for  "  (O. ) "  read  "  (c) " 
Page  663,  line  13  from  bottom,  for  "sec.  7  "  read  "  sec.  70." 
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REPORTS  OF  CASES 


DECIDED  IN  THE 


HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


[DIVISIONAL  COCJRT.] 


Graham  v.  Commissioners  for  Queen  Victoria 
Niagara  Falls  Park. 

Grown — Negligence — Niagara  Fall*  Park  Commissioners— 50  Vict.  ch.  13, 
sees.  8,  4,  10  (0.) —  Obligation  to  Maintain  Fences — Highways  — 
Visitors  to  Park — Status  of  Commissioners — Liability  of  Crown. 

There  is  no  liability  on  the  part  of  the  commissioners  for  the  park  to 
the  public  using  the  highways  in  the  Queen  Victoria  Niagara  Falls 
Park  by  reason  of  the  absence  or  insufficiency  of  a  fence,  railing,  or 
barrier  on  the  edge  of  the  cliff,  there  being  no  statutory  obligation 
in  that  behalf  imposed  on  them. 

Gibson  v.  Mayor  of  Preston,  L.  R.  5  Q.  B.  218  ;  Sanitary  Commis- 
sioners of  Gibraltar  v.  Orjila,  15  App.  Cas.  400 ;  Cowley  v.  New- 
markel  Local  Board,  [1892]  A.  C.  345 ;  Municipality  of  Pictou  v. 
Geldert,  [1893]  A.  C.  524  ;  Municipal  Council  of  Sydney  v.  Bourke,  [1895] 
A.  C.  433,  followed. 

Nor  are  the  commissioners  liable  for  an  accident  happening  under  the 
above  circumstances  to  a  person  while  resorting  to  the  park,  who, 
paying  nothing  for  the  privilege,  is  in  the  position  of  a  bare  licensee, 
to  whom  no  duty  would  be  owing,  unless  the  accident  occurred  by  rea- 
son of  some  unusual  danger  known  to  the  commissioners,  and  unknown 
to  the  person  injured. 

Southcote  v.  Stanley,  1  H.  &  N.  247  ;  Ivay  v.  Hedges,  9  Q.  B.  D.  80 ; 
Schmidt  v.  Town  of  Berlin,  26  O.  R.  54 ;  and  Moore  v.  City  of  Toronto, 
&.  59»,  followed. 

The  commissioners,  under  the  provisions  of  the  statutes  in  that  behalf, 
under  any  circumstances,  act  in  the  discharge  of  their  various  duties 
as  "  an  emanation  from  the  Crown  "  or  as  agent  of  the  Crown,  which 
is  not  liable  for  the  acts  of  the  subordinate  servants  of  the  commissioners. 
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Mersey  Docks  Co.  v.  Gibbs,  L.  R.  1  H.  L.  93 ;  The  Queen  v.  Williams,  9 
App.  Cas.  418  ;  and  Gilbert  v.  Corporation  of  Trinity  House,  17  Q.  B.  D. 
795,  distinguished. 

The  enactment  in  Ontario  of  legislation  establishing  the  liability  of  the 
Crown  for  wrongs  committed  by  its  servants,  suggested. 

Statement.  The  plaintiffs  claim  was  based  upon  the  alleged  negli- 
gence of  the  defendants  in  maintaining  upon  the  property 
vested  in  them  under  the  provisions  of  50  Vict.  ch.  13  (O.), 
known  as  the  "  Queen  Victoria  Niagara  Falls  Park,"  a  fence 
or  railing,  in  close  proximity  to  the  edge  of  the  cliff  form- 
ing the  bank  of  the  river  Niagara,  in  such  a  defective  and 
insecure  condition  that  the  plaintiff,  while  lawfully  there, 
and  placing  her  hands  or  arms  upon  it,  in  viewing  the 
scenery  of  the  river  and  surroundings,  caused  it  to  fall  or 
break  down,  in  consequence  of  which  she  was  precipitated 
forward  and  down  the  bank,  and  suffered  very  severe 
injuries. 

The  action  was  tried  before  Ferguson,  J.,  and  a  jury,  at 
Welland,  at  the  Autumn  Assizes,  1895,  when  a  verdict  was 
found  for  the  plaintiff  on  all  the  issues  with  $2,000  dama- 
ges, upon  which  judgment  was  entered  by  the  learned 
Judge  for  the  plaintiff  for  the  damages  so  awarded,  with 
costs  of  suit. 

The  defendants  moved  to  set  aside  the  verdict  and  judg- 
ment, and  to  have  judgment  entered  in  their  favour,  on 
the  ground  that  the  judgment  was  against  the  law  and 
evidence  and  the  weight  of  evidence ;  that  no  evidence  of 
negligence  was  shewn  in  the  defendants ;  and  on  the  ground 
that  the  defendants  were  not  the  owners  of  the  lands  and 
premises  in  the  pleadings  mentioned  where  the  alleged 
accident  occurred,  but  simply  held  the  same  as  trustees 
for  and  servants  of  Her  Majesty  the  Queen,  as  represented 
by  the  Government  of  the  Province  of  Ontario ;  and  that 
no  duty  was  imposed  on  the  defendants  to  erect  a  railing  or 
fence  along  the  edge  of  the  cliff  where  the  alleged  accident 
occurred,  as  a  protection  against  accident  or  otherwise ; 
and  on  grounds  disclosed  in  the  pleadings  and  evidence. 
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The  motion  was  heard  by  a  Divisional  Court  composed  Argument, 
of  Meredith,  C.  J.,  and  Rose,  J.,  on  the  26th  Novem- 
ber, 1895. 

Irving,  Q.  C,  and  W.  M.  German,  for  the  defendants. 
As  a  matter  of  law,  there  is  no  duty  to  fence  off  a  danger- 
ous place :  Toms  v.  Corporation  of  Whitby,  35  U.  C.  R. 
195  ;  Comwell  v.  Metropolitan  Commissioners  of  Sexvers, 
10  Ex.  771 ;  Wilson  v.  Mayor,  etc.,  of  Halifax,  L.  R.  3  Ex. 
114  ;  Cowley  v.  Newmarket  Local  Board,  [1892]  A.  C.  345. 
The  condition  of  the  fence  arose  from  the  action  of  the 
railway  company  about  six  weeks  before  the  accident,  and 
no  duty  arose  in  the  interval.  It  was  suggested  that  the 
fence  was  in  the  nature  of  a  trap,  but  the  trap  was  not  set 
by  the  defendants.  By  sec.  3  of  50  Vict.  ch.  13  (0.),  the 
lands  are  vested  in  the  defendants  as  trustees  for  the  Pro- 
vince, but  the  vesting  only  goes  as  far  as  is  necessary  for 
the  exercise  of  the  particular  powers  conferred.  The  word 
"  vest "  does  not  necessarily  imply  an  absolute  title — 
you  must  look  at  the  purposes.  What  is  the  tenure  of  the 
trustees  or  commissioners,  and  can  they  be  got  at  by  an 
action  ?  See  as  to  the  meaning  of  "  vest,"  Coverdale  v. 
Charlton,  4  Q.  B.  D.  104,  at  pp.  116,  120,  per  Bramwell 
and  Brett,  L.  JJ.  These  defendants  are  no  more  than  a 
department  of  Crown  lands :  see  48  Vict.  ch.  21,  sec.  3  ;  50 
Vict.  ch.  13,  sec.  4,  sub-sec.  (5) ;  sec.  7  (O.).  As  to  what 
the  position  of  commissioners  is,  see  Mersey  Dock  Trustees 
v.  Cameron,  20  C.  B.  N.  S  56,  11  H.  L.  G.  443 ;  Tyne  Im- 
provement Commissioners  v.  Chirton,  1  E.  &  E.  516.  These 
commissioners  are  by  the  statutes  in  the  position  of  serv- 
ing public  purposes.  They  cannot  be  sued  unless  a  peti- 
tion of  right  against  the  Crown  has  been  allowed.  The 
principle  has  been  settled  in  Mmkolca  Mill  Co.  v.  The 
Queen,  28  Gr.  563,  577 ;  The  Queen  v.  Mcleod,  8  S.  C.  R. 
1 ;  The  Queen  v.  McFarlane,  7  S.  C.  R  216 ;  i.e.,  the 
non-liability  of  the  Crown  for  the  nonfeasance  or  mis- 
feasance of  its  servants.  In  the  absence  of  a  statutory 
provision,  no  duty  exists  to  keep  the  place  in  repair  : 
Municipal  Council  of  Sydney  v.  Bourke,  [1895]  A.  C.  433 ; 
Municipality  of  Pictou  v.  Geldert,  [1893]  A.  C.  524. 
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Argument.  Aylesworth,  Q.C.,  and  F.  W.  HUl,  for  the  plaintiff. 
There  was  an  obligation  on  the  defendants  to  maintain* 
the  fence,  or  to  strengthen  it,  or  to  remove  it  altogether. 
As  to  the  position  of  the  board  of  commissioners,  see  48 
Vict.  ch.  21,  preamble  and  sea  12 ;  50  Vict.  ch.  13 ;  Niagara 
Falls  Park  Commissioners  v.  Howard,  23  0.  R.  1.  There 
is  nothing  in  the  statutes  inconsistent  with  applying  the 
revenues  of  the  commissioners  in  payment  of  compensation 
for  act  or  omission.  The  guard  was  a  trap ;  it  looked  sub- 
stantial ;  the  plaintiff  never  would  have  gone  near  but  for 
the  fence ;  it  was  built  as  a  guard.  It  is  possible  that  the 
defendants  and  the  municipality  within  which  the  park  is 
situated  may  both  be  liable  :  Wettor  v.  Dunk,  4  F.  &  F. 
298.  The  defendants  are  not  a  department  of  the  Crown 
at  all.  As  trustees,  they  are  the  actual  owners  of  the  legal 
estate,  for  the  purposes  of  the  trust :  Barnes  v.  Ward,  9 
C.  B.  392.  As  to  the  liability  of  the  defendants  as  commis- 
sioners, they  referred  to  Mersey  Docks  Trustees  v.  Gibbs,  L. 
R.  1  H.  L.  93 ;  Mersey  Docks  Trustees  v.  Cameron,  1 1  H.  L.  G. 
443.  When  premises  are  in  a  dangerous  condition,  there  is 
an  obligation  upon  the  owner  to  fence  the  highway :  Pickard 
v.  Smith,  10  C.  B.  N.  S.  470  ;  Southcote  v.  Stanley,  1H.4N. 
247;  Gully  v.  Smith,  12  Q.  B.  1).  121 ;  Sanitary  Commis- 
sioners of  Gibraltar  v.  Orjila,  15  App.  Cas.  400  ;  White  v. 
France,  2  C.  P.  D.  308;  Corby  v.  Hill,  4  C.  B.  N.  S.  556. 
The  neglect  to  keep  the  fence  in  proper  repair  was  not 
merely  nonfeasance,  but  misfeasance. 
Irving,  in  reply, 

September  15,  1896.     Meredith,  C.  J.  :— 

I  have  reluctantly  come  to  the  conclusion  that  the  plain- 
tiff's action  cannot  be  maintained.  I  say  reluctantly 
because  the  jury  have  found  that  the  plaintiff  has,  with- 
out any  contributory  negligence  on  her  part,  suffered  a 
very  severe  injury  owing  to  acts  of  negligence  on  the  part 
of  the  defendants'  servants,  for  which  she  has  a  moral 
claim  to  be  indemnified,  and  which,  had  the  Legislature  of 
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this  Province  adopted  what  I  may  be  permitted  to  call  the    Judgment, 
more  enlightened  policy  as  to  the  liability  of  the  Crown    Meredith, 
for  wrongs  committed  by  its  servants  which  finds  a  place        C,J" 
in  the  legislation  of  Canada  and  of  several  of  the  colonies 
of  the  Empire,  might  possibly  have  been  a  legal  claim  also 
against  the  Province. 

The  place  where  the  accident  happened  was  not  within 
the  limits  of  the  lands  mentioned  in  sec.  3  of  50  Vict.  ch. 
13  (O.),  and  which  are  sometimes  spoken  of  as  the  "park 
proper,"  but  upon  that  part  of  the  property  which,  after 
the  acquisition  by  the  commissioners  of  the  rights  of  the 
St.  Catharines,  Thorold,  and  Niagara  Falls  road,  became 
vested  in  them  by  force  of  the  provisions  of  sec.  4,  and 
which  is  by  that  section  included  within  the  park,  and  as 
to  which  sub-sec.  5  further  provides  that  all  the  provisions 
of  50  Vict.  ch.  13  and  the  Niagara  Falls  Park  Act  are  to 
apply  as  if  it  were  included  within  the  park  at  the  time 
of  the  passing  of  the  Act,  "  saving  the  reservation  of  a 
public  way  between  the  Clifton  House  and  the  limit 
between  said  lots  92  and  93  "  [of  Stamford],  "  such  public 
way  being  subject  to  reasonable  tolls  upon  horses  and 
carriages  passing  over  the  same  ; "  and  it  was  upon  a  part 
of  the  public  way  so  reserved  that,  as  I  gather  from  the 
evidence,  the  accident  happened. 

By  51  Vict.  ch.  7,  sec.  2,  the  purchase  money  having 
been  paid  to  the  road  company,  the  rights,  title,  possession, 
and  franchises  which  were  held  and  exercised  by  the 
company,  or  by  the  person  or  persons  having  the  title, 
interest,  and  possessory  rights  thereof  in  respect  of  that 
part  of  the  road  which  was  acquired  by  the  commissioners, 
were,  so  far  as  relates  to  that  portion  of  it  between  Table 
Rock  and  the  Niagara  Falls  Suspension  Bridge  on  lot  92  of 
Stamford,  transferred  to  and  vested  in  the  commissioners  ; 
and  by  sec  3  the  commissioners  were  authorized,  subject 
to  any  direction  of  the  Lieutenant-Governor,  to  "  abolish 
the  collection  of  tolls  over  the  gravelled  or  macadamized 
-road  within  the  points  above  described." 
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Judgment.        The  commissioners,  in  the  year  1888,  by  authority  of  an 
Meredith,    order  in  council  of  loth  June  of  that  year,  abolished  the 
C-J.    '    tolls. 

By  sec.  10  of  the  Act  of  1887  it  is  provided  that  the- 
park  grounds  shall  be  open  to  the  public,  subject  to  any 
rules  and  regulations  as  to  management  approved  by  the 
Lieutenant-Governor  in  Council. 

The  plaintiff  was  at  the  time  of  the  accident  upon  the 
property  of  the  commissioners,  either  under  the  provisions 
of  sec.  10,  or  as  one  of  the  public  in  the  enjoyment  of  the 
public  way  provided  by  sea  4. 

I  am  unable  to  find  in  any  of  the  Acts  relating  to  the 
park  any  provision  which  expressly  or  impliedly  casta 
upon  the  commissioners  the  duty  of  keeping  the  public 
way  in  repair  or  the  obligation  to  maintain  a  fence,  railing, 
or  other  barrier  upon  the  edge  of  the  cliff ;  and,  in  the 
*  absence  of  such  provision,  in  my  opinion,  no  such  duty  or 
obligation  towards  the  plaintiff  exists. 

The  fence  or  railing  which  there  was  along  the  edge  of 
the  cliff  had  been  built  before  and  was  existing  at  the  time 
the  park  was  vested  in  the  commissioners. 

Whether  the  commissioners  are  to  be  viewed  as  servants 
of  the  Crown  or  not,  no  action,  in  my  opinion,  lies  against 
them  for  not  keeping  in  repair  the  fence  or  railing,  if  it  be 
viewed  either  as  a  protection  for  those  resorting  to  the 
park  or  as  a  necessary  protection  for  the  travelling  public 
in  the  use  of  the  public  way  provided  by  sec.  4  of  the  Act 
of  1887,  the  absence  or  insufficiency  of  which  might,  in  the 
case  of  a  municipal  corporation,  render  it  liable  as  for  a 
default  in  discharging  its  statutory  duty  to  keep  its  high- 
ways in  repair. 

The  cases  of  Gibson  v.  Mayor  of  Preston,  L.  R.  5  Q.  B. 
218  (1870) ;  Sanitary  Commissioners  of  Gibraltar  v. 
Orfila,  15  App.  Cas.  400  (1890);  Cowley  v.  Newmarket 
Local  Board,  [1892]  A.  C.  345  ;  Municipality  of  Pictou  v. 
Geldert,  [1893]  A.  C.  524 ;  Municipal  Council  of  Sydvey 
v.  Bourlce,  [1895]  A.  C  433,  seem  to  be  conclusive  against 
the  plaintiff,  if  the  alleged  liability  of  the  defendants  is 
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treated  as  depending  on  a  duty  to  keep  the  locus  in  quo,   Judgment. 
as  a  part  of  the  public  way,  in  repair.  Meredith, 

These  cases  establish  that,  in  the  absence  of  some  statu-  C,J- 
tory  provision  imposing  such  a  duty  on  a  person  or  cor- 
poration in  whom  a  highway  is  vested,  the  duty  does 
not  exist,  and  that  where  such  a  duty  does  exist,  in  the 
absence  of  a  provision  giving  a  right  of  action  to  persons 
suffering  injury  in  consequence  of  a  failure  to  discharge  it, 
an  action  will  not  lie  for  mere  nonfeasance,  though  it 
would  be  otherwise  if  the  want  of  repair  was  due  to  mis- 
feasance of  the  person  or  corporation  upon  whom  the  duty 
is  cast. 

In  this  case  the  condition  of  the  Yence  or  railing  was 
not  due  to  misfeasance,  but  to  nonfeasance,  for  the  un- 
authorized act  of  the  railway  company  in  removing  it  and 
putting  it  up  again  in  a  defective  condition  and  more 
dangerous  position  cannot  be  charged  to  the  defendants  as 
an  act  of  misfeasance  on  their  part. 

If,  however,  the  defendants'  liability  is  based  upon  the 
allegation  of  a  duty  to  maintain  the  fence  or  railing  for 
the  protection  of  those  resorting  to  the  park,  the  plaintiff's 
case  also  fails,  for  as  to  her  no  charge  was  made  for  the 
privileges  which  she  enjoyed,  and  she,  as  it  appears  to  me, 
occupied  as  to  the  defendants  at  most  the  position  of  a 
bare  licensee,  as  to  whom,  though  there  would  be  a  duty 
in  respect  of  unusual  danger  known  to  the  defendants  and 
not  to  her,  there  would  be  none  as  to  a  bare  defect  of  con- 
struction or  repair  which  the  defendants  were  only  negli- 
gent in  not  finding  out  or  anticipating  the  consequences 
of:  Southcote  v.  Stanley,  1  H.  &  N.  247  (1856);  Ivay  v. 
Hedge*,  9  Q.  B.  D.  SO  (1882) ;  Schmidt  v.  Town  of  Berlin, 
26  O.  R.  54  (1894);  and  Moore  v.  City  of  Toronto  (1893), 
cited  in  note  to  that  case  ;  Beven  on  Negligence,  2nd  ed., 
p.  523  et  seq. 

Mr.  Aylesworth  relied  upon  the  case  of  Mersey  Docks 
Co.  v.  Gibbs,  L.  R  1  H.  L.  93  (1866),  as  supporting  the 
right  of  the  plaintiff  to  recover. 

As  Lord  Watson  points  out  in  the  OrfUa  case,  p.  408, 
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Judgment,  the  ruie  expressed  by  Lord  Blackburn,  and  approved  by 
Meredith,  the  House  of  Lords  in  the  Mersey  Docks  case,  was  "  that 
^J-  in  every  case  the  liability  of  a  body  created  by  sta- 
tute must  be  determined  upon  a  true  interpretation  of 
the  statute  under  which  it  is  created;"  and  the  proper 
canon  of  construction  stated  by  Lord  Blackburn  was  that 
41  in  the  absence  of  something  to  shew  a  contrary  intention, 
the  Legislature  intends  that  the  body,  the  creature  of  the 
statute,  shall  have  the  same  duties,  and  that  its  funds  shall 
be  rendered  subject  to  the  same  liabilities  as  the  general 
law  would  impose  on  a  private  person  doing  the  same 
things;' 

Acting  upon  these  rules,  the  principle  established  by  the 
case  of  Lancaster  Canal  Co.  v.  Parnaby,  11  A.  &  E.  230 
(1839),  as  to  the  liability  of  an  ordinary  company  for  negli- 
gence was  applied  to  the  Docks  Company,  which,  as  Lord 
Watson  also  points  out  in  the  Orfila  case,  p.  412,  was  "a 
corporate  body,  entirely  independent  of  Government  and  of 
Government  control,  and  differing  in  no  material  respect 
from  a  private  enterprise  authorized  by  statute,  save  in  the 
fact  that  its  undertaking  and  profits  were  held  by  trustees 
in  the  public  interest,  and  not  for  the  benefit  of  private 
corporators/' 

The  Mersey  Docks  Company  case  was  followed  by  the 
Privy  Council  in  The  Qiveen  v.  Williams,  9  App.  Cas.  418 
(1884).  That  was  an  action  for  negligence  brought  against 
the  Executive  Government  of  New  Zealand  by  a  shipowner 
under  the  following  circumstances  : — The  Executive  Gov- 
ernment was  by  an  Act  of  the  Legislature  of  the  colony 
made  liable  where  in  the  like  case  a  subject  of  Her  Majesty 
would  be  liable  for,  amongst  other  causes  of  action  men- 
tioned in  the  Act,  the  following,  a  wrong  or  damage  inde- 
pendent of  contract  done  or  suffered  by  or  under  the  auth- 
ority of  the  Government  on  behalf  of  Her  Majesty  or  of 
Her  Majesty's  Executive  Government  in  the  colony,  in, 
upon,  or  in  connection  with,  certain  defined  classes  of  pub- 
lic works. 

The  Executive  Government  possessed  the  control  and 
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management  of  a  tidal  harbour,  with  authority  to  remove   Judgment, 
obstructions  in  it,  and  the  public  had  the  right  to  navigate    Meredith, 
in  it  subject  to  its  regulations  and  without  payment  of        CJ* 
harbour  dues;    the  Executive    Government    owned   the 
staiths  or   wharves  and  received  wharfage  and  tonnage 
dues  in  respect  of  vessels  using  them. 

The  plaintiffs  vessel  when  alongside  the  staiths  or 
wharves  suffered  injury  owing  to  the  negligence  of  the 
officers  of  the  Executive  Government  in  not  removing 
obstructions  from  the  harbour — the  injury  being  caused  at 
the  fall  of  the  tide  by  the  vessel  coming  in  contact  with 
the  obstructions. 

Sir  Richard  Couch  in  delivering  the  judgment  of  the 
Board  pointed  out  that,  although  the  case  differed  from 
Lancaster  Canal  Co.  v.  Parnaby  and  Mersey  Docks  Trustees 
v.  Gibbs,  in  that  there  were  no  harbour  dues,  and  that  the 
public  had  the  right  to  navigate  subject  to  the  harbour  regu- 
lations, the  harbour,  was  under  the  control  and  management 
of  the  Executive  Government,  which  had  authority  to 
remove  obstructions  from  it,  and  it  was  held  that  the  case 
came  within  the  principle  upon  which  the  two  cases  refer- 
red to  were  decided,  and  that  upon  the  facts  proved  it  was 
the  duty  of  the  Executive  Government  to  take  reasonable 
care  that  vessels  using  the  staiths  in  the  ordinary  manner 
might  do  so  without  danger  to  the  vessel. 

The  Mersey  Docks  case  was  also  followed  in  Gilbert  v. 
Corporation  of  Trinity  House,  17  Q.  B.  D.  795  (1886). 

It  was  there  contended  that  the  Trinity  House  Corpora- 
tion represented  the  Crown,  and  was  not,  therefore,  liable 
for  negligence,  but  it  was  decided  that,  although  it  was 
invested  with  large  powers  which  were  to  be  exercised  for 
the  benefit  of  the  public  at  large,  and  extended  to  all  the 
light-houses  and  beacons  of  the  country,  it  had  begun  its 
existence  as  a  private  body,  and  was  in  no  sense  an  emana- 
tion from  the  Crown,  or  in  any  way  whatever  a  participant 
of  any  royal  authority,  but  liable,  like  any  other  body,  for 
its  own  negligence. 

These  three  cases  appear  to  me  quite  distinguishable 
2 — VOL.  XXVIII.  O.R. 
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Judgment,  from  the  present  one.  In  the  first  two  of  them  the  works 
Meredith,  were  made  for  the  purpose  of  profit,  and  opened  to  the  pub- 
°-J-  He  upon  the  payment  of  tolls,  and  the  common  law  there- 
fore imposed  upon  the  proprietors  of  them  a  duty  to  take 
reasonable  care  so  long  as  they  kept  them  open  for  the 
public  use  of  all  who  might  choose  to  use  them,  that  they 
might  do  so  without  danger  to  their  lives  or  property  ;and 
in  the  third  case  the  injury  which  was  complained  of  was 
due  to  an  act  of  misfeasance  on  the  part  of  the  defendants. 

These  cases,  in  my  opinion,  do  not,  apart  from  these  con- 
siderations, apply  to  a  corporation  constituted  as  the  defen- 
dant corporation  is. 

In  The  Queen  v.  Covimissioners  of  Woods  and  Forests,  15 
Q.  B.  761  (1850),  the  question  arose  as  to  the  position  and 
liability  of  a  body  somewhat  similar  in  its  constitution  to 
the  commissioners  in  this  case,  and  Mr.  Justice  Patteson, 
in  delivering  the  judgment  of  the  Court,  said  at  p.  774: 
"  But  a  private  company  to  whom  an  Act  is  granted  for 
their  profit  differs  materially  from  commissioners  appointed 
under  a  public  Act  to  do  on  behalf  of  the  executive  Gov- 
ernment certain  things  for  the  benefit  of  the  public ;  and 
the  principle  that  imposes  liabilities  upon  a  private  com- 
pany, as  arising  in  consideration  of  the  statute  granted  to 
them,  has  no  application  in  the  case  of  such  public  com- 
missioners." 

In  the  Orjila  case  Lord  Watson,  referring  to  the  provi- 
sions of  the  ordinances  and  orders  in  council  relating  to 
the  sanitary  commissioners,  at  p.  413  said:  "Their  Lord- 
ships are,  in  that  state  of  facts,  unable  to  resist  the  conclu- 
sion that  the  Government,  in  so  far  as  regards  the  mainte- 
nance of  the  retaining  walls  belonging  to  it,  remains  in 
reality  the  principal,  the  commissioners  being  merely  a 
body  through  whom  its  administration  may  be  conveni- 
ently carried  on.  They  do  not  think  that  it  was  the 
intention  of  the  Crown,  in  giving  the  sanitary  body  admin- 
istrative powers  subject  to  the  control  of  the  Governor,  to 
impose  upon  it  any  liability,  which  did  not  exist  before,  in 
respect  of  original  defects  in  the  structure  of  the  retaining 
wall  which  supported  the  Castle  road." 
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The  facts  to  which  Lord  Watson  refers  find  their  parallel    Judgment. 
in  the  Acts  relating  to  the  defendants  in  this  case.  Meredith, 

By  sec.  3  of  the  Act  of  1887  (50  Vict.  ch.  13),  the  lands  CJ- 
selected  for  the  park  were  vested  in  the  commissioners  as 
trustees  for  the  Province,  and  although,  as  I  have  already 
mentioned,  tho  place  where  the  accident  happened  was  not 
upon  those  lands,  it  was  upon  lands  which  by  sec.  4  are 
made  part  of  the  park  and  subject  to  the  provisions  of  the 
Act,  as  well  as  of  the  Niagara  Falls  Park  Act,  48  Vict.  ch. 
21,  and  must  therefore,  I  think,  be  taken  to  be  held  upon 
the  same  trusts  as  apply  to  the  lands  mentioned  in  sec.  3, 
although  the  grant  to  the  commissioners  contains  no  men- 
tion of  the  trusts. 

Almost  all  the  powers  vested  in  the  commissioners  are 
subject  to  the  control  or  approval  of  the  Crown. 

The  powers  conferred  by  sec.  8,  which  deals  with  the 
construction  and  operation  of  inclined  planes,  lifts,  boats, 
and  vessels,  with  the  pulling  down  of  buildings  and  selling 
the  materials  in  them,  with  the  laying  out,  planting,  and 
enclosing  the  park,  with  the  collection  of  tolls  for  the  use 
of  the  works,  vessels,  or  appliances  provided  by  the  com- 
missioners, and  with  the  opening  and  closing  of  the  gates 
and  entrances  to  the  park,  are  to  be  exercised  by  the  com- 
missioners subject  to  any  direction  of  the  Lieutenant- 
Governor. 

The  plan  of  all  works  proposed  and  all  tariffs  of  tolls 
require  the  approval  of  the  Lieutenant-Governor  before 
being  acted  on :  sec.  9. 

The  by-laws  of  the  commissioners  regulating  the  use, 
government,  control,  and  management  of  the  park,  the 
appointment  of  officers  for  the  superintendence  and  man- 
agement of  it,  are  subject  to  the  approval  of  the  Lieutenant- 
Governor,  and  even  the  employment  of  gardeners  and 
workmen  and  their  dismissal  are  to  be  subject  to  any 
directions  of  the  Lieutenant-Governor  in  Council :  sec.  11. 

The  manner  of  investing  the  sinking  fund  to  be  provi- 
ded for  payment  of  the  debentures  which  the  commis- 
sioners are  authorized  to  issue,  is  under  the  control  of  the 
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Judgment.    Lieutenant-Governor,  and  the  application  of  the  sinking 

Meredith,    fund  in  discharging  the  debentures  is  to  be  under  his 

°- J-        direction,  and  he  is  to  direct  even  the  manner  of  remitting 

the  share  applicable  to  the  sinking  fund  to  the  Provincial 

Treasurer:  sec.  13. 

The  provisions  of  certain  sections  of  the  Act  to  provide 
for  the  better  auditing  of  the  public  accounts  are  to  apply 
to  the  accounts  of  the  receipts  and  disbursements  of  the 
commissioners:  sec.  15. 

The  commissioners,  it  is  true,  have  by  sec.  7  power  to 
raise  for  the  purpose  and  objects  of  the  Act  $525,000,  and 
no  more,  by  the  issue  of  debentures,  but  the  appropriation 
and  application  of  the  moneys  raised  are  to  be  assured  to 
the  satisfaction  of  the  Lieutenant-Governor,  and  the  com- 
missioners themselves  hold  office  during  the  pleasure  of 
the  Lieutenant-Governor  in  Council  (sec.  2),  and  have 
been  recognized  by  the  Legislature  as  representing  the 
Government  of  the  Province:  se6  the  agreement  in  the 
schedule  to  55  Vict.  ch.  8. 

These  provisions  seem  to  me  to  demonstrate  pretty 
clearly  that  the  commissioners  were  intended  to  act  in  the 
discharge  of  their  duties  under  the  Act,  as  Mr.  Justice  Day 
puts  it  in  the  Tnnity  House  Corporation  case,  "as  an 
emanation  from  the  Crown ; "  or,  as  put  by  Lord  Watson, 
that  it  was  intended  to  make  the  Government  the  princi- 
pal and  the  commissioners  merely  a  body  through  which 
its  administration  might  be  conveniently  carried  on. 

In  the  Mersey  Docks  case  Lord  Wensleydale,  speaking 
of  the  immunity  of  the  Post  Master  General  from  responsi- 
bility for  the  acts  of  the  servants  of  the  post  office  depart- 
ment, though  he  might  appoint  or  dismiss  them,  said,  at 
pp.  124-5,  that  even  if  the  Crown  were  to  make  a  corpor- 
ate body  for  the  regulation  and  government  of  the  post 
office,  the  corporate  body  would  not  be  responsible  for  the 
neglect  of  their  servants. 

The  principle  upon  which  the  immunity  rests,  as  stated 
by  Lord  Wensleydale  in  the  same  case,  at  p.  124,  is  "that 
when  a  person  is  acting  as  a  public  officer  on  behalf  of 
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Government,  and  has  the  management  of  some  branch  of  Judgment, 
the  Government  business,  he  is  not  responsible  for  the    Meredith, 
neglect  or  misconduct  of  servants,  though  appointed  by        C-J- 
himself  in  the  same  business.     *     *     The  subordinates 
are  the  servants  of  the  public,  not  of  the  person  or  persons 
who  have  the  superintendence  of  that  department,  even  if 
appointed  by  them." 

Where  the  injury  is  the  result  of  the  negligence  of  the 
public  officer  himself  in  the  performance  of  duties  assigned 
to  him  by  the  Legislature,  a  different  rule  would  seem  to 
prevail,  and  he,  and  he  alone  would  be  liable :  Viscount 
Canterbury  v.,  Attorney-General,  1  Phillips  at  p.  324. 

In  the  present  case  there  was,  as  I  have  said,  no  negli- 
gence on  the  part  of  the  commissioners,  but  the  negligence 
was  that  of  the  subordinate  officers  who  had  been  appointed 
under  the  provisions  of  the  Act,  and  the  effect  of  a  recovery 
would  be  to  charge  the  property  of  the  Crown  vested  in 
the  commissioners  with  damages  and  costs  for  a  wrong 
committed  by  a  servant  of  the  Crown,  for  which  the  Crown 
is  not,  by  the  law  of  this  Province,  liable. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
appeal  must  be  allowed,  and  the  verdict  and  judgment 
entered  thereon  set  aside,  and  judgment  be  entered  dis- 
missing the  action,  and  the  costs  must,  if  the  defendants 
ask  for  costs,  follow  the  result. 

Rose,  J. :—  • 

I  agree  that,  having  regard  to  the  principle  laid  down  in 
Mersey  Docks  Trustees  v.  Gibbs,  L.  R  1  H,  L  93,  and 
Sanitary  Commissioners  of  Gibraltar  v.  Orfila,  15  App. 
Cas.  400,  the  plaintiff  must  fail. 

I  exceedingly  regret  that  we  can  find  no  way  to  grant 
her  any  relief.     The  place  where  the  accident  occurred  was    / 
a  veritable  trap,  and  the  plaintiff  was  seriously  injured. 

I  trust  the  Government  may  deem  it  proper  to  make  the 
plaintiff'  a  substantial  grant. 

I  might  refer  to  Corporation  of  City  of  Quebec  v.  The 
Quten,  3  Ex.  C.  R.  164,  for  a  discussion  of  the  question 
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Judgment.    0f  the  legislation  of  the  Parliament  of  Canada  creating  a 
Rose,  J.     liability  on  the  part  of  the  Crown,  and  giving  a  remedy 
to  the  person  injured  against  the  Crown,  where  damage  is 
caused  by  negligence  of  a  public  officer. 

I  agree  with  the  learned  Chief  Justice  in  thinking  that 
it  might  be  expedient  for  the  Legislature  of  this  Province 
to  pass  similar  legislation. 

E.  B.  K 


Re  Toronto,  Hamilton,  and  Buffalo  Railway  Company 
and  Kerner. 

Railways  and  Railway  Companies— Legislative  Authority — Alteration  of 
Grade  of  Street— Arbitration  and  Award — Appeal— Dominion  Railway 
Act,  1888,  sec.  10 1,  sub-sec.  2 — Damages — "Structural  Damage*" — 
"  Personal  Inconvenience" 

Held,  that  the  railway  company,  though  incorporated  by  47  Vict.  ch.  75 
(0.),  was,  by  54  &  55  Vict.  ch.  86  (D.),  subject  to  the  legislative 
authority  of  the  Parliament  of  Canada,  and  its  power  to  do  the  work 
of  altering  the  grade  of  a  street,  in  the  doing  of  which  the  damages 
claimed  by  a  landowner  arose,  was  under  sec.  90  of  the  Dominion  Rail- 
way Act,  1SS8  ;  and  the  rights  of  the  parties  in  an  arbitration  to  ascer- 
tain such  damages  were  governed  by  the  provisions  of  that  Act. 

And  where  the  arbitrator  awarded  that  the  land-owner  had  Buffered  no 
damage  : — 

Held,  that,  having  regard  to  the  provisions  of  sec.  161,  sub-sec.  2,  no 
appeal  lay  from  the  award  : — 

Held,  also,  that  the  arbitrator  had  no  power  to  allow  the  land-owner 
"structural  damages"  caused  to  his  buildings,  or  damages  for  "per- 
sonal inconvenience  "  by  reason  of  his  means  of  access  being  interfered 
with. 

Ford  v.  Metropolitan  R.  W.  Co.,  17  Q.  B.  D.  12,  distinguished  as  to  the 
former  kind  of  damages,  and  followed  as  to  the  latter. 
% 

Statement.  An  appeal  by  John  Kerner  from  an  award  under  the 
Dominion  Railway  Act,  and  a  motion  by  him  for  an  order 
setting  aside  or  varying  the  award,  or  referring  it  back  to 
the  arbitrator. 

The  award  was  made  by  Colin  G.  Snider,  appointed  sole 
arbitrator  by  order  of  a  Judge,  made  on  the  17th  April, 
1896,  and  bore  date  the  27th  July,  1896. 

The  award  was  intituled  in  the  matter  of  the  General 
Railway  Act  of  1888,  and  in  the  matter  of   an  arbitration 
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between  the  above  named  parties,  and  in  the  matter  of  Statement, 
lots  93  and  94  on  the  north  side  of  Hunter  street,  between 
Park  and  Bay  streets,  in  the  city  of  Hamilton. 

The  material  parts  of  the  award  were  as  follows: — 
"  Having  proceeded  conformably  to  the  said  Railway  Act 
to  ascertain  the  compensation  to  be  paid  by  the  said  rail- 
way company  to  the  said  John  Kerner  for  damages  which 
his  said  lands  have  suffered  or  may  suffer  from  the  alter- 
ation of  the  grade  of  Hunter  street  and  the  erection  of  a 
retaining  wall  thereon,  and  generally  all  the  changes  and 
alterations  made  by  the  said  railway  company  of,  in,  and 
upon  Hunter  street  aforesaid.  *  *  I  do  hereby  order, 
award,  and  adjudge  that  the  said  John  Kerner  has  suffered 
no  damage  from  such  cause  or  causes,  or  any  of  them. 
And  I  hold,  for  reasons  given  in  my  judgment  delivered 
herewith,  that  the  structural  damages  caused  to  the  build- 
ings of  the  said  John  Kerner  on  his  said  land  by  explosions 
during  the  work  of  construction  should  not  form  part  of 
this  award,  and  I  award  and  adjudge  accordingly  ;  but,  in 
case  I  am  wrong  in  so  holding,  and  to  avoid  the  necessity 
for  further  reference,  I  award  and  adjudge  that  the  said 
damages  amount  to  the  sum  of  $189." 

The  reasons  referred  to  by  the  arbitrator  were  as  fol- 
lows : — 

"  It  appears  to  me  that  I  can  only  award  compensation 
for  such  things  as,  under  sub-sec.  (b)  of  sec  146  of  the 
Act  of  1888,  the  company  must  declare  its  readiness  to 
pay  a  certain  sum  for,  that  is,  for  land  proposed  to  be 
taken  and  powers  intended  to  be  exercised.  The  notice  is 
given  for  '  land  to  be  taken/  that  is,  before  it  is  taken,  or 
for  '  powers  intended  to  be  exercised/  that  is,  before  they 
are  exercised,  and  in  case  the  parties  cannot  agree,  the 
matter  proceeds,  as  here,  to  arbitration. 

"  Now,  the  damages  for  which  the  company  is,  in  ad- 
vance, to  tender  a  named  sum,  which  the  owner  must,  in 
advance,  accept,  or  arbitrate,  must  certainly  be  only  such 
damages  as  will  result  from  the  effect  of  the  completed 
work  or  its  operation  afterwards. 
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Statement.  c<  It  cannot  be  that  the  owner,  if  he  had  accepted  this 
offer,  and  afterwards  by  one  of  these  explosions  his  house 
had  been  levelled  with  the  ground,  would  be  barred 
thereby  from  obtaining  additional  compensation.  If  he 
would  not  be  barred,  then  it  seems  to  me  that  the  only 
reasonable  construction  to  put  on  this  Act  is  that  the 
company  are  to  name  a  sum  in  compensation  for  the  land 
taken  and  for  damages  which  it  is  foreseen  the  completed 
work  will  cause,  but  not  for  structural  damage  that  may 
or  may  not  be  done  to  the  owner's  adjacent  buildings  or 
fences,  etc.,  during  the  course  of  construction,  the  happen- 
ing of  which  could  not  be  foreseen  nor  the  extent  or  value 
thereof  be  estimated  by  any  one  in  advance. 

"  If  I  am  correct  in  thinking  that  the  sum  named  in  the 
notice  is  not  intended  to  provide  compensation  for  dam- 
ages of  this  nature,  then  it  follows  that  they  should  find  no 
place  in  my  award." 

The  grounds  of  the  appeal  from  and  motion  to  set  aside 
or  vary  the  award  were  as  follows : — 

1.  The  award  was  against  the  evidence,  the  weight  of 
evidence,  and  the  law. 

2.  The  arbitrator  was  wrong  in  not  allowing  Kerner 
damages  for  the  permanent  injury  to  his  said  lands  owing 
to  the  alteration  of  the  grade  of  Hunter  street,  the  con- 
struction of  a  retaining  wall  thereon,  and  the  taking  away 
of  one  mode  of  access  thereto,  and  making  the  other  modes 
of  access  less  easj'  and  convenient. 

3.  The  arbitrator  was  wrong  in  not  awarding  damages 
in  respect  of  the  injury  to  the  said  lands  during  the  period 
of  construction  of  the  railway,  from  20th  June,  1895, 
when  Hunter  street  was  interfered  with,  until  1st  June, 
1896,  when  it  was  restored  to  a  condition  fit  for  use. 

4.  The  arbitrator  should  have  awarded  to  Kerner  the 
$189  which  he  found  was  the  amount  of  structural 
damages. 

The  appeal  was  argued  before  Ferguson,  J.,  in  Court, 
on  the  8th  September,  1896. 
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Bruce,  Q.  C,  for  John  Kerner.  He  is  entitled  to  dam-  Argument. 
ages  for  permanent  injury  to  his  property,  one  way  of 
access  to  it  having  been  cut  off,  and  that  the  nearest  and 
most  convenient :  Metropolitan  Board  of  Works  v.  Mc- 
Carthy, L.  R.  7  H.  L.  243,  257 ;  Caledonian  R.  W.  Co.  v. 
Walker's  Trustees,  7  App.  Cas.  259  ;  Fleming  v.  Newport 
J*.  W.  Co.,  8  App.  Cas.  265.  The  arbitrator  thought  that 
the  appellant  had  a  separate  cause  of  action  for  the  struc- 
tural damages.  The  reference  was  to  ascertain  the  damages 
arising  by  the  exercise  of  any  of  the  powers  granted  to  the 
Tail  way  company :  sec.  144  of  the  Railway  Act  of  Canada, 
1888.  See  Corporation  of  Parkdale  v.  West,  12  App. 
Cas.  602.  The  arbitrator's  reasons  appear  in  a  document 
referred  to  in  the  award,  and  therefore,  if  he  is  wrong  in 
law,  the  award  is  bad  on  its  face,  and  can  be  set  aside 
upon  motion.  The  appellant  is  entitled  to  the  structural 
damages  assessed  at  $189,  and  also  to  damages  for  the 
inconvenience  and  loss  during  the  period  of  construction 
of  the  road :  Ford  v.  Metropolitan  R.  W.  Co.,  17  Q.  B.  D. 
12 ;  Hughes  v.  Percival,  8  App.  Cas.  443 ;  St.  Catharines 
R.  W.  Co.  v.  Norris,  17  O.  R.  667.  See  as  to  remitting 
back  the  award  R.  S.  O.  ch.  53,  .sec.  37 ;  Green  v.  Citizens' 
Ins.  Co.,  18  S.  C.  R.  338. 

UArcy  Tate,  for  the  railway  company,  relied  on  the 
reasons  given  by  the  learned  arbitrator*  and  referred  to 
Abbott's  Railway  Law  of  Canada  (1896),  pp.  179,  203,  224  ; 
Herring  v.  Metropolitan  Board  of  Works,  34  L.  J.  M.  C. 
224;  Atlantic  and  North-West  R.  W.  Co.  v.  Wood,  [1895] 
A.  C.  257;  Ricket  v.  Metropolitan  R.  W.  Co.,  L.  R.  2  H.  L. 
175;  Kerr  v.  Atlantic  and  North-West  R.  W.  Co.,  25  S.  C. 
R.  197;  Lewis  on  Eminent  Domain,  pp.  633,  830. 

Bruce,  in  reply. 

September  10,  1896.    Ferguson,  J. : — 

This  is  an  appeal  from  an  award  made  by  the  sole  arbi- 
trator, bearing  date  the  27th  day  of  July  last,  whereby  it 
was  ordered,  awarded,  and  adjudged,  that  the  above  named 
3 — VOL.  XXVIII.  o.R. 
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Judgment.  John  Kerner  had  not  suffered  any  damages  from  the 
Ferguson,  J.  causes  or  any  of  them  set  forth  in  the  award,  namely, 
supposed  damages  which  his  lands  had  suffered  or  might 
suffer  from  the  alteration  of  the  grade  of  Hunter  street, 
in  the  city  of  Hamilton,  and  the  erection  of  a  retaining 
wall  thereon,  and  generally  all  the  changes  and  alterations 
made  by  the  railway  company  of,  in,  and  upon  Hunter 
street  aforesaid. 

The  notice  of  appeal  contains  also  a  motion  to  set 
aside  the  award  in  whole  or  in  part,  or  varying  the  same, 
or  directing  the  payment  to  the  said  John  Kerner  of 
the  amount  of  "  structural  damages  "  caused  to  his  build- 
ings, as  found  by  the  arbitrator,  or  for  an  order  referring 
the  matter  back  to  the  arbitrator. 

The  award  is  accompanied  by  a  judgment  of  the  learned 
arbitrator  in  which  he  finds  as  a  fact  that  the  buildings  of 
the  said  John  Kerner  were  injured  by  the  shocks  of  the 
explosions  of  dynamite,  flying  stones,  etc.,  during  the  pro- 
gress of  the  work  of  the  railwa)T  company,  when  the  work 
was  going  on  opposite  to  or  near  these  buildings,  to  the 
extent  of  $189,  and  this  is  what  is  referred  to  in  the  notice 
of  motion  as  "  structural  damages."  The  learned  arbitra- 
tor was,  however  (for  reasons  which  he  gives),  of  opinion 
that  he  could  not  include  this  sum  in  his  award,  and,  as 
before  stated,  he  awards  no  sum  in  favour  of  the  said 
John  Kerner,  and,  of  course,  no  sum  to  the  other  party  to 
the  arbitration,  the  railway  company. 

The  railway  company  seems  to  have  been  first  incorpor- 
ated by  an  Act  of  Ontario,  47  Vict.  ch.  75,  which  was 
amended  by  52  Vict.  ch.  83,  and  afterwards  by  53  Vict, 
ch.  126. 

"  On  a  perusal,  however,  of  the  Dominion  Act  54  &  55 
Vict.  ch.  86,  particularly  the  preamble  and  the  1st  and  2nd 
sections  of  the  Act,  it  seems  clear  that  the  "  undertaking  "  is 
to  be  considered  a  work  for  the  general  advantage  of  Canada, 
and  that  the  company  is  subject  to  the  legislative  authority 
of  the  Parliament  of  Canada,  and  I  think  the  learned  arbi- 
trator is  entirely  right  when  he  says  that  the  power  of 
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the  company  to  construct  the  work  in  the  doing  of  which    Judgment, 
it  is  said  the  damages  claimed  arose,  was  under  the  90th  Ferguson,  J. 
section  of  the  Dominion  Railway  Act  of  1888,  51  Vict.  ch. 
29  ;  and  I  think  the  rights  of  the  parties  in  an  arbitration 
such  as  this  is  (or  was)  must  be  governed  by  the  provi- 
sions of  this  Act. 

By  sub-sec.  2  of  sec.  161  of  the  Act,  any  party  to  the 
arbitration  may  appeal  from  the  award  when  the  sum 
awarded  exceeds  $400.  See  also  Abbott's  Railway  Law 
of  Canada,  Appx.,  p.  lxxiii. 

The  subject  was  not  at  all  discussed  on  the  argument. 
I  do  not  find  any  provision  authorizing  an  appeal  from  the 
award  when  the  sum  awarded  is  less  than  $400  ;  although 
the  Ontario  Railway  Act  seems  to  give  the  right  of  appeal 
without  any  regard  to  the  amount  awarded :  R  S.  O.  ch. 
170,  sec.  20,  sub-sec.  20. 

In  the  present  case  no  sum  was  awarded.  It  cannot  be 
said  that  the  award  exceeds  $400,  and  I  am  of  the  opinion 
that,  as  an  appeal,  this  appeal  does  not  lie,  unless  there  13 
some  later  legislation  on  the  subject ;  I  was  referred  to 
none,  nor  have  I  found  any  such  legislation. 

I  do  not  find  nor  can  I  see  any  sufficient  reason  for  set- 
ting aside  the  award  or  for  referring  the  matters  back  to 
the  arbitrator. 

I  have  perused  all  the  authorities  that  were  referred  to, 
with  some  interest  and  a  good  deal  of  labour.  Counsel 
for  Mr.  Kerner  relied  much  upon  the  case  Ford  v.  Metro- 
politan R.  IP.  Co.,  17  Q.  B.  D.  12,  in  which  the  case 
Ricket  v.  Metropolitan  R.  W.  Co.,  L.  R.  2  H.  L.  175,  194,  is 
commented  on.  Ford  v.  Metropolitan  R.  W.  Co.  would 
afford  authority  for  his  contention  as  to  the  $189,  the 
amountof  what  was  called  the  "structural  damages"  arising 
during  the  progress  of  the  work,  if  one  could  see  that  the 
effect  of  the  provisions  of  the  English  Railway  Act  on  the 
subject  is  the  same  as  the  effect  of  our  Act  of  1888  (Dom.). 
The  provisions  of  the  JSnglish  Act  on  the  subject  are  found 
in  the  7th  ed.  of  Hodges,  vol.  2,  at  p.  66  et  seq.,  and  a  per- 
usal of  these  and  those  of  our  Act  of  1888  shews  that  they 
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Judgment,  are  materially  different  so  far  as  the  present  question  has 
Ferguson,  J.  concern.  I  think  the  reasoning  of  the  learned  arbitrator 
on  this  subject  is  quite  correct 

The  same  case,  Ford  v.  Metropolitan  22.  W.  Co.,  as  I 
read  it,  affords  authority  against  the  claim  for  damages  in 
respect  to  what  was  called  "personal  inconvenience,"  and 
I  do  not  see  that  the  difference  between  the  provisions  of 
the  respective  Acts  in  England  and  here  bears  upon  this 
subject,  as  upon  the  other. 

I  am  of  the  opinion  that  the  appeal  should  be  dismissed 
with  costs,  and  that  the  application  or  motion  in  other 
respects  should  be  refused  with  costs. 

Appeal  dismissed  with  costs  and  motion  refused  with 
costs. 

E.  B.  B. 
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Robinson  v.  Dun  et  al. 

Defamation — Libel — Mercantile  Agency — Confidential  Report— Privilege — 
Reasonable  Care. 

In  an  action  of  libel  brought  by  a  trader  against  the  conductors  of  a  mer- 
cantile agency,  it  appeared  that  the  libellous  matter  was  sent  to  a  few 
subscribers  on  their  personal  application.  The  information  on  which 
the  statement  complained  of  was  founded  in  reality  related  to  another 
trader  of  the  same  surname  as  the  plaintiff : — 

Held,  that  the  publishing  of  the  information  was  a  matter  of  qualified 
privilege,  but  that  the  want  of  reasonable  care  in  collecting  the  inform- 
ation was  evidence  of  malice  which  destroyed  the  privilege. 

Todd  v.  Dun,  15  A.  R.  85,  followed. 

CosseUe  v.  Dun,  18  S.  G.  R.  222,  discussed. 

This  was  an  action  for  libel  brought  by  R.  S.  Robinson,    Statement 
a  shopkeeper  of  the  city  of  Stratford,  against  R.  G.  Dun 
&  Co.,  the  conductors  of  a  mercantile  agency  in  the  Domin- 
ion of  Canada. 

The  statement  of  claim  alleged :  (2)  That  the  defendants, 
in  the  course  of  their  business,  issued,  to  their  customers 
who  made  inquiries  regarding  the  plaintiff,  a  circular  in 
which  they  stated  that  a  short  time  before  the  issue  of  the 
circular,  which  was  dated  2nd  March,  1896,  the  plaintiff 
had  been  involved  in  a  law  suit  with  one  Frank  over  a 
promissory  note,  which  suit,  the  defendants  alleged,  went 
against  the  plaintiff,  and  that  he  had  lost  a  little  in  the 
way  of  costs.  (3)  That  the  defendants  then  in  the  circular 
went  on  to  say,  speaking  of  the  plaintiff,  "  Is  said  to  have 
a  very  easy  way  of  swearing  in  Court,  and  locally  the 
fullest  confidence  is  not  felt  in  him."  (4)  That  the  plain- 
tiff had  no  law  suit  with  one  Frank,  and  the  imputation 
that  he  was  guilty  of  perjury,  which  was  the  meaning  of 
the  defendants  in  saying  that  he  had  a  very  easy  way  of 
swearing  in  Court,  was  utterly  untrue  ;  the  plaintiff  gave 
no  evidence  in  any  suit  with  Frank.  (5)  That  by  reason 
of  the  allegations  contained  in  the  circular,  the  standing 
and  credit  of  the  plaintiff  had  been  greatly  injured,  and 
he  had  been  refused  goods  by  houses  from  whom  he  had 
purchased  the  same,  and  had  otherwise  been  greatly  dam- 
nified. 
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Statement.  The  defences  were  :  (1)  That  the  publication  complained 
of  was  made  to  certain  persons,  firms,  and  corporations 
with  whom  the  defendants  were  under  contract  to  commu- 
nicate any  information  relative  to  persons  in  business  or 
trade,  and  such  persons  had  an  interest  in  receiving  such 
information,  and  the  defendants  were  under  a  duty  to  dis- 
close the  same,  and  so  wrote  and  published  the  article 
complained  of  without  malice  and  under  the  circumstan- 
ces referred  to,  and  the  same  was  published  upon  an  occa- 
sion of  privilege.  (2)  That  the  words  complained  of  did 
not  bear  the  meaning  attached  to  them  in  the  statement  of 
claim.  (3)  That  so  soon  as  the  facts  were  brought  to  their 
attention,  the  defendants  made  a  full  and  ample  retraction 
and  apology. 

The  action  was  tried  before  Boyd,  C,  and  a  jury,  at 
London,  on  the  29th  September,  1896. 
Gibbons,  Q.  C,  for  the  plaintiff. 
Wallace  Nesbitt  and  ii.  McKay,  for  the  defendants. 

The  jury  gave  a  verdict  for  the  plaintiff  for  $25  dam- 
ages. 

Judgment  was  reserved  on  the  question  of  privilege. 

October  19,  1896.     Boyd,  C.  :— 

One  rule  of  law  as  to  mercantile  agencies  I  take  to  be 
accurately  expressed  by  Osier,  J.  A.,  in  Todd  v.  Dun,  15 
A.  R.  85,  to  this  effect :  that  they  have  no  higher  privilege 
for  their  business  publications  than  other  members  of  the 
community,  and  that  a  general  publication  of  libellous 
matters  to  all  their  subscribers  indiscriminately  is  not 
privileged. 

Another  rule  of  law  as  to  these  bodies,  which  jis  the 
actual  decision  in  Todd  v.  Dun,  is  this :  that  when  partic- 
ular information  is  obtained  as  to  the  character  and  stan- 
ding of  a  trader  for  the  purpose  of  being  communicated 
to  subscribers  specially  interested  therein,  and  in  response 
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to  their  inquiries — the  publishing  of  this  information  is  a   Judgment. 
matter  of  qualified  privilege.     The  latter  rule  applies  to     Boyd,  C. 
the  present  case,  where  the  libellous  matter  was  sent  to  a 
few  subscribers  on  their  personal  application. 

I  recognize  that  there  is  language  in  the  judgment  of 
the  Chief  Justice  of  Canada  in  Cossette  v.  Dun,  18  S.  C.  R. 
222,  which  appears  to  be  somewhat  at  variance  with  the 
doctrine  of  qualified  privilege  laid  down  by  the  Court  of 
Appeal  in  the  earlier  case.  But  all  that  is  said  in  that 
regard  is  obiter  dicta.  The  case  itself  was  one  of  false 
information  volunteered  by  the  defendants.  The  particu- 
lar point  which  arises  in  this  case  was  alluded  to  but  not 
passed  upon  by  Mr.  Justice  Gwynne,  who  says  at  p.  256  : 
"  Whatever  privilege  the  defendants  might  have  insisted 
on  if  the  information  they  had  given  to  their  client  had 
been  confined  to  the  particular  matter  they  were  requested 
to  obtain  information  upon  (as  to  which,  or  as  to  the  effect 
which  their  great  negligence  which  occasioned  that  infor- 
mation to  be  false  should  have  on  the  question  of  privi- 
lege I  express  no  opinion.)     *     *     " 

Assuming  qualified  privilege  in  this  case,  yet  there  was 
evidence  of  want  of  care  in  the  getting  of  it  amounting 
to  negligence,  if  not  recklessness,  in  the  opinion  of  the 
jury,  who  were  asked  to  consider  this  question.  The  evi- 
dence shews  that  the  report  published  was  derived  from 
the  witness  Mowatt,  upon  whom  Dun's  traveller  called. 
He  gave  it  thus  in  the  witness  box  :  "  He  asked  about  our 
friend  Robinson.  I  said  he  had  a  suit  lately,  and  there 
was  some  pretty  tall  swenring.  I  was  "  (i.  e.,  had  been) 
"  in  the  office  of  a  local  solicitor,  and  the  plaintiff  was 
passing  by,  and  he  said  that  was  quite  a  celebrated  case  of 
Robinson's  in  the  Court."  There  was  nothing  to  shew  that 
the  traveller  and  the  witness  were  speaking  about  the 
plaintiff,  and  in  point  of  fact  the  suit  and  swearing  were 
referable  to  another  Robinson  altogether.  The  report  did 
not  lose  by  transmission,  and  appeared  in  the  confidential 
report  of  the  defendants  as  set  forth  in  the  statement  of 
claim. 
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Judgment.  Now  the  jaw  \H  settled,  I  think,  that  want  of  reasonable 
Boyd,  0.  care  in  collecting  information  by  these  agencies  is  evidence 
of  malice  which  destroys  the  privilege.  This  is  the  view 
of  law  taken  by  the  Chief  Justice,  at  p.  240  of  Cossette  v. 
Dun,  and  it  is  in  accord  with  the  charge  of  Cockburn,  C. 
J.,  in  Blake  v.  Stevens,  4  F.  &  F.  232,  and  the  opinion  of 
Mr.  Justice  Cross  in  Carsley  v.  Bradstreet,  M.  L.  R.  3  Q.  B. 
pp.  108  and  114.  The  American  cases,  which  are  perhaps 
more  favourable  than  English  law  to  these  bodies,  agree 
in  the  care  needed  to  ascertain  the  truth  of  reports  thus 
disseminated.  I  may  note  what  is  said  in  Locke  v.  Brad- 
street,  22  Fed.  R.  771 ;  Bradstreet  v.  Gill,  72  Tex.  115.  See 
also  Robshaw  v.  Smith,  38  L.  T.  N.  S.  423.  Upon  the  gen- 
eral law  affecting  these  agencies,  see  Pollasky  v.  Minchener, 
81  Mich.  280  ;  Mitchell  v.  Bradstreet,  116  Mo.  at  p.  238  ; 
Searles  v.  Scarlett,  [1892]  2  Q.  B.  56  ;  and  Reiss  v.  Perry, 
11  Times  L.  R.  373. 

My  ruling  at  the  trial  was  agreeable  to  what  I  now  find 
to  be  the  law ;  and,  although  I  left  the  point  open  for 
argument  after  verdict  and  before  judgment,  I  do  not  think 
it  necessary  to  call  on  the  parties  for  further  discussion. 
The  jury  gave  a  very  restrained  verdict,  and  I  now  direct 
judgment  to  be  entered  for  the  plaintiff  with  $25  damages 
and  costs. 

E.  B.  B. 
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Johnston*  v.  Henderson  et  al. 

Auctioneer —Conversion  of  Goods— Chattel  Mortgagee. 

An  auctioneer  who,  at  the  instance  and  on  the  premises  of  the  mortgagor, 
sells  at  auction  in  the  ordinary  course  the  goods  in  a  chattel  mortgage, 
valid  and  in  full  force  as  regards  the  parties  to  it,  and  delivers  posses- 
sion  of  the  goods  to  the  purchaser,  is  liable  to  the  mortgagee  for  con- 
version of  the  goods,  although  the  mortgage  may  be  void  as  regards 
creditors  of  the  mortgagor  or  subsequent  purchasers  for  value. 

Cochrane  v.  Jtymitf, .27  W.  R.  776,  40  L.  T.N.  S.  744,  followed. 

National  Bank  v.  RymiU,  44  L.  T.  N.  S.  767,  and  Barker  v.  Furlong, 
[1891]  2  Ch.  172,  distinguished. 

This  was  an  action  brought  by  J.  T.  Johnston  against  Statement. 
O.  M.  Henderson  &  Co.,  auctioneers,  to  recover  $1,000 
damages  for  the  alleged  wrongful  conversion  and  sale  by 
the  defendants  of  certain  household  furniture  mortgaged 
by  one  Annie  Webber  to  the  plaintiff.  The  facts  are 
stated  in  the  judgment. 

The  action  was  tried  before  Ferguson,   J.,   without  a 
jury,  at  Toronto,  on  the  13th  and  14th  October,  1896. 
E.  B.  Ryclrman  and  A.  T.  Kirkpatrick,  for  the  plaintiff. 
Charles  Macdonald,  for  the  defendants. 

October  19,  1896.    Ferguson,  J.  :— 

The  action  is  for  the  alleged  wrongful  conversion  of 
go^ds,  the  same  being  household  furniture,  etc. 

The   plaintiff  was  a   chattel    mortgagee  of  the  goods. 

The  defendants  are  auctioneers,  who,  at  the  instance  of 
the  mortgagor,  though  under  the  name  of  another,  a 
relative  of  the  mortgagor,  (for  what  legitimate  purpose  one 
does  not,  on  the  evidence,  clearly  see)  sold  the  goods  in 
the  usual  way  of  auctioneers1  sales.  The  sale  was  at  the 
house  of  the  mortgagor,  and  the  goods  were  sold  under 
the  auctioneer's  hammer,  and  possession  given  by  the 
defendants  to  purchasers,  excepting  some  articles  that 
were  too  heavy  for  immediate  removal,  such  as  a  cooking 
or  kitchen  range,  etc.  There  was  some  contention  that,  as 
4— VOL.  XXVIII.  o.R. 
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Judgment,  the  mortgagor  was  herself  present  at  the  sale  part  of  the 
Ferguson,  J.  time,  and,  as  stated,  said  some  things  in  respect  of  certain 
items  of  the  goods,  the  sale  was  not  one  at  which  and  in 
respect  of  the  goods  the  defendants  exercised  that  domin- 
ion over  the  goods  that  is  usually  exercised  by  auction- 
eers as  such,  but,  on  the  evidence,  I  am  clearly  of  the 
opinion  that  this  contention  cannot  be  successful.  I  think 
the  evidence  shews  that  the  sale  was  one  at  which  the 
defendants  had,  or  professed  to  have,  dominion  over  the 
goods,  and  professed  to  pass  the  property  in  the  goods  to 
the  purchasers,  and  professed  to  give  and  did  give  posses- 
sion to  the  purchasers,  as  above  stated. 

The  plaintiff's  mortgage  was  given  to  secure  him  against 
his  indorsement  of  a  promissory  note  for  the  accommoda- 
tion of  the  mortgagor  and  any  renewal  thereof  that  should 
not  extend  the  liability  of  the  mortgagee,  the  plaintiff, 
beyond  the  period  of  one  year  from  the  date  of  the  mort- 
gage, and  against  any  loss  he  might  sustain  by  reason  of 
his  indorsement  of  the  note  or  any  renewal  of  the  same. 
The  amount  of  the  note  was  $860.57.  There  were  several 
renewals  of  the  note  for  balances  after  part  payment  or 
satisfaction ;  and  some  of  these  notes,  called  renewals, 
extended  beyond  the  period  of  one  year  from  the  date  of 
the  mortgage.  The  plaintiff,  however,  denied  that  these 
were  renewals,  saying  that  they  were  taken  from  time  to 
time  merely  to  shew  the  state  of  the  account  and  as  col- 
laterals. 

There  seems  also  an  error,  probably  a  very  serious  one, 
in  the  affidavit  made  by  the  mortgagee,  if  the  contention 
were  between  him  and  a  creditor  or  creditors  of  the  mort- 
gagor or  subsequent  purchasers  in  good  faith.  Comments 
were  also  made  in  respect  of  the  statement  made  for  the 
purpose  of  renewing  the  mortgage  and  the  renewal  itself. 
All  these  matters  might  be  of  very  great  importance  if 
the  rights  of  creditors  of  the  mortgagor  or  of  subsequent 
purchasers  of  the  goods  in  good  faith  and  for  value,  inter- 
vened or  were  to  be  considered  ;  but  such  is  not  the  case, 
and  whatever  may  be  said  in  these  regards,  the  mortgage 
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seems  a  good  and  valid  document  as  between  the  mort-  Judgment, 
gagor  and  mortgagee,  and  good  in  the  hands  of  the  mort-  Ferguson,  J. 
gagee  against  a  wrongdoer,  in  respect  of  the  goods,  though 
instructed  by  the  mortgagor,  and  in  fact  intending  no 
wrong,  so  long  as  the  contract  between  the  mortgagor  and 
mortgagee  stated  in*  the  mortgage  remained  on  foot  as  a 
contract. 

The  mortgage  contains  a  full  conveyance  of  the  goods 
to  the  plaintiff,  subject  to  a  proviso,  which  proviso  sub- 
stantially is :  "  that  if  the  mortgagor,  her  executors,  etc., 
do  and  shall  pay  or  cause  to  be  paid  the  aforesaid  promis- 
sory note  at  maturity,  or  any  renewal  thereof,  which  shall 
not  extend  the  liability  of  the  mortgagee  beyond  one  year 
from  the  date  of  the  mortgage,  and  all  interest,  and  pay 
and  indemnify  and  save  harmless  the  mortgagee  from  all 
loss,  costs,  charges,  or  expenses  in  respect  of  the  note  or 
any  renewal  thereof,  then  these  presents  shall  cease  and  be 
utterly  void." 

The  mortgagor  did  not  fully  pay  or  satisfy  or  cause  to 
be  paid  or  satisfied  the  original  note  or  any  renewal  of  it, 
the  time  in  which  expired  within  the  year  from  the  date 
of  the  mortgage,  or  any  of  the  so  called  renewals,  the 
time  in  which  did  not  so  expire,  and  there  still  remains 
unpaid  and  unsatisfied,  as  I  understand  the  evidence,  the 
sum  of  $265.94,  with  interest  thereon  since  the  4th  day  of 
April  last,  assuming  that  it  is  a  case  for  the  allowance  of 
interest.  Nor  did  the  mortgagor  indemnify  and  save 
harmless  the  mortgagee  (who  still  remains  liable  in  respect 
of  this  sum),  as  required  by  the  proviso. 

I  am  of  the  opinion  that  performance  by  the  mortgagor 
of  what  is  required  by  the  proviso  in  order  to  render  the 
document  void  has  not  taken  place ;  and  that  the  mort- 
gage, as  between  the  mortgagor  and  the  mortgagee,  was  at 
the  time  of  the  alleged  conversion  by  the  defendants,  and 
still  is  (but  for  the  sale  of  the  goods  complained  of),  in  full 
force. 

The  plaintiff  had  not  taken  possession  of  the  goods,  but, 
as  conceded   by  defendants'  counsel,  there  had  been  the 
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Judgment,  attempt  to  sell  the  goods,  and  the  right  to  take  possession 
Ferguson,  J.  thereupon  arose. 

The  plaintiff  was,  I  think,  owner  of  the  goods,  or  in  the 
position  of  owner  of  them,  to  the  extent,  at  -all  events, 
of  the  amount  necessary  to  satisfy  the  unpaid  balance 
owing  to  him,  as  against  the  mortgagor  or  any  mere  wrong- 
doer, one  not  being  or  claiming' under  a  creditor  of  the 
mortgagor  or  a  subsequent  purchaser  as  aforesaid. 

The  case  Cochrane  v.  Rymill,  27  W.  R.  776,  also  40  L. 
T.  N.  S.  744,  shews,  I  think,  that  these  defendants,  auc- 
tioneers, so  placed  themselves  as  to  be  liable  in  an  action 
for  the  conversion  of  the  goods. 

The  cases  on  the  subject  seem  to  be  in  a  large  measure 
collected  in  the  case  Consolidated  Company  v.  Curtis, 
[1892]  1  Q.  B.  495.  See  also  Hart's  Law  relating  to  Auc- 
tioneers, pp.  34,  35,  and  36. 

The  case  National  Mercantile  Bank  v.  Rymill,  44  L. 
T.  N.  S.  767,  I  think  distinguishable  and  not  in  point  here 
—nor  do  I  think  Barker  v.  Furlong,  [1891]  2  Ch.  172,  in 
point  in  the  present  case. 

I  am  of  the  opinion  that  it  has  been  sufficiently  shewn 
that  the  defendants  were  guilty  of  the  conversion  alleged 
against  them  by  the  plaintiff;  and  that  the  plaintiff  has 
shewn  that  he  is  entitled  to  recover  against  the  defendants 
for  such  conversion  the  sum  of  $265.94  with  interest  on 
the  same  since  the  4th  day  of  April  last  past,  1896. 

There  will  be  judgment  for  the  plaintiff  against  the 
defendants  for  this  sum,  $265.94,  with  interest  from  the  4th 
day  of  April  last/ with  full  costs  of  the  action — and  upon 
the  higher  scale,  if  necessary  to  say  so  here. 

Order  accordingly. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

MUNRO   ET  AL.   V.   WALLER. 

Landlord  and  Tenant — Assignment  with  Leave— Reassignment  without 
Leave— "Any  Person"— JR.  S.  O.  ch.  106. 

The  words  "any  person  or  persons "  in  the  long  form  of  the  covenant  not 
to  assign  or  sublet  without  leave  in  the  Act  respecting  Short  Forms  of 
Leases,  R.  S.  O.  ch.  106,  include  the  original  lessee,  and  where  an 
assignment  by  him  has  been  made  with  consent  a  reassignment  to  him 
without  a  fresh  consent  is  a  breach  of  the  covenant. 

McGormick  v.  Stoicell,  138  Mass.  431,  not  followed. 

Varley  v.  Coppard,  L.  R.  7  C.  P.  505,  and  Corporation  of  Bristol  v. 
Westeott,  12  Ch.  D.  461,  referred  to. 

Judgment  of  Street,  J.,  affirmed. 

This  was  an  appeal  from  a  judgment  of  Street,  J.  statement. 

The  action  was  brought  to  recover  rent  from  the  assig- 
nee of  a  lease  or  for  damages  for  the  breach  of  certain 
covenants  contained  therein,  the  plaintiffs  being  allowed  at 
the  trial  to  amend  and  claim  damages  for  breach  of  the 
covenant  not  to  assign  or  sub-let  without  leave. 

It  appeared  that  the  plaintiffs  had  on  17th  November, 
1876,  leased  the  premises  in  question  to  one  William  Pat- 
terson, who  had  covenanted  therein  not  to  assign  or  sub- 
let without  leave:  that  Patterson  had  in  June,  1890, 
assigned  the  lease  to  the  defendant  with  the  consent  of  the 
plaintiffs,  as  found  by  the  trial  Judge  :  that  the  defendant 
had  on  1st  July,  1890,  mortgaged  the  lease  to  Patterson  by 
way  of  sub-lease  for  one  day  less  than  the  term,  and  not 
being  able  to  pay  the  mortgage  had  released  to  Patterson 
all  his  interest  in  the  lease  by  assignment  dated  the  28th 
December,  1894. 

The  action  was  tried  at  the  Toronto  Assizes  on  March 
25th,  1896,  before  Street,  J.,  without  a  jury. 

Judgment  was  given  finding  that  the  assignment  of  the 
lease  by  defendant  to  Patterson  was  made  in  order  that 
defendant  might  get  rid  of  his  liabilities  as  assignee  of  the 
lease,  and  declaring  that  he  had  broken  his  covenant  not 
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Statement,  to  assign  without  leave';  that  the  right  to  recover  damages 
for  the  breach  had  not  been  waived  by  the  plaintiffs,  and  a 
reference  was  directed  to  ascertain  the  damages  past  and 
future  to  which  the  plaintiffs  were  entitled  by  reason  of 
such  breach.  Costs  to  the  trial  were  given  to  plaintiffs 
but  those  of  the  reference  were  reserved. 

From  this  judgment  the  defendant  appealed  to  the 
Divisional  Court,  and  the  appeal  was  argued  on  April 
30th,  1896,  before  Meredith,  C.  J.,  and  Rose  and  Mac- 
Mahon,  J  J. 

•D.  UrqvJiart,  for  the  appeal.  The  defendant  never  was 
the  assignee,  as  the  estate  was  never  in  him  but  was  in 
the  mortgagee,  the  assignment  to  the  defendant  and  the 
mortgage  to  Patterson  being  but  one  transaction  :  Potts  v. 
Meyers,  14  U.  C.  R.,  at  p.  509  ;  Heney  v.  Lotve,  9  Gr.,  at 
p.  271 ;  Elphinstone,  Norton  &  Clarke  on  the  Interpreta- 
tion of  Deeds,  p.  6.  What  the  defendant  released  to 
Patterson  was  only  an  equity  of  redemption,  and  could  not 
make  him  liable.  The  covenant  should  be  strictly  con- 
strued:  Redmond  &  Lyon's  Law  of  Landlord  and  Tenant, 
4th  ed.,  p.  244.  The  right  to  forfeit  is  co-existent  with 
the  right  to  damages,  and  as  he  could  not  forfeit  he 
is  not  liable  in  damages.  The  covenant  not  to  assign  in 
the  long  form  of  the  statute  R.  S.  O.  ch.  106,  is  not  to 
assign  to  "  any  person  or  persons  whomsoever  without  the 
consent,"  etc.  "Any  person"  means  any  other  person: 
Corporation  of  Bristol  v.  Westcott,  12  Ch.  D.  461.  Here 
the  covenant  means  to  any  other  person,  and  as  the  assign- 
ment or  release  was  to  the  original  tenant  there  is  no 
breach :  McCormick  v.  Stowell,  138  Mass.  431.  The  evi- 
dence shews  notice  and  waiver. 

C.  Millar,  contra.  Patterson  was  the  original  tenant 
and  plaintiffs  consented  to  defendant  becoming  the  tenant. 
They  had  the  right  to  consent  or  refuse,  and  had  good 
reason  to  consent  in  1890  and  refuse  in  1895. 

Urquhart,  in  reply.     On  the  question  of  assignment  for 
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less  than  the  whole  time,  I  refer  to  Preston  on  Convey-  Argument. 
ancing,  vol.  2,  p.  125  ;  Jamieson  v.  London  and  Canadian, 
etc.,  Co.,  23  A.  R.  602.  As  to  the  whole  term  being  vested  ; 
see  Mayor,  etc.,  of  Carlisle  v.  Blamire,  8  East  487  ;  Cox  v. 
Bishop,  8  D.  M.  &  G.  815.  As  to  the  construction  of  the 
covenant :  Palmer  v.  Edvjards,  1  Douglas,  186 ;  Woodfall's 
Landlord  and  Tenant,  14th  ed., 


September  15,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Rose,  J. : — 

The  facts  and  contentions  appear  substantially  in  the 
pleadings  and  judgment. 

The  question  to  be  determined  is  whether  the  mortgage 
of  the  1st  July,  1890,  and  the  assignment  of  the  28th  De- 
cember, 1894,  were,  or  either  of  them  was,  a  breach  by  the 
defendant  of  the  covenant  not  to  assign  or  sub-let  without 
leave,  contained  in  the  lease  to  Patterson  and  assigned  to 
the  defendant  in  June,  1890. 

This  assignment  must  on  the  evidence,  be  taken  to  have 
been  with  the  plaintiff's  consent. 

The  order  of  dates  is  as  follows : — Lease,  Munro  to  Pat- 
terson, dated  17  th  November,  1886  ;  assignment  of  lease, 
Patterson  to  Waller,  June,  1890 ;  mortgage,  Waller  to 
Patterson,  1st  July,  1890  ;  assignment,  Waller  to  Patterson, 
28th  December,  1894. 

The  lease  to  Patterson  contained  a  statutory  covenant* 
not  to  assign  or  sub-let  without  leave.  That  covenant 
extended  to  the  defendant  as  assignee.  Any  doubts  raised 
in  Crawford  v.  Bugg,  12  0.  R.,  p.  8,  were  set  at  rest  by  the 
amending  statute  49  Vict.  ch.  21  (O.),  R.  S.  O.  ch.  106,  sec. 
4,  and  schedule  B,  sec.  5. 

It  was  found  as  a  fact  that  there  was  no  consent  given 
by  the  plaintiffs,  the  lessors,  to  the  mortgage  from  the 
defendant  to  Patterson,  or  to  the  assignment  from  the 
defendant  to  Patterson,  and  I  do  not  think  we  can  pro- 
perly interfere  with  such  findings  of  fact.     The  mortgage 
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Judgment.  was  "by  way  0f  sub-lease,  the  defendant  excepting  from  the 
Rose,  J.  grant  one  day  of  the  term.  The  assignment  of  the  28th 
December  contained  the  following  words: — "The  said  par- 
ties of  the  first  part  do  hereby  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  party  of  4he  third  part, 
his  executors,  administrators  and  assigns,  all  and  singular 
the  said  parcel  or  tract  of  land  *  *  together  with  the 
said  indenture  of  lease,  and  all  benefit  and  advantage  to 
be  had  and  derived  therefrom." 

The  learned  Judge  has  found  as  a  fact  that  this  last 
mentioned  deed  was  made  for  the  express  purpose  of  get- 
ting rid  of  the  liability  under  the  covenant  and  transfer- 
ring it,  if  possible,  to  an  insolvent  person.  There  have 
been,  in  terms,  both  a  sub-lease  and  an  assignment  con- 
trary to  the  express  words  of  the  covenant  contained  in 
the  lease. 

The  long  form  in  the  statute,  with  the  words  intro- 
duced by  the  amendment  referred  to,  reads  as  follows: — 
"  And  also  that  the  lessee,  his  executors,  Administra- 
tors and  assigns,  shall  not  nor  will  during  the  said  term, 
assign,  transfer  or  set  over  *  *  the  said  premises  or 
any  of  them  *  *  unto  any  person  or  persons  whomso- 
ever without  the  consent  in  writing  of  the  lessor,  his  heirs 
or  assigns,  first  had  or  obtained." 

In  Stroud's  Legal  Dictionary  the  construction  placed 
upon  the  word  "Any"  is  discussed  and  many  instances 
given.  The  learned  author  says  as  follows : — "  '  Any '  is  a 
word  which  excludes  limitation  or  qualification  (per  Fry, 
L.  J.,  Duck  v.  Bates,  53  L.  J.  Q.  B.  344  ;  12  Q.  B.  D.  79); 
'As  wide  as  possible'  (per  Chitty,  J.,  Beckett  v.  Sutton,  51 
L.  J.  Ch.  433)." 

It  is  clear,  therefore,  that  there  has  been  a  breach  of  this 
covenant  unless  a  reassignment  to  the  lessee  is  not  within 
the  covenant  on  the  theory  advanced  by  the  defendant's 
counsel  that  the  lessee  is  not  embraced  within  the  words 
"  any  person."  In  support  of  this  argument  was  cited  the 
case  of  AlcCormick  v.  Stowell,  Mass.  R.  vol.  138,  p.  431.  The 
judgment  is  by  Charles  Allen,  J.,  and  is  as   follows: — 
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"The  covenant  by  the  lessee,  that  he  or  others  hav-  Judgment. 
ing  his  estate  in  the  premises  will  not  assign  this  lease  Rose,  J. 
without  the  written  consent  of  the  lessor,  does  not  by  its 
true  construction  extend  so  far  as  to  prohibit  a  reassign- 
ment to  the  lessee  himself  without  a  new  and  special  con- 
sent of  the  lessor.  By  the  lease  itself,  the  lessor  consents 
to  take  the  lessee  as  his  tenant  for  the  full  term  men- 
tioned in  the  lease.  This  consent  is  available  for  any 
reassignment  to  the  original  lessee  during  the  term.  There 
was,  therefore,  no  breach  of  the  covenant." 

I  confess  I  am  not  able  to  follow  this  reasoning.     I  could 
well  conceive  that  a  lessor  would  gladly  consent  to  an 
assignment  by  an  insolvent  lessee  to  a  solvent  assignee, 
knowing  that  thereby  he  would  obtain  a  person  financially 
responsible  for  the  due  performance  of  such  a  covenant, 
and  I  can  also  well  understand  that  such  lessor  would 
decline,  and  reasonably  decline,  to  consent  to  a  reassign- 
ment by  such  solvent  assignee  to  the  insolvent  lessee.    That 
the  lessor  was  originally  willing  to  take  the  lessee  as  his 
tenant  for  the  full  term  does  net  lead  my  mind  at  all  to 
conclude  that  he  would  be  willing  to  take  him  back  as 
lessee  when  his  financial  condition  had  changed  from  that 
of  solvency  to  insolvency,  and  he,  the  lessor,  had  by  the 
assignment  of  the  lease,  obtained  a  solvent  assignee  in 
place  of  the  insolvent  lessee.     But  I  do  not  think  we  are 
concerned  with  the  reasons  which  might  operate  to  lead  the 
lessor  to  desire  such  a  covenant  as  he  has  here.     Here  are 
a    clear   contract    and  a   clear  breach   in   terms,   and   I 
think  we  should  be  frittering  away  the  words  of  the  sta- 
tute and  contract  made  between  the  parties  if  we  made  an 
exception  from  the  words  of  the  covenant  that  the  parties 
did  not  choose  to  make  them  themselves.     The  tendency  of 
modern  decisions,  as  I  understand  it,  is  to  construe  the 
contract  according  to  the  verjT  wording  of  it:  see  McLean 
v.  Brown,  15  O.  R.  313;  16  A.  R.  106,  and  cases  there 
cited. 

In  Varley  v.  Coppard,  L.  R.  7  C.  P.  505,  it  was  held  by 
"Willes  and  Keating,  JJ.,  that  where  A.  and  B.,  partners  in 
5 — VOL.  XXVIII.  O.K. 
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Judgment,  trade,  were  assignees  of  a  lease  which  contained  a  covenant 
Rose,  J.  by  the  lessee,  for  himself  and  his  assigns,  that  he  would  not, 
neither  should  his  executors,  administrators  or  assigns, 
assign  the  demised  premises  without  the  consent  in  writing 
of  the  lessor,  and  where  on  a  dissolution  of  the  partnership 
A.  assigned  all  his  interest  in  the  premises  to  B.,  that  this 
was  a  breach  of  the  covenant.  Mr.  Justice  Willes  gives  his 
reasons  for  this  opinion  in  his  judgment. 

It  was  said  that  doubt  has  been  thrown  upon  this  case 
by  the  judgment  in  the  Corporation  of  Bristol  v.  Westcott, 
12  Ch.  1).  461.  All  that  was  decided  in  that  case  was  that 
where  two  partners  dissolve  partnership  the  giving  up  by 
one  of  them  to  the  other  of  the  sole  possession  of  the  lease- 
hold premises  was  not  a  breach  of  the  covenant  not  to 
part  with  the  possession  of  the  property,  because  each 
partner  had  before  the  assignment  possession,  and  Jessel, 
M.  R.,  said,  "  How  can  possession  be  parted  with  to  a  per- 
son who  already  has  it  ?  "  (p.  465.)  During  the  argument 
the  Master  of  the  Rolls  said,  referring  to  Varley  v.  Coppard, 
'  I  do  not  know  that  I  should  have  decided  even  that  case 
in  the  same  way,  for  the  deed  was  not  in  point  of  law  an 
assignment  but  a  release  "  (p.  465).  That  does  not,  in  my 
%  opinion,  throw  any  doubt  upon  the  proposition  that  an 
assignment  by  one  person  to  another  would  be  a  breach 
of  covenant  not  to  assign.  It  merely  throws  a  doubt 
upon  the  construction  placed  upon  the  deed  by  the  learned 
Judges  in  Varley  v.  Goppard. 

I  think,  therefore,  that  our  plain  duty  is  to  construe  the 
covenant  according  to  its  very  words  as  indicating  the  in- 
tention of  the  parties,  which  I  do  without  any  substantial 
doubt,  and  even  if  I  had  a  doubt,  I  certainly  have  not  a 
conviction  that  the  judgment  of  my  learned  brother  Street 
is  wrong,  and  so  I  think  it  must  be  affirmed. 
The  motion  should  be  dismissed  with  costs. 

G.  A.  B. 
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MOORHOUSE  V.   KlDD. 

Principal  and  Surety — Contribution  betioeen  Go-sureties — Refusal  to 
Enforce  Security — Depreciation. 

A  surety  who  holds  collateral  security  from  the  debtor  on  behalf  of  him- 
self and  co-surety,  and  who  has  paid  more  than  his  share  of  the  principal 
debt,  is  not  obliged  before  enforcing  contribution  to  take  proceedings 
on  the  collateral  security  at  the  request  of  the  co-surety,  and  the  latter 
is  not  discharged  from  liability  by  reason  of  depreciation  of  the  security 
occurring  subsequently  to  a  refusal  to  take  such  proceedings,  and  not 
arising  from  any  act  of  the  surety. 

Action  brought  by  Joseph  Moorhouse  against  George   Statement. 
E.  Kidd  for  contribution,  and  tried  before  Street,  J.,  with- 
out a  jury,  at  the  Ottawa  Sittings,  on  the  12th  October, 
1896.     The  facts  are  stated  in  the  judgment. 

Chrysler,  Q.  C,  for  the  plaintiff. 

McCarthy,  Q.  C,  for  the  defendant. 

October  23, 1896.    Street,  J.  :— 

The  plaintiff,  the  defendant,  and  one  Loucks  were  co- 
sureties for  E.  R.  Moorhouse,  the  plaintiff's  brother,  for 
the  payment  of  a  debt  due  one  McLaren.  E.  R.  Moor- 
house failed  to  pay  the  debt,  and  the  plaintiff  and  Loucks 
paid  it ;  the  amount  paid  by  them  being  $1,600,  of  which 
the  plaintiff  paid  $900  cash  in  September,  1891;  the  remain- 
ing $700  was  raised  by  Loucks  and  the  plaintiff  upon  their 
own  note  to  a  bank,  upon  which  both  are  still  liable,  but 
which  Loucks  is  to  pay  as  between  the  plaintiff  and  him- 
self. The  interest  upon  the  $1,600  to  the  present  time 
amounts  to  about  $500.  The  defendant  has  paid  nothing, 
and  this  action  is  brought  by  the  plaintiff  to  recover  from 
the  defendant  his  proportion  of  the  amount  which  the 
plaintiff  has  paid,  with  accrued  interest. 

The  only  question  reserved  by  me  at  the  trial  was 
whether  the  defendant  has  been  discharged  from  any 
liability  to  contribute,  by  the  conduct  of  the  plaintiff  under 
■the  following  state  of  facts.     At  the  time  the  three  sure- 
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judgment,  ties  became  bound  to  the  creditor,  the  debtor  gave  them 
Street,  J.  by  way  of  indemnity  a  mortgage  upon  certain  lands  in 
Manitoba,  which  were  already  incumbered.  When  the 
plaintiff  and  Loucks  paid  the  debt,  the  mortgage  deed 
passed  into  the  plaintiffs  custody.  The  defendant  was 
called  upon  by  the  plaintiff  for  his  contribution  towards 
the  amount  paid  to  the  principal  creditor  McLaren,  and, 
instead  of  paying  anything,  he  insisted  that  the  plaintiff 
should  proceed  upon  the  security  and  realize  it,  or  that  the 
plaintiff  should  hand  over  the  mortgage  deed  to  him  in 
order  that  he  might  take  proceedings  upon  it.  The  plain- 
tiff refused  to  take  either  course,  giving  as  his  reason  his 
dislike  to  being  a  party  to  turning  his  brother,  the  debtor, 
out  of  house  and  home.  At  the  time  the  defendant  made 
this  request,  the  mortgaged  property  was  sufficient  to 
cover  both  the  first  incumbrance  and  the  sum  paid  by  the 
sureties  ;  but  at  the  time  the  present  action  was  begun,  it 
had  become  so  depreciated  in  value  as  to  be  insufficient  to 
cover  the  first  mortgage. 

In  my  opinion,  the  defendant  is  not  relieved  from  liability 
by  the  plaintiff's  neglect  or  refusal  to  sell  the  mortgaged 
property.  The  plaintiff,  having  paid  the  debt  to  McLaren, 
the  creditor,  stood  in  McLaren's  place  as  a  creditor  of  the 
defendant :  Me  Parker,  [1894]  3  Ch.  400. 

The  depreciation  in  the  value  of  the  security  held  for 
the  debt  was  not  due  to  any  act  of  the  plaintiff,  and  he 
was  under  no  obligation,  by  contract  or  otherwise,  to  the 
defendant  to  take  proceedings  to  realize  it  at  any  partic- 
ular time.  The  defendant  was  entitled  to  the  benefit  of 
the  security  upon  payment  to  the  plaintiff  and  Loucks  of 
the  amount  of  their  advances,  and  might  have  obtained  it 
at  any  time  by  paying  them  ;  or,  without  making  such  pay- 
ment, he  mightfprobably  have  instituted  proceedings  to 
have  the  security  realized.  I  have,  however,  been  unable 
to  find  any  authority  for  the  contention  that  a  creditor, 
holding  a  mortgage  as  collateral  security  for  his  debt,  is 
bound  to  take  steps,  even  at  the  request  of  his  debtor,  to 
sell  the  mortgaged  premises  upon  pain  of  being  required 
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to  credit  upon  his  claim  the  amount  which  might  have  been   Judgment. 

realized  from  them.     There  will,  therefore,  be  judgment  for    street,  J. 

$366.66*  with  interest  from  September,  1891,  and  full  costs 

of  the  action. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Re  Magann  and  Bonner. 

Landlord  and  Tenant— Overhauling  Tenant*  Act  R.  S.  O.  ch.  144—Suffic  i- 
ency  of  Notice— Jurisdiction  of  County  Court  Judge. 

The  questions  whether  a  three  months'  notice  to  determine  a  tenancy 
required  hy  a  lease  should  be  lunar  or  calendar  months,  and  whether  a 
notice  given  by  the  lessor  after  conveyance  of  the  reversion  is  sufficient, 
should  not,  when  there  is  any  doubt  in  the  matter,  be  decided  by  a 
county  court  Judge  on  an  application  under  the  Overholding  Tenants 
Act  and  amendments. 

This  was  an  appeal  from  a  junior  Judge  of  the  county  Statement, 
of  York  in  a  matter  under  the  Overholding  Tenants  Act, 
R.  S.  O.  ch.  144,  and  amending  Acts  58  Vict.  ch.  13,  sec. 
23  (O.),  and  59  Vict.  ch.  42,  sec.  4  (0.). 

The  lease  under  which  the  tenant  held  contained  the 
following  clause :  * 

"  And  in  the  event  of  a  bond  fide  sale  being  made  of  the 
property  of  the  lessor  of  which  the  premises  hereby  demised  . 
forms  a  part,  the  lessor  may  terminate   this  lease  at  any 
time  after  the  1st  day  of  October,    1895,   by  giving  the 
lessee  three  months  notice  in  writing." 

A  sale  had  been  made  and  a  notice,  by  the  lessor  after 
she  had  conveyed  away  the  property,  dated  the  2nd  day 
of  April  terminating  the  lease  on  the  1st  day  of  July  was 

*  This  amount  was  arrived  at  upon  the  following  calculation  : 

Plaintiff  paid    $900 

Loucks  assumed 700 


$1600 
Each  surety's  share  was  one-third  of  this,  or  $533.34.     Defendant  owes 
plaintiff  the  difference  between  $900  and  $533.34,  or  $366.66. 
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Statement,    sent  by  registered  letter  to  the  tenant,  which  he  contended 
was  insufficient. 

On  an  application  before  the  county  Judge,  it  was  held 
that  the  notice  was  sufficient  in  the  following  judgment: 

"  It  is  clear  that  a  month  means  lunar  month,  unless 
otherwise  expressed  by  statute  or  agreement  of  the  parties,, 
or  unless  a  contrary  intention  can  clearly  be  gathered  from 
the  contract. 

In  this  case  I  cannot  gather  from  the  lease  that  the  par- 
ties intended  calendar  months,  and,  therefore,  the  three 
months  referred  to  in  the  lease  means  lunar  months,  and 
having  been  admittedly  received  by  the  tenant  on*  the  4th 
April,  1896,  for  the  1st  July,  1896,  the  notice  is  in  this 
respect  valid  and  binding  as  against  the  tenant. 

The  proviso  expressly  says  that  this  notice  should  be 
given  by  the  lessor,  and  this  was  done. 

The  amendments  to  the  Overholding  Tenants  Act  hereby 
give  me  power  to  hear  this  application. 

The  usual  order  for  possession  must  therefore  go  with 
costs." 

From  this  judgment  the  tenant  appealed  to  a  Divisional 
Court,  and  the  appeal  was  argued  on  September  loth, 
1896,  before  Meredith,  C.  J.,  and  Rose,  J. 

John  McGregor,  for  the  tenant.  The  word  "  months," 
in  the  clause  in  question,  was  intended  to  be  calendar 
months.  The  same  word  appears  in  other  parts  of  the 
lease,  and  all  the  parties  both  the  former  as  well  as  the 
present  owner  and  the  tenant  acted  on  calendar  months 
in  the  payment  of  rent,  etc.  The  overholding  was  under 
a  bond  fide  belief  of  right.  At  the  time  the  notice  was 
given  by  the  former  owner  the  reversion  had  passed, 
and  she  had  no  power  to  give  the  notice :  see  Stevens 
v.  Copp,  L.  R.  4  Ex.,  p.  20.  The  statute  provides  that 
notice  should  be  given  by  the  landlord :  section  3. 
[Meredith,  C.  J.,  she  was  the  original  lessor,  but  surely 


Digiti 


zed  by  G00gk 


XXVIir.]  RE  MAOANN  AND  BONNER.  3 

no  such  question  should  be  tried  by  a  county  Judge  in  Argument. 
Chambers.]  McGregor — The  county  Judge  should  not  try 
the  matter  at  all  if  there  is  a  bond  fide  question  of  right 
in  dispute :  Price  v.  Guinane,  16  O.  R.,  at  p.  267.  In 
Gilbert  v.  Doyle,  24  C.  P.  60,  the  tenant  had  shewn  no 
ground  for  possession  as  against  the  landlord :  per  Galt, 
J.,  at  p.  73,  and  the  county  Judge  had,  therefore,  power 
under  the  statute  to  order  possession.  Hagarty,  C.  J.,  at 
p.  73,  dissented,  and  held  there  was  some  question  to  be  tried 
and  the  county  Judge  had  no  power.  See  also  Bartlett  v. 
Thompson,  16  O.  R.  716  ;  Be  Reeve,  4  P.  R.,  at  p.  28 :  per 
Richards,  C.  J.  , 

Worrell,  Q.  C,  for  the  landlord.  The  "  months  "  in  this 
contract  must  be  construed  as  "  lunar  "  months.  The  con- 
duct of  the  parties  subsequent  to  making  the  contract 
cannot  be  considered  in  interpreting  its  meaning.  Nowhere 
in  the  lease  does  it  appear  that  the  parties  meant 
"calendar"  months,  except  in  the  repair  clause.  The 
reddendum  clause  does  not  make  yearly  rent  payable 
monthly,  if  it  did,  then  it  might  be  argued  calendar 
months  were  intended,  but  here  the  provision  is  monthly 
only.  Even  if  the  former  owner  could  not  give  the 
notice  as  owner  she  could  as  agent  for  the  present  owner. 
The  evidence  before  the  county  Judge  shews  that  it  was 
such  a  plain  case  as  the  amendments  to  the  statute  meant 
the  County  Court  Judge  to  determine.  I  refer  to  Wood- 
fall,  15th  ed.,  pp.  356,  372,  378;  Rogers  v.  The  Bock  Co. 
Kingston-upon-Hull,  34  L.  J.  Chy.  N.  S.  165 ;  Nudell  v. 
Williams,  15  C.  P.  348 ;  Barlow  v.  Teal,  15  Q  B.  D.  501; 
The  Manufacturers  Life  Ins.  Co.  v.  Gordon,  20  A.  R.,  at 
p.  331 ;  Miller  v.  Levi,  44  N.  Y.  R.  489  ;  Matthews  v.  Lloyd, 
36  U.  C.  R.  381 ;  Jones  v.  Phipps,  L.  R.  3  Q.  B.  567. 

McGregor,  in  reply.  A  different  rule  prevails  in  Eng- 
land where  the  tenancies  run  from  certain  Feast  days :  see 
Sheets  v.  Selden  Lessee,  2  Wallace  177  ;  The  People  v.  T\ve 
Mayor  of  New  York,  10  Wend.  395;  per  Nelson,  J.,  at 
p.  398  ;  The  Queen  v.  The  Inhabitants  of  Chawton,  1  Q.  B. 
247  ;  Lang  v.  Gale,  1  M.  &  S.  111. 
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Judgment.  p^  Curiam.  A  determination  of  the  rights  of  the 
Per  Curiam,  parties  involves  a  somewhat  difficult  question  of  law,  and 
it  cannot  be  said  that  "  it  appears  to  the  Judge  that  the 
case  is  clearly  one  coming  under  the  true  intent  and 
meaning  of  section  2,  *  *  and  that  the  tenant  holds 
wrongfully  against  the  right  of  the  landlord." 

That  it  should  so  appear  is  required  by  section  5  in  order 
to  give  jurisdiction  to  make  the  order. 

The  appeal  must,  therefore,  be  allowed,  but  as  the  case 
should  have  come  before  us  by  certiorari,  the  writ  may 
now  issue,  but  the  appellant  should  get  the  costs  only  of 
a  contested  application  for  the  writ.         , 

G.  A.  B. 


[DIVISIONAL  COURT.] 

Re  the  Brantford  Electric  and  Power  Company 

and 
Draper. 

Landlord  and  Tenant— " Buildings  and  Erections" — Payment  for— Fix- 
tures and  Machinery. 

A  covenant  in  a  lease  to  pay  for  "  buildings  and  erections "  on  the 
demised  premises,  covers  and  includes  fixtures  and  machinery  which 
would  have  been  fixtures  but  for  58  Vict.  ch.  26,  sec.  2,  sub-sec.  (c)  (O.). 

Judgment  of  Falconbridqe,  J.,  affirmed. 

statement.       This  was  an  appeal  from  a   judgment  of   Falcon  - 

BRIDGE,  J. 

The  Grand  River  Navigation  Company  had,  by  lease 
dated  the  1st  day  of  July,  1852,  leased,  with  rights  of 
renewal  from  time  to  time,  certain  premises  and  water 
power  to  drive  wood-working  machinery  to  one  James 
A.  Perkins,  and  the  Brantford  Electric  and  Power  Com- 
pany had,  by  various  mesne  assignments,  become  entitled  to 
all  the  rights  of  the  lessors ;  and  one  Thomas  Draper  had, 
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by  various  mesne  assignments,  become  entitled  to  all  the  Statement, 
rights  of  the  lessee. 

During  the  currency  of  the.  lease,  or  a  renewal  thereof, 
the  corporation  of  the  city  of  Brantford,  who  were  then 
the  owners  of  the  demised  premises  and  privileges  by 
-deed  permitted  the  use  of  the  water  power  for  grist  mill 
purposes. 

In  the  lease  was  a  provision,  that  if  before  the  expiration 
of  any  of  the  terms,  the  lessors  should  demand  a  higher 
rent  than  the  lessee  was  willing  to  pay,  they  should,  at  the 
expiration  of  the  then  existing  term,  pay  the  value  of  the 
buildings  and  erections  then  on  the  demised  premises, 
to  be  ascertained  by  arbitration. 

In  an  arbitration  under  this  clause  the  arbitrators,  while 
allowing  for  a  frame  structure  used  as  a  grist  mill  with 
the  flume,  water  wheel,  spur  wheel,  pinion  and  pinion 
shaft,  hurst  frame,  partition,  conductor  and  hopper  bins, 
and  other  things  of  a  similar  nature,  declined  to  value 
^ind  allow  certain  fixtures  and  machinery  which  would 
have  been  fixtures,  but  for  the  right  of  the  tenant  to 
remove  them  under  the  provisions  of  58  Vict.  ch.  26,  sec. 
2,  sub-sec.  c.  (0.).* 

From  this  award  the  lessee  appealed,  and  the  appeal  was 
-argued  on  February  12th,  1896,  before  Falconbkidge,  J. 

James  Harley,  and  E.  Siveet,  for  the  appeal. 
Wilkes,  Q.  C,  and  A.  E.  Watts,  contra. 

The  learned  Judge  reserved  his  decision,  and  subse- 
quently delivered  the  following  judgment: 

*  (c)  By  changing  the  numbers  of  the  present  covenants,  numbered  9 
and  10  in  columns  of  1  and  2  of  schedule  B.  to  the  the  said  Act,  to  num- 
bers 11  and  12  respectively  ;  and  by  inserting  in  column  1  of  the  said 
schedule,  immediately  after  number  8  therein,  a  proviso  to  be  numbered 
9  as  follows  : — 

"(9)  Provided,  that  the  lessee  may  remove  his  fixtures." 

And  by  inserting  in  column  2  of  the  said  schedule  opposite  thereto  a 
proviso  to  be  numbered  9  as  follows  :— 

"  (9)  Provided  always  and  it  is  hereby  expressly  agreed  that  the  lessee 
6 — VOL.  XXVIltt.  O.R. 
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Judgment        May  22nd,  1896.     Falconbridge,  J.,  [after  disposing  of 
Falconbridge,  certain  objections  to  the  award  not  necessary  to  be  con- 
J-  sidered] : — 

Grounds  five  and  six  are  the  only  substantial  ones,, 
namely,  a$  to  the  construction  to  be  placed  on  the  words 
"  buildings  and  erections/'  "  Erection  "  is  a  raising  up  or 
fixing  something  in  an  upright  position,  e.g.,  a  building,  a 
column  or  a  flagstaff. 

Then  its  secondary  meaning  is  that  which  is  erected, 
especially  (but  not  solely),  a  building  or  structure  of  any 
kind. 

In  Bidder  v.  Trinidad  Petroleum  Co.,  17  W.  R.  153, 
it  was  held  that  "  erections  "  was  a  wider  term  than  build- 
ings, and  might  include  trade  fixtures. 

In  Regina  v.  *\Y hittingham ,  9  C.  &  P.  234,  a  scaffold 
erected  above  the  bottom  of  a  mine  was  held  to  be  an 
"erection"  under  7  &  8  Geo.  4th,  c.  30,  sec.  7,  Patteson, 
J.,  saying,  at  p.  735,  that  "'erection*  is  clearly  meant  to 
denote  something  different  from  a  *  building/" 

And  under  the  same  statute,  a  wooden  trough,  or  trunk, 
by  which  water  was  conveyed  from  a  spring  to  a  pool  at  a 
distance  from  a  mine  for  the  purpose  of  washing  ore,  was 
held  by  the  Queen's  Bench  to  be  an  "  erection  "  used  in 
conducting  the  business  of  the  mine :  Harwell  v.  The 
Hundred  of  Winterstoke,  14  Q.  B.  704. 

The  putting  up  of  wooden  hoardings  for  advertising 
purposes  was  held  to  be  a  breach  of  a  covenant  "  not  to 
erect  or  make  any  other  building  or  erection  "  :  Pocock  v. 
Oilham,  1  Cab.  &  El.  104.  See  also  Oppenshaiv  v.  Evans, 
50  L.  T.  N.  S.  156 ;  Mitchell  v.  TJie  City  of  London  Fire 
Ins.  Co.,  12  O.  R.  70G,  15  A.  R.  262 ;  Carr  v.  The  Fire 

may  at,  or  prior  to  the  expiration  of  the  term  hereby  granted,  take, 
remove  and  carry  away  from  the  premises  hereby  demised,  all  fixtures 
fittings,  plant,  machinery,  utensils,  shelving,  counters,  safes  or  other 
articles  upon  the  said  premises  in  the  nature  of  trade  or  tenants'  fixtures 
or  other  articles  belonging  to  or  brought  upon  the  said  premises  by  the 
said  lessee,  but  the  lessee  shall  in  such  removal  do  no  damage  to  the  said 
premises,  or  shall  make  good  any  damage  which  he  may  occasion  thereto. ** 
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Assurance  Association,  14  O.  R.  487 ;  Adamson  v.  Rogers,  Judgment. 
22  A.  R.  415.  Falconbridge, 

It  is  sworn  that  the  machinery,  or  parts  thereof,  which  J- 
two  arbitrators  have  refused  to  value,  cannot  be  removed 
without  tearing  frames  to  pieces,  and  that  the  effect  of 
removing  them  would  be  to  render  what  would  be  taken 
away  by  the  proprietor  and  what  he  would  leave  behind 
both  comparatively  valueless.  The  company,  in  the  exer- 
cise of  their  strict  rights,  but  perhaps  somewhat  arbi- 
trarily, demanded  a  largely  increased  rental,  and  I  think 
on  every  principle  of  construction  the  provisions  of  the 
lease  which  I  am  considering  ought  to  be  taken  most 
strongly  against  them. 

The  last  clause  of  the  lease,  providing  for  the  super- 
vision by  the  company's  engineer  of  the  "  construction  or 
erection  of  all  machinery,  water  course*  floonis  (sic.)  and 
erections  "  lends  colour  to  Draper's  contention. 

I  agree  with  that  contention,  and  I  refer  the  award  back 
to  the  arbitrators  to  re- value  in  accordance  therewith. 

There  is  no  complaint  about  the  value  as  far  as  they 
have  gone,  so  that  ground  need  not  be  gone  over  again. 

The  company  will  pay  Draper's  costs  of  this  motion 
forthwith  after  taxation. 

From  this  judgment  the  Brantford  Electric  and  Power 
Company  appealed  to  a  Divisional  Court,  and  the  appeal 
was  argued  on  September  14th,  1896,  before  Meredith, 
C.  J.,  and  Rose,  J. 

Wilkes,  Q.  C,  and  A.  E.  Watts,  for  the  appeal.  The  land- 
lord was  not  bound,  under  the  terms  of  the  lease,  to  pay  for 
the  tenant's  fixtures.      The  tenant  should  take  them  away. 

*The  clause  was  as  follows  : — 

"  And  that  in  the  construction  or  erection  of  all  machinery,  water 
course  flooms  {sic.)  forebays  and  erections  in,  upon  or  through  the  said 
demised  premises  and  appurtenances,  or  any  part  thereof,  the  said  lessee, 
his  executors,  administrators  or  assigns  shall  and  will,  in  all  cases,  fol- 
low and  obey  the  instructions  and  directions  of  the  engineer  of  the  com- 
pany for  the  time  being  in  relation  to  the  same. " 
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Argument.  They  were  not  included  under  the  words  "  buildings  and 
erections  " :  Adanxson  v.  Rogers,  22  A.  R.  415  ;  26  S.  C.  R. 
159.  The  lease  shews  that  only  sufficient  water  power  was 
leased  to  run  certain  machinery  in  a  wood-working  mill 
which  could  easily  have  been  removed,  and  even  if  the 
lessors  assented  to  a  change  from  a  saw  mill  to  a  grist  mill, 
that  did  not  enlarge  the  covenant  to  pay  for  "  erections  and 
buildings."  Those  words  must  be  construed  as  under  the 
circumstances  existing  at  the  time  the  lease  was  granted. 
"  Building"  and  "  Erection  "  mean  the  same  thing :  Stroud's 
Die.  I  refer  to  Barwell  v.  The  Hundred  of  Winterstoke, 
14  Q.  B.  704,  and  other  cases  referred  to  in  the  judgment 
of  Mr.  Justice  Falconbridge. 

James  Harley,  and  E.  Sweet,  contra,  were  not  called  on. 

Meredith,  C.J.,  (at  the  close  of  the  argument) : — 

I  think  that  it  was  the  intention  of  the  parties  to  the 
original  lease,  that  if  the  lessor  or  those  entitled  under  him 
demanded  a  rent  so  high  that  the  lessee,  or  those  claiming 
under  him,  were  unable  or  unwilling  to  pay  it,  the  lessor 
should  pay  for  all  the  buildings  and  erections,  and  that 
these  words  cover  and  include  all  machinery,  etc.,  which 
would  have  been  fixtures  under  the  old  law,  and  could  not 
have  been  removed  by  the  tenant  except  for  the  provisions 
of  58  Vict.  ch.  26,  sec.  2,  sub-sec.  (c.)  (O.),  and  that  the  award 
should  ba  sent  back  to  the  arbitrators  with  this  direction. 

Rose,  J. — I  agree  in  that  entirely. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Wolfe  v.  McGuire. 

Landlord  and  Tenant — Receipt  for  Kent — Lease  or  Agreement — Implied 
Covenant— Fire. 

An  informal  document  which  acknowledges  the  receipt  of  rent  of  premises 
for  a  future  definite  term,  and  under  which  possession  is  taken  by  the 
person  paying  the  rent,  is  a  contract  of  letting  and  hiring  and  not 
merely  an  agreement  for  a  lease. 

In  the  absence,  in  a  lease,  of  an  express  covenant  to  repair  by  the 
lessee,  he  is  not  liable  for  permissive  waste,  and  an  accidental  fire, 
by  which  the  leased  premises  are  burnt,  is  permissive  not  voluntary 
waste. 

Judgment  of  Falconbeidge,  J.,  at  the  trial,  affirmed. 

This  was  an  appeal  from  the  judgment  of  Falcon-  statement* 

BRIDGE,  J. 

The  action  was  for  damages  for  the  loss  by  fire  of  a 
stable  which  had  been  leased  for  a  month  by  the  plaintiff 
to  the  defendant ;  but  no  lease  other  than  the  document 
hereafter  mentioned,  had  been  executed.  The  rent  had  been 
paid,  and  the  defendant  was  in  possession  when  the  fire 
occurred.  When  the  rent  was  paid  the  following  receipt 
was  given  by  the  plaintiff: 

"  October  20th,  1894. 

"  Received  from  A.  G.  McGuire  the  sum  of  $9.00,  in  full 
payment  for  rent  of  stable  from  the  25th  of  October,  18y4, 
to  November  25th,  1894." 

The  action  was  tried  at  Ottawa  on  January  17th,  1896, 
without  a  jury. 

It  was  attempted  to  be  proved  that  the  defendant  had 
agreed  to  deliver  up  possession  of  the  leased  premises  and 
buildings  in  as  good  condition  as  they  were  at  the  com- 
mencement of  the  tenancy,  but  the  evidence  on  this  point 
was  conflicting,  and  it  was  also  contended  by  the  plaintiff 
that  in  the  absence  of  agreement  the  usual  covenants  (in- 
cluding the  covenant  to  repair)  must  be  implied. 
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Statement.  The  trial  Judge  dismissed  the  action  saying,  "I  find  there 
was  no  such  special  agreement  as  set  up  by  the  plaintiff, 
and  the  law  appears  to  be  clear  that  without  such  special 
agreement  upon  the  destruction  of  the  premises  there  is 
no  obligation  on  either  party.  I  therefore  think  upon  this 
branch  of  the  case  the  plaintiff  fails,  and  so  far  as  that  is 
concerned  the  action  must  be  dismissed  with  costs." 

From  this  judgment  the  plaintiff  appealed  to  a  Divisional 
Court,  and  the  appeal  was  argued  on  April  28th,  1896, 
before  Meredith,  C.  J.,  and  Rose  and  MacMahon,  JJ. 

McCarthy,  Q.  C,  for  the  appeal.  On  a  letting  without 
more  there  is  an  implied  covenant  to  repair.  A.  agreeing 
to  rent,  and  B.  agreeing  to  pay  rent,  can  hardly  be  said  to 
be  the  whole  contract.  The  receipt  here  shews  a  demise 
at  a  future  date,  and  is  an  agreement.  What  are  usual 
covenants  is  discussed  in  Davidson's  Precedents,  3  ed.,  vol. 
5,  pt.  2,  p.  51-52.  The  question  what  are  usual  covenants 
is  one  of  fact  when  usual  covenants  are  stipulated  for 
but  one  of  law  where  the  agreement  contains  no  such  stipu- 
lation :  Woodfall's  Law  of  Landlord  and  Tenant,  15th  ed., 
p.  129.  See  also  Kendall  v.  Hill,  6  Jur.  N.  S.  968.  A 
covenant  to  repair  is  a  usual  covenant :  Woodfall,  p.  129; 
a  covenant  "  not  to  assign  "  is  not :  Hampshire  v.  Wickens, 
7  Ch.  D.  555.  If  there  is  a  covenant  to  repair  the  tenant 
must  rebuild :  Woodfall,  ch.  16.  An  exception  against 
fire  is  not  a  usual  exception :  Sharp  v.  MUligan,  23  Beav. 
419. 

Wallace  Nesbitt,  contra.  The  whole  bargain  and  con- 
tract is  in  the  receipt  here,  and  there  is  no  implied  cove- 
nant at  all.  No  covenant  to  rebuild  is  implied  by  law.  I 
refer  to  Clarke's  Landlord  and  Tenant,  637 ;  Woodfall,  15th 
ed.,  186,  632  ;  Foa's  Law  of  Landlord  and  Tenant,  2nd  ed., 
pp.  122,  123;  United  States  v.  Bostwick,  9*  (J.  S.  R.  53; 
Smith  v.  Kerr,  108  N.  Y.  R.,  at  p.  34. 

McCarthy,  Q.  C,  in  reply  cited  Walsh  v.  Lonsdale,  21 
Ch.  D.  9. 
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September  15,  1896.     MacMahon,  J. :—  Judgment. 

MacMahon, 
Action  brought  to  recover  damages  for  the  destruction         J* 
by  fire  on  the  13th  of  November,  1894,  of  a  stable  alleged 
to  be  worth  $900,  rented  by  the  plaintiff  to  the  defendant 
for  one  month  from  the  25th  of  October  to  the  25th  of 
November,  1894. 

The  contract  between  the  parties  is  in  the  form  of  a 
receipt  signed  by  the  plaintiff,  and  is  as  follows :  "  October 
20th,  1894.  Received  from  A.  G.  McGuire  the  sum  of 
$9.00,  in  full  payment  for  rent  of  stable  from  the  25th  of 
October,  1894,  to  November  25th,  1894." 

The  plaintiff  by  her  statement  of  claim  set  up,  and  at 
the  trial  endeavoured  to  prove,  that  it  was  a  term  of  the 
agreement  between  herself  and  the  defendant  that  the 
defendant  would  at  the  expiration  of  one  month  from  the 
25  th  of  October,  deliver  up  possession  of  the  property 
leased,  with  the  buildings  thereon,  in  the  same,  or  as  good 
condition  as  they  were  at  the  commencement  of  her  tenancy 
under  the  lease. 

The  view  entertained  by  the  learned  trial  Judge  was  that 
there  was  no  such  special  agreement  as  that  set  up  by  the 
plaintiff,  and  he  dismissed  the  action  with  costs.  He,  how- 
ever, assessed  the  damages  contingently  at  $200. 

Although  the  ground  is  taken  in  the  notice  of  motion,  it 
was  not  suggested  during  the  argument,  that  the  finding 
of  fact  could  be  interfered  with.  The  only  ground 
argued  was  the  one  setting  up  that  even  if  there  was  no 
express  contract  to  repair,  where  there  is  a  lease  simply 
for  a  term  certain,  which  is  silent  as  to  covenants,  there 
the  usual  covenants  must  be  considered  as  embodied  in  the 
contract,  including  the  covenant  to  repair. 

The  judgment  of  the  trial  Judge  having  negatived  the 
special  agreement  set  up  by  the  plaintiff,  we  are  only 
called  upon  to  consider  the  effect  of  the  document  or  con- 
tract put  in  at  the  trial.  And,  first,  did  it  constitute  a 
present  demise  ?  That  eminent  jurist,  Judge  Story,  in 
Jenkins  v.  Eldredge,  3  Sbory,  at  p.  330,  says :  "  One  test, 
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Judgment    whether  it  is  a  present  demise  or  not,  is  founded  upon  thifr 
MacMahon,  consideration,  whether  a  future  formal  lease  is  contem- 
J#  plated  by  the  parties."     And  in  dealing  with  the  question 

whether  a  particular  document  is  a  lease  or  an  agreement 
for  a  lease,  Foa's  Law  of  Landlord  and  Tenant  says 
(p.  63)  :  "  The  most  general  rule  applicable  in  deciding  the 
question  is,  that  the  intention  of  the  parties,  as  declared 
by  the  words  of  the  instrument,  must  govern  the  construc- 
tion (Poole  v.  Bentley,  12  East.  168),  and  where  there  is 
an  instrument,  *  *  by  which  it  appears  that  one  party- 
is  to  give  possession  and  the  other  to  take  it,  that  is  a 
lease,  unless  it  can  be  collected  from  the  instrument  itself 
(i.e.,  without  reference  to  extrinsic  circumstances  or  sub- 
sequent acts  of  the  parties),  that  it  is  an  agreement  only 
for  a  lease  to  be  afterwards  made."  See,  also,  Jenks  v. 
Edwards,  11  Ex.  774. 

In  the  case  before  us  the  document  acknowledges  the 
receipt  of  the  rent ;  states  the  term  for  which  the  rent  was 
payable,  and  the  defendant  entered  into  possession  under 
the  contract,  shewing  that  no  further  act  or  demise  was 
contemplated  between  the  parties. 

If  that  was  the  completed  contract  and  possession  taken 
by  the  defendant  under  it,  what  implied  stipulation  on 
the  part  of  the  lessee  is  carried  with  it  ?  In  Woodfall's 
Law  of  Landlord  and  Tenant,  loth  ed.,  632,  it  is  said  the 
implied  obligation  in  such  a  case  is  to  use  the  demised 
premises  in  a  tenant-like  manner.  The  full  text  is :  "  The 
contract  of  tenancy  usually  contains  some  express  stipula- 
tion for  repair  by  the  tenant,  but  if  it  contain  no  such 
stipulation,  or  only  contain  a  stipulation  for  rent,  and 
whether  it  be  by  deed,  writing  without  deed,  or  by  parol 
only,  a  stipulation  is  implied  by  law — in  the  absence  of 
any  express  stipulation,  but  not  otherwise — that  the  tenant 
will  use  the  demised  premises  in  a  tenant-like  manner. 

"  *  *  A  tenant  at  will  is  clearly  not  liable  for  per- 
missive waste,  nor  is  a  tenant  from  year  to  year/' 

In  the  case  of  United  States  v.  Bostwick,  94?  U.  S.  R.  53, 
no  formal  lease  of  the   property  was  executed ;  but  the 
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Court  held  that  the  correspondence  under  which  the  United   Judgment. 
States  entered  into  occupation  constituted  a  contract  of  MacMahon, 
letting  for  one  year  with  a  privilege  of  three  at  $500  per         J- 
month. 

In  that  case  it  was  held  that  unless  excluded  by  the 
operation  of  some  express  covenant  or  agreement  there 
results  from  the  relation  of  landlord  and  tenant  an  implied 
obligation  on  the  part  of  the  latter  not  to  commit  waste, 
nor,  by  his  failure  to  exercise  reasonable  care,  permit  it  to 
be  committed.  And  that  in  the  absence  of  an  express 
covenant  to  repair,  a  tenant  is  not  answerable  for  accidental 
damages,  nor  is  he  bound  to  rebuild,  if  buildings  are  acci- 
dentally destroyed  by  fire  or  otherwise. 

Chief  Justice  Waite  in  delivering  the  judgment  of  the 
Supreme  Court  said,  at  p.  68 :  "  As  to  the  destruction  of 
part  of  the  buildings  by  fire.  There  was,  as  has  been  seen, 
no  express  agreement  to  repair  in  the  lease.  The  implied 
obligation  is  not  to  repair  generally,  but  to  so  use  the 
property  as  to  make  repairs  unnecessary,  as  far  as  possible. 
It  is  in  effect  a  covenant  against  voluntary  waste,  and 
nothing  more.  It  has  never  been  so  construed  as  to  make 
a  tenant  answerable  for  accidental  damages,  or  to  bind  him 
to  rebuild,  if  the  buildings  were  burned  down  or  otherwise 
destroyed  by  accident." 

So  the  effect  of  that  decision  is,  that  where  there  is  no 
express  covenant  on  the  part  of  the  lessee  to  repair  he  is 
not  liable  for  permissive  waste ;  and  that  an  accidental  fire, 
without  negligence,  is  permissive,  not  voluntary  waste. 

The  law  as  to  implied  covenants  on  the  part  of  the 
lessee  is  laid  down  in  Foa's  Law  of  Landlord  and  Tenant, 
pp.  121-2,  in  almost  the  same  terms  as  by  Chief  Justice 
Waite  in  the  Bostwick  Case.  The  author  says,  at  p.  122  : 
"  A  covenant  or  agreement  is  implied  on  the  part  of  the 
lessee  to  use  the  premises  in  a  tenant-like  manner.  This 
obligation  falls  under  two  heads,  which  it  is  convenient  to 
treat  of  separately  : — (1)  Where  the  demised  premises 
consist  of  houses  or  buildings,  where  the  obligation  resolves 
itself  into  one  to  do  repairs  of  a  certain  kind. 
7 — VOL.  XXVIII.  O.K. 
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Judgment.        (2)     *     *     (1)  The  amount  or  character  of  the  repairs 
MacMahon,  necessary  to  fulfil  this  implied  obligation,  in  the  case  of 
J*  leases  or  agreements  for  a  term  of  years,  has  apparently  never 

been  defined  with  precision.  This  for  the  obvious  reason 
that  such  instruments  almost  invariably  contain  an  express 
covenant —  which  displaces  the  implied  one — by  the  tenant 
to  the  same  effect.  *  *  It  may  be  mentioned  here, 
however,  that  a  tenant  for  years,  whether  under  a  cove- 
nant to  repair  or  not,  will  be  liable  for  permissive  waste ; 
but  he  is  not  liable,  in  the  absence  of  an  express  agreement 
to  the  contrary,  or  of  an  undertaking  to  repair,  for  dama- 
ges by  accidental  fire,  i.e.,  arising  neither  by  design  nor  by 
negligence,  to  the  demised  premises." 

Could  the  document  produced  by  any  possibility  have 
been  regarded  as  an  agreement  for  a  lease,  and  it  was  con- 
templated between  the  parties  that  a  formal  lease  should 
have  been  executed,  we  then  would  require  to  consider  the 
question  much  discussed  at  bar,  as  to  what  would  be  the 
"  usual  covenants  "  required  to  be  given  by  a  lessee  on  a 
simple  demise  of  one  month's  duration.  As,  however,  the 
document  executed  by  the  lessor  must  be  regarded  as  the 
contract  between  the  parties,  we  are  not  called  upon  to 
consider  that  question. 

The  motion,  I  think,  should  be  dismissed  with  costs. 

Meredith,  C.  J. : — 

I  concur. 

Rose,  J. : — 

I  agree.  Reference  may  be  had  to  Lewis  Bowles's  Case, 
Tudor's,  L.  C.,on  Real  Property  and  Con veyancing,  3rd  ed., 
pp.  107-110,  as  to  waste  voluntary  and  permissive. 

G.  A.  B. 
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The  Bank  of  Toronto  v.  Hamilton. 

Mistake— Over-credit  by  Bank — Change  of  Position — Repayment —Notice. 

The  plaintiffs,  under  telegraphic  instructions  from  one  of  their  branches, 
telephoned  from  the  head  office  to  one  of  their  sub-agencies  to  credit 
the  defendant  with  $2,000.  The  sub-agency,  however,  by  some  mis- 
understanding, credited  him  with  $3,000,  which  he  drew  out.  The 
$2,000  had  been  paid  into  the  branch  bank  in  the  first  instance  by  way 
of  an  advance  on  the  shipping  bills  of  certain  cattle  bought  from  the 
defendant  for  about  $2,800,  but  of  this  the  plaintiffs  had  no  notice. 
The  defendant,  however,  refused  to  repay  the  difference  between  the 
$2,000  and  the  price  of  the  cattle,  on  the  ground  that  in  faith  of  the 
payment  to  him  he  had  allowed  them  to  be  shipped  abroad,  which  by 
nis  agreement  for  sale  was  not  to  be  done  till  payment  of  the  price  in 
full : — 

Held,  that  the  defendant  was  bound'to  repay  the  excess  over  the  $2,000. 

In  this  action  the  Bank  of  Toronto  sought  to  recover  Statement, 
•certain  moneys  from  the  defendant  under  circumstances 
alleged  in  their  statement  of  claim  as  follows : — That  on 
July  19th,  1895,  the  plaintiffs  received  at  their  office  in 
Montreal  from  W.  G.  Elliott  $2,000,  who  requested  them  to 
telegraph  it  to  Toronto  to  the  defendant's  credit,  with 
instructions  to  advise  the  plaintiffs'  branch  office  at  719 
King  street  west,  which  was  done,  but  by  error  in  trans- 
mitting the  message  the  amount  was  received  as  $3,000 
instead  of  $2,000  ;  that  subsequently  the'defendant  called 
at  the  said  branch  office  and  enquired  as  to  any  money 
having  been  received  to  his  credit,  and  was  then  by  mis- 
take informed  that  there  was  to  his  credit  the  sum  of 
$3,000,  and  he  thereupon  drew  a  cheque  for  the  $3,000 
and  received  the  amount;  that  shortly  afterwards  the 
plaintiffs  discovered  the  mistake  and  thereupon  notified 
the  defendant  thereof  and  demanded  the  return  of  the 
$1,000,  and  the  defendant  repaid  part  of  the  $1,000,  but 
refused  to  pay  the  balance/'which  the  plaintiffs  now  claimed. 

The  facts  as  proved  at  the  trial  are  sufficiently  men- 
tioned in  the  judgment,  and  on  them  the  defendant  relied 
in  his  defence,  and  pleaded  that  though  he  had  repaid 
part  of  the  $1,000  to  which  he  had  no  claim  as  against 
Halliday,  in  the  judgment  mentioned,  he  declined  to 
return  the  remainder,  because  he  was  in  no  way  a  party 
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Statement 


to  the  alleged  mistake,  and  had  in  consequence  of  the  pay- 
ment made  to  him  surrendered  all  claim  to  the  cattle,  aa 
the  purchase  money  for  which  the  sum  was  owed  to  him 
by  Halliday. 

The  action  was  tried  at  the  Toronto  non-jury  sittings 
before  Boyd,  C,  on  October  5th  and  7th,  1896. 

Moss,  Q.C.,  and  Garr&w,  Q.C.,  for  the  defendant,  who  were 
first  called  on,  cited  Moss  v.  The  Mersey  Dock  and  Hcrbour 
Board,  20  W.  R  700,  26  L.  T.  N.  S.  425 ;  Chambers 
v.  Miller,  13  C.  B.  N.  S.  125 ;  Pollard  v.  Bank  of  Eng- 
land, L.  R.  6  Q.  B.  623 ;  Cocks  v.  Masterman,  9  B.  &  C. 
902  ;  The  London  and  River  Plate  Bank  v.  Bank  of  Liver- 
pool, [1896]  1  Q.  B.  7  ;  Freeman  v.  Jeffries,  L.  R.  4  Ex. 
189. 

Wallace  Nesbitt  and  T  P.  Oalt,  for  the  plaintiffs,  cited 
Durrant  v.  The  Ecclesiastical  Commissioners,  6  Q.  B.  D. 
234  ;  Leeds  and  County  Bank  v.  Walker,  11  Q.  B.  D.  84. 

October  8th,  1896.     Boyd,  C.  :— 

The  advice  sent  by  the  bank  from  Montreal  to  Toronto 
was,  "  Credit  I.  Hamilton  §2,000,  per  Elliott ;  advise  King 
street."  The  King  street  agency  of  the  bank  was  advised, 
but  by  a  blunder  in  the  transmission  by  telephone  $3,000 
was  credited  in  the  King  street  agency,  and  this  was 
chequed  out  to  Hamilton  about  one  o'clock  on  Friday,  July 
19th,  1895.  The  bank  thus  by  mistake  and  in  the  hurry 
of  business  made  an  overpayment  of  $1,000  to  the  defen- 
dant. 

At  Montreal  this  was  the  transaction :  Halliday  came  to 
Elliott  with  a  shipping  bill  of  cattle  (which  he  had  bought 
from  Hamilton)  and  asked  an  advance  upon  that  security, 
and  Elliott  agreed  to  advance  $2,000,  and  this  being  ac- 
cepted, he  issued  a  cheque  for  $2,000,  payable  to  the  Bank 
of  Toronto  on  account  of  Hamilton.  This  being  paid  in 
about  11  a.m.  on  Friday,  was  wired  to  the  Toronto  office,. 
as  already  stated. 
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The  cattle  came  to  Montreal  early  on  Saturday  and  were  Judgment, 
shipped  at  7  a.m.  on  that  day.     The  bank,  after  using  all    Boyd,  G. 
-diligence,  were  only  able  to  notify  Hamilton  of  the  error 
and  overpayment  about  midnight  on  the  same  Saturday 
and  after  the  cattle  had  been  shipped. 

The  private  bargain  between  Hamilton  and  Halliday 
was  that  the  cattle  should  not  be  shipped  unless  $2,827 
were  paid  to  Hamilton.*  If  this  money  was  not  obtained 
and  paid  to  Hamilton  he  was  to  have  or  resume  possession 
of  the  cattle.  This  by-bargain,  however,  was  not  made 
known  to  Elliott  or  the  bank,  but  the  defendant  relies 
upon  this  as  a  reason  for  withholding  the  money  overpaid 
sufficiently  to  satisfy  his  full  claim  against  Halliday. 

These  are  the  salient  facts.  Hamilton  had  the  right  to 
be  paid  $2,827  by  Halliday.  Halliday  not  disclosing 
this  arranges  for  the  payment  of  $2,000  only  to  Hamilton 
— getting  that  advance  from  Elliott  in  exchange  for  the 
delivery  and  possession  of  the  cattle:  Elliott  pays  that 
amount  ($2,000)  into  the  bank  for  Hamilton,  and  the  bank 
by  the  error  of  its  officers  pays  out  $3,000  instead  of  $2,000 
to  the  defendant  Hamilton. 

Halliday  being  entrusted  by  Hamilton  with  the  shipping 
bill  of  the  cattle,  was  able  to  transfer  them  to  Elliott  in 
consideration  of  the  $2,000  advance,  and  the  money  instead 
of  being  paid  to  him  and  transmitted  to  Hamilton,  was 
paid  into  the  bank  by  Elliott  to  Hamilton's  credit.  Ham- 
ilton was  Halliday's  nominee  for  payment,  and  as  against 
the  bank  and  Elliott  has  no  higher  rights  than  Halliday. 
This  is  one  way  of  viewing  the  facts,  going  to  shew  that 
Hamilton's  right  to  retain  the  surplus  is  to  be  measured 


*  The  statement  of  defence  stated  that  after  the  agreement  of  sale,  the 
cattle  were  placed  on  the  cars  at  Wroxeter  for  shipment  to  Montreal, 
when  Halliday  alleging  himself  unable  to  pay  the  $2,827,  it  was  there- 
upon agreed  that  the  cattle  should  go  forward  to  Montreal,  that  the  de- 
fendant should  follow  them,  and  that  if  Halliday  did  not  transmit  the 
money  by  telegraph  to  Toronto  to  the  defendant,  the  defendant  having 
followed  the  cattle  to  Montreal  should  there  reclaim  and  resume  possession 
*of  them,  and  that  until  the  money  was  fully  paid  the  cattle  should  remain 
-the  property  of  the  defendant. — Rep, 
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Judgment,  by  Halliday 's  right  to  retain  had  he  received  the  money , 
Boyd,  C.     which  could  not  be  argued. 

In  another  respect  this  case  seems  to  fall  within  the  prin- 
ciple laid  down  by  Parke,  B.,  in  Kelly  v.  SolaH,  9  M.  &  W. 
54,  "  that  where  money  is  paid  to  another  under  the  influ- 
ence of  a  mistake  (that  is,  upon  the  supposition  that  a 
specific  fact  is  true)  which  would  entitle  the  other  to  the 
monej',  but  which  fact  is  untrue,  and  the  money  would  not 
have  been  paid  if  it  had  been  known  to  the  payer  that  the 
fact  was  untrue,  an  action  will  lie  to  recover  it  back,  and  it 
is  against  conscience  to  retain  it." 

The  specific  fact  which  induced  the  action  of  the  bank 
here  was  that  $3,000  had  been  placed  to  the  credit  of  the 
defendant  by  the  action  of  their  Montreal  branch,  only 
$2,000  in  fact  being  so  placed.  Though  the  defendant 
may  have  had  the  right  to  more  than  $2,000  as  against 
Halliday,  that  appears  to  give  no  equity  to  retain  the  pro- 
per money  of  the  Bank — which  to  the  extent  of  $1,000 
was  paid  over  to  the  defendant  without  consideration.  It 
may  be  fairly  said  that  there  was  a  common  mistake  in 
this  case,  for  the  plaintiffs  believed  that  the  direction  of 
their  agent  was  to  pay  $3,000  to  the  defendant  on  account 
of  Halliday,  and  the  defendant  believed  that  Halliday 
had  carried  out  the  private  arrangement  between  them,  by 
which  at  least  $2,827  was  to  be  obtained  in  respect  of  the 
cattle  before  they  were  to  be  shipped.  But  the  real  fact 
was  that  only  $2,000  was  asked  for  and  obtained  by 
Halliday. 

The  cases  cited  for  the  defendant  appear  plainly  distin- 
guishable. Moss  v.  Mersey  Docks  Board,  20  W.  R.  701, 
depends,  as  Cock  burn,  C.  J.,  said,  not  on  a  mistake  of  law 
or  fact,  but  on  the  statutory  powers  of  the  board,  and 
he  says  further,  if  there  was  a  mistake  it  was  not  made  by 
the  person  who  paid  the  money  but  by  another,  on  whose 
mistake  the  plaintiff  acted.  Chambers  v.  Miller,  13  C.  B. 
N.  S.  125,  was  simply  a  decision  as  to  the  property  in 
money  having  vested  upon  payment  of  a  cheque,  and  that 
though  there  was  a  mistake  in  paying,  the  money  could 
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not  be  retaken  by  violence.     The  mistake  there  was  one  Judgment, 
between  the  bank  and  its  customer,  to  which  the  holder  of     Boyd,  C. 
•  the  cheque  was  no  party. 

The  other  cases  were  on  collateral  points. 

I  therefore  adhere  to  the  provisional  judgment  given  at 
close  of  the  case  and  make  it  absolute  so  far  as  I  am  con- 
cerned. 

A.  H.  F.  L. 


Ellis  v.  The  Town  of  Toronto  Junction. 

Municipal  Corporations — Police  Magistrate — Salary— Reduction  of— 
JR.  S.  0.  ch.  72,  sees.  5,  28. 

In  1892  the  plaintiff  was  appointed  by  the  provincial  government  of  its 
own  motion  police  magistrate,  without  salary,  under  R.  S.  O.  ch.  72, 
sec.  5,  of  a  town  whose  population  exceeded  5,000.  The  plaintiff  then 
demanded  a  salary  of  $800  as  his  right  under  section  2  (o),  which  was 
for  a  time  conceded,  but,  in  1894,  reduced  to  $400,  and  by  resolution 
in  1896  withdrawn  altogether  by  the  council : — 

Held,  that  the  council  had  a  right  so  to  do  and  R.  S.  O.  ch.  72,  sec  28, 
did  not  apply. 

This  was  a  special  case  stated  for  the  opinion  of  the  Statement. 
Court  on  the  following  questions : 

(1)  Whether  the  plaintiff,  who  was  police  magistrate  of 
Toronto  Junction,  was  entitled  by  virtue  of  his  commission 
and  by  law  to  receive  a  salary  of  $800  per  annum,  apart 
from  any  acts  of  the  defendants,  or  to  receive  fees  only ; 
(2)  whether  the  acts  of  the  defendants  as  disclosed  in  the 
case  entitled  the  plaintiff  to  a  continuance  of  the  said  salary 
of  $800  without  any  power  in  the  defendants  to  free  them- 
selves from  liability  therefor ;  (3)  the  population  having 
fallen  below  5,000,  had  the  defendants  power  to  and  did 
they  lawfully  refuse  to  pay  any  further  salary  after  such 
fall  in  population  ;  (4)  assuming  the  plaintiff  entitled  to 
receive  $800  per  annum,  when  the  reduction  to  $400  here- 
inafter mentioned  was  made,  was  the  said  reduction  bind- 
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Statement.    ing  j  (5j  was  the  plain  tiff  entitled  to  recover,  and  if  so  how 
much. 

It  appeared  from  the  case  that  on  August  11th,  1890, , 
the  council  passed  a  resolution  that  the  Ontario  Govern- 
ment be  requested  to  appoint  a  police  magistrate  for  the 
town,  the  appointment  to  date  from  January  1st,  1891,  and 
the  plaintiff  was  appointed  on  June  21st,  1892,  under 
commission  of  the  Lieutenant-Governor,  expressed  to  be 
without  salary.  On  August  5th,  1892,  he  wrote  to  the 
council  stating  that  he  presumed  that  the  population  of 
the  town  then  exceeding  5,000  he  was  entitled  to  a  salary 
of  $800  as  the  salary  fixed  by  statute,  and  asking  that  an 
appropriation  be  made  in  the  estimates  providing  therefor. 
On  August  Sth,  1892,  the  council  adopted  the  report  of  the 
committee  on  finance  recommending  compliance  with  the 
plaintiff's  communication  of  August  5th.  On  January 
22nd,  1894,  however,  the  council  resolved  that  the  clerk 
write  to  the  plaintiff  that  it  was  the  opinion  of  the  ratepay- 
ers that  a  police  magistrate  was  not  required,  and  asking 
him  to  send  in  his  resignation.  On  January  26th,  1894,  the 
plaintiff  replied  through  his  solicitor  that  he  was  appointed 
and  held  office  during  the  pleasure  of  the  Lieutenant-Gover- 
nor, and  was  not  subject  to  the  jurisdiction  of  the  council, 
and  had  no  intention  of  asking  the  Lieutenant-Governor 
to  rescind  his  commission,  and  that  the  population  having 
been  over  5,000  when  the  appointment  was  made  in  1892, 
the  statute  R.  S.  O.  ch.  72,  governed  in  the  matter  of 
salary.  On  February  1st,  1894,  a  report  of  the  executive 
committee  was  adopted  that  the  plaintiff  be  paid  $400  per 
annum,  he  to  do  his  own  "clerking";  and  on  March  6th, 
1894,  the  plaintiff  wrote  accepting  these  terms.  On 
February  4th,  1895,  a  resolution  was  passed  that  the 
plaintiff's  salary  be  discontinued,  but  that  he  be  allowed 
to  collect  and  retain  the  fees  derivable  from  his  office,  said 
change  to  take  effect  on  February  28th,  1895.  The  defen- 
dants paid  the  plaintiff  $800  per  annum  from  August 
3rd,  1892  to  February  1st,  1894,  and  $400  per  annum  from 
the  latter  date  to  February  28th,  1895,  since  which  date 
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they  had  paid  him  nothing.     The  plaintiff  claimed  he  was   Statenwat. 

entitled  to  recover  arrears  of  salary  at  the  rate  of  $800  per 

annum  from  February  1st,  1894,  less  the  amount  received, 

while  the  defendants  alleged  that  the  plaintiff  having  been 

appointed  without  salary  became  in  law  entitled  to  collect 

and  retain  fees  as  his  sole  remuneration,  and  that  the 

council  was  never  under  a  legal  obligation  to  pay  a  salary 

as  alleged  by  the  plaintiff,  and  the  plaintiff  was  entitled 

under  the  circumstances  to  receive  fees  only,  or  if  the 

Court  should  be  of  opinion  that  he  was  entitled  to  salary 

then  he  was  so  entitled  at  the  rate  of  $400  per  annum. 

The  case  was  argued  on  October  20th,  1896,  before 
Boyd,  C. 

Raney,  for  the  motion.  No  power  to  cut  off  the  police 
magistrate's  salary  is  to  be  found  in  the  Municipal  Act,  55 
Vict.  ch.  42  (O.).  Sections  282  and  288  of  the  Act  provide 
for  exercise  of  powers  by  by-law.  Section  28  of  Police 
Magistrates  Act,  R.  S.  O.  ch.  72,  especially  prohibits  a  muni- 
cipal council  reducing  the  salary  of  a  police  magistrate. 
The  population  being  over  5,000  at  the  time  of  his  appoint- 
ment, the  right  of  Ellis  to  the  salary  at  once  attached  :  R.  S. 
O.  ch.  72,  sees.  2,  3  and  4  ;  Wilkes  v.  Tlie  Town  Council  of 
Brantford,  3  C.  P.  470 ;  Central  Bank  of  Canada  v.  Ellis, 
20  A.  R.  364 ;  Watkins  v.  Watkins,  12  Times  L.  R.  456 ;  In 
re  Robinson,  27  Ch.  D.  160 ;  Holland  v.  The  Town  of  Port 
£ope.* 

Going,  for  the  corporation.    The  plaintiff  should  have 

*  Armour,  C.  J.  April  30th,  1896,  unreported.  This  was  a  motion  to 
•quash  bylaw  723  of  the  Town  of  Port  Hope  (passed  March  16th,  1896),  to 
reduce  the  salary  of  the  plaintiff  as  police  magistrate  to  $400,  on  the 
ground  (among  others)  that  when  the  plaintiff  was  appointed  in  1871  the 
population  was  over  5,000  and  under  6,000,  and  that  in  1873  the  Legisla- 
ture by  36  Vict.  ch.  48,  sec.  330,  sub-sec.  2,  fixed  the  salary  at  $800  per 
annum,  and  the  town  had  no  power  to  alter.  The  defendants  produced 
•evidence  that  at  the  time  of  the  passing  of  the  by-law  the  population  was 
under  5,000.  Armour,  C.  J.,  quashed  the  by-law  on  the  above  ground, 
according  to  information  received  from  counsel  in  the  case.  There  was 
ao  written  judgment.— Rep. 

8—  VOL.  XXVIII.  O.K. 
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Aigumtnt.  moved  to  quash  within  a  year.  The  commission  was  with- 
out salary  :RS.O.  ch.  72,  sec.  5.  Even  if  voted  to  him,  this 
did  not  bind  the  corporation  to  continue  a  salary.  If  the 
population  does  not  exceed  5,000  in  the  first  instance,  the 
appointment  of  a  police  magistrate  is  not  obligatory  at  all. 
The  Legislature  does  not  seem  to  have  contemplated  the 
contingency  of  the  population  falling  under  5,000.  The 
Act  nowhere  says  $800  is  the  minimum  salary  of  a  police 
magistrate,  except  in  case  of  a  town  of  5,000.  Besides  the 
plaintiff  is  estopped  by  his  own  acts.  He  made  a  bargain 
reducing  his  salary  to  $400,  and  afterwards  agreed  to  it 
being  taken  away  altogether.  He  made  returns  on  this 
basis.  If  the  corporation  had  known  he  was  going  to  take 
this  position,  they  could  have  gone  to  the  Lieutenant- 
Governor  and  stated  their  position,  and  had  him  removed. 
No  by-law  was  required  to  reduce  the  salary,  which  was 
in  the  nature  of  the  ordinary  business  of  the  corporation. 
Raney,  in  reply.  If  the  resolution  of  1894  was  good,  it 
was  only  good  for  one  year,  and  if  there  was  any  contract 
the  plaintiff  would  be  entitled  to  notice,  and  could  not  be 
dismissed  in  this  summary  way. 

October  22nd,  1896.     Boyd,  C.  :— 

The  resolution  of  August  11th,  1890,  asking  the  gov- 
ernment to  appoint  a  police  magistrate,  though  not 
formally  rescinded,  was  adverse  to  views  of  nearly  one- 
half  the  councillors  as  subsequently  expressed.  It  fixed 
no  amount  of  salary,  and  requested  the  appointment  to 
be  made  as  of  January  1st,  1891.  But  it  does  not 
appear  that  any  governmental  action  was  taken  thereon. 
Nothing  further  happened  as  to  the  appointment  dur- 
ing 1890  and  through  1891  ;  but  on  June  21st,  1892, 
letters  patent  issued  appointing  the  defendant  to  the 
oflSce  without  salary.  At  this  time  the  population  was- 
over  5,000,  but  before  in  1890  and  1891  and  since  in  1893 
to  1896,  the  population  has  been  below  5,000.  It  cannot 
be  said  that  the  appointment  was  made  at  the  instance  of 
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the  council  in  office  in  the  year  1892,  and  I  would  take  it  Judgment, 
that  the  action  of  the  government  was  spontaneous  under  Boyd,  C. 
section  5  of  ch.  72.  From  the  facts  agreed  on,  it  would 
appear  that  notice  of  the  increase  of  population  to  5,000 
was  not  in  possession  of  the  government  when  this  appoint- 
ment was  made,  and  one  may  infer  that  the  government 
took  action  of  its  own  motion  in  the  interests  of  good  gov- 
ernment because  of  the  disagreement  of  the  council  in 
1890,  and  inertia  of  the  council  thereafter. 

At  all  events  the  office  was  conferred  upon  Mr.  Ellis,  and 
by  the  terms  of  his  appointment  he  took  it  "  without 
salary  " — though  with  "  the  rights,  privileges,  endowments, 
fees  and  perquisites  "  pertaining  thereto — i.  e.t  such  fees 
and  endowments  as  are  given  in  section  25  of  the  Police 
Magistrates  Act.  He  was  not  appointed  as  a  salaried 
police  magistrate,  and  though  this  did  not  prevent  the 
council  from  voting  and  paying  him  a  salary,  it  gave  him 
no  right  thereto  as  one  of  the  incidents  of  office,  which 
might  not  be  modified  by  the  council.  The  salary  was 
reduced  in  1894,  and  that  reduction  was  acceded  to  by 
the  plaintiff;  it  was  discontinued  in  1895,  and  that  pro- 
voked this  action. 

As  an  unsalaried  officer — having  taken  the  office  on  that 
footing — I  cannot  read  into  the  patent  the  provision  of 
section  28  of  the  Act,  that  no  council  shall  have  power  to 
reduce  the  salary  without  the  sanction  of  the  Lieutenant- 
Governor  in  Council. 

I  would,  therefore,  answer  the  questions  submitted  thus  : 

1.  The  plaintiff  is  not  entitled  by  his  commission  and 
by  law  to  a  salary  apart  from  the  acts  of  the  council,  but 
he  is  entitled  to  fees  only. 

2.  The  acts  of  the  defendants  did  not  entitle  the  plaintiff 
to  a  continuance  of  salary,  but  the  defendants  could  free 
themselves  therefrom  by  resolution  as  they  did. 

3.  The  defendants  in  the  circumstances  can  refuse  to  pay 
any  salary  irrespective  of  the  number  of  the  population. 

4.  The  fourth  is  answered  in  the  foregoing. 

5.  The  plaintiff  is  not  entitled  to  recover  anything. 

A.  H.  F.  L. 
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[CHANCERY  DIVISION.] 

Beaty  v.  Gregory. 

Church— Mortgage  of  Site—R.  S.  O.  ch.  237— Trustees— Covenant— 
Personal  Liability. 

Land  for  the  purpose  of  a  site  for  a  church  was  conveyed  to  certain  per- 
sons their  successors  and  assigns  as  trustees  therefor,  and  a  mortgage 
for  the  balance  of  the  purchase  money  was  given  by  them  to  the  vendor, 
who  was  aware  of  the  nature  of  the  whole  transaction,  in  which,  in 
addition  to  giving  their  individual  descriptions,  the  mortgagors  were 
stated  to  be  "trustees  under  R.  S.  0.  1887,  ch.  237 "  of  the  designated 
church.  The  mortgage  contained  the  usual  covenants,  including  a 
covenant  by.  the  mortgagors  for  paymeut  of  principal  and  interest,  and 
was  executed  by  the  mortgagors]  individually  with  their  own  seals, 
there  being  no  corporate  seal : — 

Held,  that  they  were  not  personally  liable  on  the  mortgage. 

Statement.  This  was  an  action  for  redemption  or  foreclosure  of  a 
mortgage  brought  by  John  Beaty,  againpt  A.  T.  Gregory 
and  six  others,  the  plaintiff  alleging  in  his  statement  of 
claim  as  amended,  after  setting  up  that  the  defendants 
personally  covenanted  to  pay  the  mortgage  money,  that 
the  defendants  contended  that  they  entered  into  the  said 
covenant  in  a  corporate  capacity,  and  were  not  personally 
liable  thereon,  but  that  he  submitted  that  the  covenant 
was  an  individual  and  personal  covenant  of  the  defendants, 
and  that  they  were  personally  liable. 

In  their  statements  of  defence,  the  defendants  said  that 
under  the  provisions  of  R.  S.  O.  ch.  237,  they  were  a 
corporation,  and  that,  therefore,  they  were  not  in  any  way 
personally  liable  for  the  payment  of  the  moneys  due  on 
the  mortgage,  any  covenant  therein  contained  having  been 
given  by  them  in  their  corporate  capacity  and  not  as 
individuals;  and  that  the  lands  comprised  in  the  mortgage 
were  sold  by  the  plaintiff  to  the  Parkdale  Baptist  Church 
as  a  site  for  a  church  or  meeting  house,  and  the  said  lands 
were  conveyed  by  the  plaintiff  to  the  defendants  as  the 
trustees  appointed  by  the  said  Parkdale  Baptist  Church  to 
receive  the  said  conveyance,  and  the  mortgage  in  question 
was  made  for  the  purpose  of  securing  the  purchase  money 
of  the  said  lands,  and  was  executed  by  them  in  their  capa- 
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city  as  such  trustees  and  not  otherwise  and  without  any  Statement, 
intention  of  rendering  themselves  liable  as  individuals. 

The  action  was  tried  at  Toronto  before  Falconbridge, 
J.,  on  February  27th  and  28th,  1896. 

Moss,  Q.C.,  and  UrquJiart,  for  the  defendants.  The 
defendants  only  hold  the  land,  and  can  only  deal  with  it 
as  trustees  under  the  statute,  E.  S.  0.  ch.  237.  The  only 
mortgage  they  could  make  was  as  trustees.  Personal 
liability  is  so  contrary  to  the  scope  of  the  instrument,  that 
it  could  not  be  held  to  exist  without  special  covenant 
separating  the  two  capacities.  The  defendants  are  a  body 
corporate :  lie  Wansley  and  Brovm,  21  0.  R.  34.  They 
are  a  corporation  by  implication  of  law:  Coleman  v. 
Moore,  44  U.  C.  R.  328 ;  Humphreys  v.  Hunter,  20  0.  P. 
456 ;  Randall  v.  Van  Vechten,  19  Johns.  60;  Whitford  v. 
LaicUer,  94  N.  Y.  145,  8.  C,  46  Am.  R.  131. 

Urquhart,  on  the  same  side.  The  defendants  are  trus- 
tees under  the  authority  of  the  statute,  and,  therefore,  it  is 
like  a  case  of  one  giving  a  mortgage  by  direction  of  the 
Court :  Glenn  v.  Allison,  58  Md.  527.  We  must  read  the 
deed  and  mortgage  together :  Standly  v.  Perry,  3  S.  C. 
R.  356,  372 ;  Trustees  of  the  Franklin  Church  v.  Maguire, 
23  Gr.  102  ;  The  Episcopal  Church  of  St  Peter  v.  Varian, 
28  Barb.  644 

J.  B.  Clarke,  Q.C.,  and  Swabey,  for  the  plaintiff.  The 
defendants  executed  under  their  individual  seals.  The 
defendants  have  not  all  the  attributes  of  corporate  bodies 
by  virtue  of  R.  S.  O.  ch.  237,  sec.  1.  Section  10  expressly 
empowers  them  to  covenant  in  a  lease;  and  section  12  to 
distrain.  No  name  is  given  to  the  defendants  by  the 
deed  conformably  to  section  1.  A  corporation  must 
have  a  corporate  seal :  Brice  on  Ultra  Vires,  3rd  ed.,  pp. 
1-5.  The  Courts  are  careful  not  to  call  them  a  corpora- 
tion :  see  Coleman  v.  Moore,  44  U.  C.  R.,  at  p.  335  ;  Trus- 
tees of  the  Airdeyville  W.  M.  Church  v.  Grewer,  23  C.  P. 
533  ;  Trustees  of  The  Franklin  Church  v.  Maguire,  23  Gr. 
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Argument.  102 ;  Re  Wansley  and  Brown,  21  0.  R.  34.  They  are 
personally  liable :  Paice  v.  W alker,  L.  R.  5  Ex.  173  ; 
Hough  v.  Manzanos,  4  Ex.  D.  104 ;  McCoUin  v.  Gilpin,  5 
Q.  B.  D.  390 :  Appleton  v.  Binks,  5  East  148  ;  Hancock  v. 
•  Hodgson,  4  Bing.  269  ;  In  re  International  Contract  Co., 
L.  R.  6  Ch.  525 ;  Hagarty  v.  Sqxiier,  42  U.  C.  R.  165 ; 
Madden  v.  Cox,  44  U.  C.  R.  542  ;  S.  C.  in  App.,  5A.R 
473 ;  Clapp  v.  Moore,  6  Kans.  22 ;  Lindley  on  Company 
Law,  5th  ed.,  pp.  220-1,  225  ;  Kelner  v.  Baxter,  L.  R.  2  C. 
P.  174.  If  the  defendants  were  a  corporation,  the  mort- 
gage would  be  inoperative :  Brice  on  Ultra  Vires,  3rd  ed., 
p.  23.  They  are  not  a  corporation,  though  they  hold  things 
in  a  corporate  capacity :  Williams  v.  Hathaway,  6  Ch.  D. 
544 ;  Furnivall  v.  Coombes,  5  M.  &  G.  736 ;  Ruitz  v.  The 
Roman  Catholic  Episcopal  Cooyoration  of  Sandwich,  30 
U.  C.  R.  269 ;  Stinclifield  v.  Little,  1  Me.  231  ;  Dutton  v. 
Marsh,  L.  R.  6  Q.  B.  361 ;  Lennard  v.  Robinson,  5  E.  & 
B.  125.  A  mortgage  should  be  taken  most  strongly  against 
the  parties  executing:  Lindley  on  Company  Law,  pp.  231, 
240 ;  Brice  on  Ultra  Vires,  3rd  ed.,  p.  660 ;  Thompson's 
Law  of  Corporations,  pars.  5074-5088,  citing  Toft  v. 
Brewster,  9  Johns.  334.  If  we  are  not  entitled  to  fore- 
closure, we  have  a  vendor's  lien.  The  land  is  vested  in 
the  defendants  as  individuals,  and  we  are  entitled  to  relief 
on  both  branches  of  the  case. 

Moss,  in  reply.  Section  8  of  R.  S.  O.  ch.  237,  gives  dis- 
tinct power  to  mortgage,  which  takes  this  case  out  of  the 
old  cases  cited  :  Brown  v.  Sweet,  7A.R.  725,  740 ;  Brice 
on  Ultra  Vires,  3rd  ed.,  pp.  210-1,  217,  224,  228,  232. 
Under  the  Church  Temporalities  Act,  churchwardens  here 
are  a  corporation,  and  have  power  to  bind  their  successors : 
Maynard  v.  Gamble,  13  C.  P.  56.  A  common  seal  is  not 
necessaiy  to  their  existence  as  a  corporation :  The  Proprie- 
tors of  the  MM  Dam  Foundiy  v.  Hovey,  21  Pick.  417 ; 
Reynold' 8  Heirs  v.  Trustees  of  Glasgow  Academy,  6  Dana 
37.  The  proper  parties  are  not  before  the  Court  for 
enforcing  a  vendor's  lien.  The  estate  is  vested  by  deed  in 
the  corporation.    As   regards  the  point  as  to  name,  see 
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Grant  on  Corporations,  p.  13  ;  South  School  District  v. 
BlaJceslee,  13  Conn.  227  ;  Smith  v.  Tallasea  Branch  of 
Central  Plank  Road  Co.,  30  Ala.  650,  664. 

September  8th,  1896.    Fajlconbridge,  J. : — 

The  mortgage  sued  on  represents  the  whole  purchase 
money  of  the  property.  The  plaintiff  knew  the  purpose 
for  which  the  property  was  wanted.  He  knew  of  the 
appointment  of  trustees  before  he  took  his  mortgage,  and 
knew  the  purpose  for  which  they  were  appointed,  although 
he  believes,  to  the  best  of  his  knowledge,  he  was  not  pre- 
sent when  they  were  appointed.  Though  not  of  their 
communion,  plaintiff  used  to  attend  defendants'  church 
occasionally,  and  was  sometimes  present  at  church 
meetings  when  business  was  discussed.  He  was  very 
friendly  towards  defendants  and  their  church,  and  was 
interested  in  their  getting  a  place  of  worship,  and  thought 
it  would  improve  the  neighbourhood.  So  in  pursuance 
of  an  understanding  to  that  effect  he  purchased  the  lot  as  a 
site  for  the  church,  and  let  the  church  have  it  at  the  same 
price  that  he  was  paying  for  it,  taking  back  a  mortgage 
bearing  6  per  cent,  which  they  agreed  to  give  at  the  time. 

The  deed  bears  date  November  9th,  1888,  and  is  made 
between  the  plaintiff  of  the  first  part,  his  wife  to  bar 
dower  of  the  second  part,  and  the  defendants  ("trus- 
tees appointed  under  the  statutory  powers  in  that  behalf 
as  hereinafter  mentioned")  of  the  third  part  Recites 
R.  S.  O.  ch.  237,  and  that  there  is  a  religious  Society  of 
Baptists  known  as  "  The  Parkdale  Baptist  Church  "  in 
Parkdale  ;  and  that  "  the  Church  "  has  purchased  the  lands 
for  $3,250  for  the  purposes  hereinafter  mentioned;  and 
that  the  said  Church  at  a  meeting  duly  called  hath  ap- 
pointed the  parties  of  the  third  part  as  trustees  thereof 
for  the  purpose  of  having  the  lands  conveyed  to  them  and 
to  hold  them  in  and  upon  the  trusts  hereinafter  declared ; 
and  that  said  parties  of  the  third  part  have  accepted  the 
trusts  thereof 
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Judgment  The  grant  is  to  the  defendants,  their  successors  and 
Falconbridge,  assigns,  habendum  unto  and  to  the  use  of  the  said  parties 
J*  of  the  third  part,  their  successors  and  assigns,  upon  trust 

for  the  members  of  a  Baptist  church  composed  of  persons 
baptized  on  a  profession  of  their  faith  in  Christ,  and  hold- 
ing the  following  doctrines         *         *. 

Then  follow  declarations  (1)  as  to  number  of  trustees 
and  mode  of  filling  vacancies ;  (2)  in  the  event  of  extinc- 
tion of  Church  where  powers  shall  vest. 

Ordinary  short  form  covenants  for  title.  Executed  by 
all  parties,  grantors  and  grantees. 

The  mortgage  bears  even  date.  It  purports  to  be  made 
in  pursuance  of  the  Act  Respecting  Short  Forms  of  Mort- 
gages, between  defendants  with  their  particular  additions 
"(Trustees  under  R  S.  0.  1887,  ch.  237)  of  the  Parkdale 
Baptist  Church,"  and  plaintiff. 

Ordinary  short  form  printed  covenants,  as  if  mortgage 
made  by  individuals,  and  these  words  added  in  writing  at 
the  end  :  "with  privilege  to  the  mortgagors,  their  succes- 
sors or  assigns,  to  pay  off  this  mortgage  at  any  time  without 
notice." 

Executed  by  all  the  defendants  individually  with  indi- 
vidual seals.     There  is  no  corporate  seal. 

The  plaintiff  allowed  his  mortgage  to  be  postponed  for 
one  given  to  a  company  to  raise  money  to  build  a  church. 
The  church  was  erected  on  the  site,  and  is  now  used  as  a 
place  of  worship  by  the  congregation. 

The  mortgage  becoming  in  default  the  plaintiff  issued 
his  writ  on  May  31st,  1895,  against  the  defendants,  "Trus- 
tees under  R.  S.  0.  1887,  ch.  237  of  the  Parkdale  Baptist 
Churchy"  and  delivered  his  statement  of  claim  on  June 
29th,  1895. 

On  application  of  the  plaintiff  the  Master  in  Chambers 
made  an  order  on  October  3rd,  1895,  giving  the  plaintiff 
leave  to  amend  the  writ  and  pleading  and  proceedings  by 
striking  out  the  words  which  I  have  italicized  wherever 
they  occur. 

Apt  words  were  added  to  the  statement  of  claim  to 
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charge  the  defendants  as  on  an  individual  and  personal   Judgment, 
covenant,  and  not  merely  in  a  corporate  capacity ;  and  the  Falconbridge, 
sole  question  to  be  tried  is  whether  or  not  they  are  so         J- 
liable. 

There  is  nothing  in  R.  S.  O.  ch.  237,  expressly  erecting 
religious  societies  or  congregations  which  may  be  within 
the  Act  to  the  position  of  corporations;  nor  does  there 
appear  to  be  any  provision  for  a  common  seal.  These 
bodies  have  been  described  as  quasi-corporations.  By  the 
9  Geo.  IV.  (U.  C.)  ch.  2,  after  reciting  that  religious  societies 
of  various  denominations  of  Christians  find  difficulty  in 
securing  the  title  of  land  requisite  for  the  site  of  a  church, 
etc.,  for  want  of  a  corporate  capacity,  and  that  it  is  expe- 
dient to  provide  some  safe  and  adequate  relief  in  such 
cases  it  was  enacted  that  certain  religious  congregations 
(including  "  Anabaptists ")  could  have  lands  held  for 
them  by  trustees  and  their  successors  in  perpetual^ succes- 
sion. 

This  Act  was  held  in  Re  Wamsley  v.  Brown,  21  0.  R.  34, 
to  have  the  effect  of  creating  the  trustees  a  corporation  by 
implication. 

The  question  (whether  the  trustees  were  created  a  cor- 
poration or  not)  was  left  open  by  Humphreys  v.  Hunter, 
20  C.  P.  456 ;  by  Coleman  v.  Moore,  44  U.  C.  R.  328  ;  and 
by  Trustees  of  the  Franklin  Church  v.  Maguire,  23  Gr. 
102. 

Be  that  as  it  may  "  this  contract  was  made  and  recognized 
both  by  the  plaintiff  and  defendants  as  the  contract  of  the 
corporation  or  quasi-corporation.  It  took  possession  of 
the  premises,  built  a  church,  and  paid  interest  to  the  plain- 
tiff. The  receipt  of  January  23rd,  1891,  reads :  "  Received 
from  the  Trustees  of  the  Parkdale  Baptist  Church."  That 
of  May  7th,  1891,  says  :  "  Received  from  Rev.  Mr.  Mihell " 
(he  is  no  party  to  the  mortgage  or  action),  "  $75  *  *  re 
Baptist  Church." 

The  addition  of  the  words,  "  trustees  under  R.  S.  0. 
*      *       ,"    in    the  mortgage,  is  not  a  mere  matter  of 
description  of  the  mortgagors.     Their  individual  addition 
9 — vol.  XXVIII.  O.R. 
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Judgment.  0r  description  has  been  already  given  as  "  artist,"  "  gentle- 
Palconbridge,  man,"  etc.  »So  that  the  words  "  trustees,  etc.,"  are  meant 
J-  to  limit  and  qualify  the  character  in  which  they  are  to  be 
held  answerable,  and  therefore  notwithstanding  the  appar- 
ently unrestricted  covenants  which  follow,  it  appears  on 
the  face  of  the  instrument  that  they  did  not  mean  to  bind 
themselves  personally :  Glenn  v.  Allison,  58  Md.  527. 

It  is  often  a  question  whether  the  covenantor  had  a 
right  to  bind  himself  in  a  fiduciary  character.  In  the  last 
case  it  was  held  to  be  immaterial  for  the  determination  of 
the  covenantors  personal  liability,  but  in  Randall  v.  Van 
Vechten,  19  Johns.  60,  it  was  held  that  in  order  to  excuse 
the  defendants  from  personal  responsibility  it  was  incum- 
bent on  them  to  shew  that  the  plaintiff  had  a  legal  remedy 
against  the  corporation.  See  also  the  Episcopal  Church, 
'     of  St.  Peter  v.  Varian,  28  Barb.  644. 

I  have  no  doubt  but  that  the  plaintiff  has  his  remedy 
here  against  the  church  or  quasi-corporation,  at  least  so 
far  as  the  power  to  mortgage  is  concerned  as  provided  by 
section  8  of  R.  S.  O.  ch.  237. 

The  model  deed  prescribed  for  the  Wesleyan  Methodist 
Church  in  Canada,  may  be  pointed  to  as  analogous.  The 
35  Vict.  c.  107,  directs  the  grantees  to  be  named  individually 
with  their  usual  additions,  and  also  as  "  The  Trustees  of 
the  congregation  of  the  Wesleyan  Church  in 

Canada." 

It  has  been  held  to  be  incident  to  every  corporation 
aggregate  to  have  ,a  common  seal  :  Dillon  on  Municipal 
Corporations,  4th  ed.,  old  section  ]  30 ;  Grant  on  Corpora- 
tions, p.  58. 

"  And  although  in  general  an  interest  can  only  be  divested 
under  the  common  seal,  yet  if  a  resolution  had  been  duly 
passed  by  the  corporation  that  they  would  alien  certain 
property,  and  upon  the  faith  of  that  resolution  expenditure 
incurred  with  reference  to  the  property,  equity  would 
probably  compel  the  corporation  to  make  a  legal  grant  of 
the  property  in  pursuance  of  such  resolution,  although  it 
were  not  under  the  common  seal  " :  Grant,  ibid.  p.  57,  and 
cases  there  cited. 
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The  fact  that  the  intention  of  all  parties  has  been  carried   Judgment, 
out  by  the  securing  of  the  debt  by  a  mortgage  upon  the  Falconbridge, 
land  pursuant  to  section  8  excludes  the  application  of  the  J" 

principles  laid  down  in  Price  v.  Walker,  L.  R.  5  Ex.  173 ; 
Oadd  v.  Houghton,  1  Ex.  JD.  357  ;  Hough  v.  M anzanos,  4 
Ex.  D.  104. 

True  it  is  that  section  8  contains  no  express  power  to 
covenant  on  the  part  of  the  Church,  but  if  it  had  been 
intended  by  the  parties  that  any  personal  security  should 
be  given  that  object  would  have  been  attained  in  accord- 
ance with  the  general  practice  by  taking  a  personal  bond 
of  the  trustees,  or  of  other  substantial  members  of  the 
church. 

A  covenant  to  repay  the  principal  and  interest  is  no 
necessary  part  of  a  mortgage :  Fisher  on  Mortgages,  3rd 
ed.,  section  10. 

But  every  mortgage  implies  a  loan,  and  every  loan  im- 
plies a  debt  for  which  the  personalty  of  the  borrower  is 
liable,  though  he  have  neither  entered  into  bond  nor  cove- 
nant for  payment  of  it ;  but  the  debt  is  of  the  nature  of 
simple  contract  only  unless  there  be  a  bond  or  covenant  to 
give  it  the  character  of  a  specialty :  ib.,  section  1112. 

Therefore,  in  no  respect  is  the  plaintiff  without  his 
remedy  against  the  principal  of  these  agents  and  trustees, 
and  he  cannot  invoke  against  them  the  stringent  rules  laid 
down  in  FurnivaU  v.  Goombes,  5  M.  &  G.  736  ;  StinehfieLd 
v.  Little,  1  Me.  231 ;  Taft  v.  Brewster,  9  Johns.  334. 

Cases  on  bills  of  exchange  are  not  applicable,  such  as 
Hagarty  v.  Squier,  42  U.  C.  R.  165 ;  Madden  v.  Cox,  44 
U.  C.  R.  542,  5  A.  R.  473.  Nor  are  cases  where  there  is 
no  existing  principal  like  Kelner  v.  Baxter,  L.  R.  2  C.  P. 
174,  where  the  company  had  not  yet  been  incorporated. 

And  churchwarden  cases  are  inapplicable  for  they  are 
under  the  Church  Temporalities  Act  a  corporation,  and 
may  bind  their  successors  in  office :  Maynard  v.  Gamble, 
13  C.  P.  56. 

Patterson  v.  McLean,  21  0.  R.  221,  is  an  instance  of  a 
case  where  a  party  holding  land  as  a  trustee  without  any 
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Judgment    consideration  to  him  therefor,  or  intention  to  become  per- 

FaloonbHdge,  sonally  liable,  executed  a  mortgage  containing  a  covenant 

J-         to  pay  the  mortgage  debt,  and  the  covenant  was  held  to 

be  not  enforceable  against  the  mortgagor  personally  even 

by  the  assignee  of  the  mortgage  for  value  without  notice. 

The  plaintiff  fails  as  against  the  defendants  personally, 
and  under  the  circumstances  I  dismiss  the  action  as  against 
them  without  costs  in  the  hope  that  this  litigation  may 
not  proceed  further,  but  that  on  the  contrary  the  congre- 
gation may  make  some  effort  to  lighten  the  grievous  bur- 
then which  the  plaintiff  has  apparently  taken  upon  his 
shoulders  for  their  benefit 

I  give  the  plaintiff  leave,  if  necessary,  to  amend  again 
so  as  to  charge  the  defendants  as  trustees,  and  to  charge 
.them  as  such  trustees  or  the  Church  as  on  a  simple  contract 
for  the  debt  and  otherwise  as  he  may  be  advised,  and  I 
pronounce  the  ordinary  decree  for  foreclosure  with  a  refer- 
ence to  the  Master  and  costs  as  of  an  undefended  suit  for 
that  purpose. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

McQUARRIE   ET   AL.  V.   BRAND. 

Bills   of  Exchange   and    Promissory    Notes — Independent     Contempor- 
aneous Agreement — Parol  Evidence — Admissibility, 

It  is  a  good  defence  to  an  action  by  the  personal  representatives  of  the 
payee  against  the  maker  of  a  promissory  note  for  value  received,  that 
at  the  time  of  the  making  of  the  note  an  oral  agreement  was  entered  into 
between  the  payee  and  the  maker  which  has  been  fully  performed,  that  if 
the  latter  would  pay  interest  on  the  note,  and,  although  not  liable  to 
do  so,  would  support  for  life  a  relative  of  the  former,  the  note  should 
be  considered  paid ;  and  evidence  to  the  above  effect  was  held  admis- 
sible in  an  action  on  the  note  brought  after  the  complete  performance 
of  the  agreement  by  the  defendant. 

Judgment  of  the  County  Court  of  Perth  reversed. 

This  was  an  appeal  from  the  County  Court  of  the  county  Statement 
of  Perth. 

The  plaintiffs  were  executors  of  one  Mary  Fuller,  and 
brought  the  action  on  a  promissory  note  made  by  the 
defendant 

The  action  was  tried  on  October  6th,  1896,  at  Stratford, 
before  his  Honour  Judge  Woods,  without  a  jury,  when 
Idington,  Q.  C,  appeared  for  the  plaintiffs,  and  H.  B. 
Morphy,  for  the  defendant. 

It  appeared  that  the  defendant  had  been  indebted  to  Mrs. 
Fuller  in  the  sum  of  $450  on  a  mortgage ;  that  he  was 
supporting  his  wife's  mother,  a  Mrs.  Schenck,  and  being  a 
poor  man,  application  was  made  to  Mrs.  Fuller,  who  was 
Mrs.  Schenck's  sister,  and  was  comparatively  well  off  to 
aid  in  the  expense,  the  result  being  that  Mrs.  Fuller  threw 
off  $150  from  her  claim,  discharged  the  mortgage  and 
took  a  note  for  $300,  and  agreed  that  if  the  interest  on 
the  note  was  paid  and  Mrs.  Schenck  taken  care  of  by 
the  defendant  until  her  death,  the  note  would  then  be 
considered  as  paid.  The  defendant  did  provide  for  Mrs. 
Schenck  for  about  six  years,  and  she  died  in  his  house 
during  the  lifetime  of  Mrs.  Fuller. 

At  the  trial,  the  defendants  counsel  tendered  oral  evi- 
dence to  shew  that  such  was  the  agreement. 
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Statement.  The  County  Court  Judge  allowed  the  evidence  to  be 
given  so  as  to  be  available  in  case  of  an  appeal,  but  disre- 
garded it  in  his  judgment,  saying :  "  I  am  clearly  of  the 
opinion  that  the  evidence  I  have  allowed  in,  is  wholly 
inadmissible.  The  fundamental  doctrine  underlying  all 
these  cases,  is  that  no  oral  evidence  shall  be  allowed  to 
add  to,  vary  or  contradict  a  written  instrument.  You  may 
attack  an  instrument,  but  you  must  not  alter  or  vary  it* 
A  promissory  note  is  an  unconditional  promise  in  writing 
made  by  one  person  to  another  to  pay  on  demand,  or  at  a 
fixed  time,  a  sum  of  money,"  :  and  he  gave  judgment  in 
favour  of  the  plaintiffs  for  the  amount  of  the  note. 

From  this  judgment  the  defendant  appealed  to  a  Divi- 
sional Court,  and  the  appeal  was  argued  on  November  9th, 
1896,  before  Armour,  C.  J.,  and  Falconbridge,  J. 

Ma8ten,  for  the  appeal.  The  oral  agreement  made  con- 
temporaneously with  the  note  is  admissible  in  evidence, 
because  it  is  a  distinct  and  separate  agreement,  and  is  con- 
sistent with  the  note.  It  does  not  purport  to  vary  the 
terms  of  the  note,  but  is  an  agreement  that  upon  perform- 
ance of  the  defendant's  undertaking  the  note  should  be 
satisfied,  given  up  and  cancelled  :  Taylor  on  Evidence,  9th 
ed.,  745,  755 ;  Lindley  v.  Lacy,  17  C.  B.  N.  S.  578  ;  Mor- 
gan v.  Griffith,  L.  R.  6  Ex.  70.  It  was  founded  on  good 
consideration,  namely,  the  defendant's  undertaking  to  con- 
tinue to  maintain  Mrs.  Schenck  till  her  death — his  pre- 
vious services  having  been  voluntary  :  McHugh  v.  Grear, 
18  C.  P.  488.  Even  if  the  contemporaneous  oral  agree- 
•  ment  is  not  admissible,  the  subsequent  conversation  and 

undertaking  (two  years  after  the  note)  to  do  so,  is  admis- 
sible, and  discloses  a  valid  substituted  agreement,  which 
being  performed,  satisfied  the  note.  This  agreement  was 
performed  and  the  note  so  satisfied  before  action  brought : 
Chitty  on  Contracts,  12th  ed.,  758,  779. 

Miller,  Q.  C,  contra.  The  bargain  sought  to  be  proved 
was  one  made  contemporaneously  with  the  note,  and  the 
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tenor  of  the  evidence  admitted  was  to  vary  that  written  Argument, 
contract,  and  was  inadmissible ;  the  admissible  evidence 
shewed  that  the  defendant  did  not  take  the  same  position, 
while  Mrs.  Fuller  was  alive.  I  refer  to  Maclaren  on  Bills 
and  Notes,  2nd  ed.,  36,  37  ;  Porteous  v.  Muir,  8  O.  R.,  at  p. 
137. 

Hasten,  in  reply. 

November  13th,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  defence  set  up  at  the  trial  of  this  cause,  was  estab- 
lished by  the  evidence  of  the  defendant  whom  the  learned 
Judge  believed,  and  his  evidence  was  sufficiently  corrobor- 
ated by  other  evidence  to  entitle  him  to  succeed,  but  the 
questions  arise  (1)  Whether  the  defence  set  up  was  a  good 
one  in  point  of  law;  and  (2)  Whether  the  evidence  in 
support  of  it  was  admissible  as  varying  the  terms  of  the 
promissory  note;  and  my  opinion  is  in  favour  of  the 
defendant  upon  both  grounds. 

The  contract  set  up  by  the  defendant  was  a  contract 
independent  of  his  contract  to  pay  the  note,  and  was  not 
involved  in  the  consideration  for  the  note.  It  was  a  con- 
tract for  a  separate  and  distinct  consideration, — the 
consideration  being  the  defendant  at  the  request  of  Mary 
Fuller,  agreeing  to  continue  to  keep  the  said  Annie 
Schenck  for  the  residue  of  her  natural  life — and  this  was 
a  good  consideration  for  the  promise  by  Mary  Fuller,  for 
at  the  time  of  the  promise,  the  defendant  was  under  no 
liability  to  keep  the  said  Annie  Schenck. 

The  defence  set  up  was,  therefore,  a  good  defence  in  point 
of  law,  and  I  think  that  the  evidence  in  support  of  it 
did  not  vary  the  terms  of  the  note. 

If  the  note  had  been  sued  upon  before  the  complete  per- 
formance by  the  defendant  of  his  contract,  the  contract  set 
up  by  him,  could  not  probably  have  been  given  in  evidence 
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Judgment,  to  shew  that  the  note  was  not  to  be  payable  till  after  the 
Armour,  C.J.  performance  by  the  defendant  of  his  contract ;  for  this 
would  have  been  an  attempt  to  vary  by  oral  testimony  the 
express  terms  of  the  written  note,  but  the  contract  of  the 
defendant  having  been  completely  performed  at  the  time 
the  note  is  sought  to  be  enforced,  this  difficulty  does  not 
arise,  for  the  defendant  is  not  seeking  to  vary  the  terms  of 
the  note,  but  to  shew  that  the  note  has  been  satisfied  by 
the  performance  by  him  of  his  contract ;  and  the  cases  of 
which  Abrey  v.  Crux,  L.  R  5  C.  P.  37,  is  a  sample,  do 
not  stand  in  his  way. 

The  appeal  should  be  allowed  with  costs,  and  judgment 
should  be  given  in  the  Court  below,  dismissing  the  action 
with  costs. 

G.  A.  H. 
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[DIVISIONAL  COURT.] 

Kervin  ett  al. 

V. 

The  Canadian  Coloured  Cotton  Mills  Company. 

Negligence — Master  and  Servant— Cause  of  Accident— Evidence. 

In  an  action  for  damages  for  negligence  causing  the  death  of  an  employee, 
the  evidence  shewed  that  in  the  defendants'  factory  two  large  wheels 
45  feet  apart  had  been  placed  partly  in  a  trench  in  the  floor  of  the 
basement  for  the  purpose  of  driving  a  wide  belt  with  great  rapidity. 
The  deceased  was  employed  to  oil  tne  bearings  and  to  see  that  they  did 
not  heat.  His  dead  body  was  found  much  injured  close  to  one  of  the 
wheels ;  but  there  was  no  evidence  as  to  how  he  had  met  with  his 
death.  The  wheels  were  not  guarded  by  fencing  ;  but  there  was  evi- 
dence that  deceased  had  on  previous  occasions  crossed  the  trench  on 
two  planks  placed  over  it  between  the  upper  and  lower  moving  belt, 
and  there  was  evidence  that  he  had  been  cautioned  against  doing  so, 
and  that  the  planks,  although  removed  by  the  superintendent,  were 
there  at  the  time  of  the  accident : — 

Hdd  (Meredith,  J.,  dissenting),  that  there  was  evidence  proper  to  be 
submitted  to  the  jury  that  the  accident  was  caused  by  the  negligence  of 
the  defendants. 

This  was  a  motion  to  set  aside  a  judgment  for  $3,500  Statement, 
recovered  against  the  defendant  company  by  the  plaintiffs* 
the  widow  and  children  of  James  Kervin,  who  was  killed 
in  the  factory  of  the  defendants. 

The  action  was  tried  at  Cornwall  on  October  10th,  1895, 
before  Armour,  C.  J.,  and  a  jury. 

D.  B.  Maclennan,  Q.  C,  and  ft  H.  Cline,  for  the  plain- 
tiffs. 

McCarthy,  Q.  C,  Leitcli,  Q.  C,  and  R.  A.  Pringle,  for  the 
defendants. 

It  appeared  that  the  defendants,  who  were  a  manu- 
facturing company,  were  driving  part  of  their  machinery 
with  two  large  pulleys  or  wheels  about  45  feet  apart, 
which  were  partly  sunk  in  a  trench  in  the  floor  of  the 
basement  driving  a  wide  belt,  and  making  about  220 
revolutions  a  minute. 
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Statement.  The  deceased  was  employed  to  oil  the  bearings  and  see 
that  they  did  not  heat.  His  dead  body  was  found  much 
injured  close  to  one  of  the  wheels,  but  no  one  saw  how  the 
accident  happened. 

The  evidence  shewed  that  the  wheels  and  belt  were  not 
guarded  in  any  way  by  fencing  or  otherwise,  and  there 
was  also  evidence  that  the  deceased  had  on  previous 
occasions  crossed  the  trench  on  two  planks  he  had  placed 
over  it  between  the  upper  and  lower  moving  belt 

It  was  objected  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants,  and  that  even  if  there  was, 
there  was  nothing  to  connect  the  negligence  with  the  acci- 
dent, and  that  the  jury  could  only  surmise  or  guess  how  the 
deceased  came  to  his  death. 

Armour,  C.  J. — I  think  I  will  have  to  leave  the  ques- 
tion to  the  jury.  There  is  evidence  from  which  they 
could  reasonably  infer  that  he  was  killed  by  coming  in 
contact  with  the  moving  machinery,  the  belt  and  pulleys 
combined  ;  I  think  there  is  evidence  of  that.  Then,  from 
the  position  of  the  body  and  the  condition  and  the  way  in 
which  the  belt  was  moving,  there  are  circumstances  to  go 
to  them  from  which  they  may  come  to  the  conclusion  that 
it  was  at  the  pulley  the  accident  occurred. 

[The  learned  Chief  Justice  then  fully  considered  the  evi- 
dence and  stated  the  law  to  the  jury,  and  proceeded:] 
"  If  the  defendants  are  guilty  of  negligence,  and  the 
deceased,  himself,  was  also  guilty  of  negligence  which  con- 
tributed to  the  injury,  the  plaintiffs  cannot  recover ;  that 
is,  if  Kervin  was  guilty  of  negligence  in  crossing  those 
planks.  Supposing  you  disbelieve  what  Ashton  said,* 
still  if  he  crossed  those  planks  would  you  think  the  man 
was  using  ordinary  care  ?  Ordinary  care  must  be  measured 
according  to  the  danger  of  surrounding  circumstances. 
Could  you  say  he  was  using  ordinary  care  in  crossing  those 

*  That  he  had  previously  removed  the  planks  and  forbidden  Kervin  to- 
use  them  any  more. 
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planks  with  that  belting  running  close  above  him  ?    If  Judgment, 
you  disbelieve  Ashton,  and  think  he  crossed  the  planks  Armour,  C.J. 
and  was  not  using  ordinary  care,  then  the  plaintiffs  are 
not  entitled  to  recover. 

If,  however,  you  think  he  was  not  crossing  the  planks 
at  the  time  he  met  his  death,  and  that  his  death  occurred 
by  reason  of  the  negligence  of  the  defendants  in  not  tak- 
ing proper  precautions  for  his  safety,  or  in  not  securely 
guarding  this  belting,  or  by  reason  of  there  being  a  defect 
in  the  condition  of  the  belting,  then  the  defendants  are 
guilty  of  negligence,  and  are  liable  in  this  action/' 

The  jury  brought  in  a  verdict  for  $3,500  apportioned  in 
different  sums  among  the  plaintiffs. 

The  defendants  moved  to  set  aside  this  verdict,  and  the 
motion  was  argued  on  June  26th,  1896,  before  a  Divi- 
sional Court  composed  of  Boyd,  C,  and  Robertson,  and 
Meredith,  JJ. 

McCarthy,  Q.  C,  and  R.  A.  Pringle,  for  the  motion.  The 
jury  may  have  found  a  negligent  act  on  the  part  of  the 
defendants  in  the  want  of  a  fence,  but  the  plaintiffs  are 
bound  to  shew  that  the  accident  was  caused  by  the 
absence  of  the  fence,  and  having  not  done  so,  cannot 
recover :  Wakelin  v.  The  London  and  South-  Western  R.  W. 
Co.,  12  App.  Cas.  41.  How  the  accident  happened  is  pure 
theory  and  surmise,  as  there  is  no  evidence  of  it.  The 
effect  of  what  evidence  there  is  on  that  point  is  to  shew 
that  Kervin  was  negligent  himself  in  using  the  planks  to 
cross  in  a  dangerous  manner,  and  that  when  warned  and 
instructed  not  to  do  so,  he  said  he  could  take  care  of  himself: 
Smith  v.  Baker,  [1891]  A.  C.  325 ;  MoyU  v.  Jenkins,  8 
Q.  B.  D.  116 ;  Keen  v.  Millwall  Lode  Co.,  ib.  482 ;  Smith's 
Law  of  Negligence,  2  ed.,  103. 

D.  B.  Maclennan,  Q.  C,  and  Aylesworth,  Q.  C,  contra. 
The  evidence  shews  that  the  accident  could  not  have  hap- 
pened if  there  had  been  what  is  required  even  at  common  law, 
viz. :  a  guard,  or  a  fence:  0 *  Connor  v.  The  Hamilton  Bridye 
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Argument.  Co.,  25  O.  R.  12 ;  Rogers  v.  The  Hamilton  Cotton  Co.,  23 
O.  R.  425 ;  Smith  v.  Baker,  [1891]  A.  C.  325.  The  posi- 
tion in  which  the  body  was  found  and  the  surrounding 
circumstances  afforded  in  themselves  sufficient  evidence 
that  the  death  was  caused  in  the  manner  contended  for  by 
plaintiffs:  Smith  v.  South-Eastern  R.  W.  Co.,  12  Times 
L.  R  67;  Fenna  v.  Clare,  [1895]  1  Q.  B.  199.  There  was 
no  contributory  negligence:  Britton  v.  Great  Western 
Cotton  Co.,  L.  R.  7  Ex.  130.  The  obligation  to  guard  the 
machinery  arises  as  soon  as  it  commences  to  work :  O'Con- 
nor v.  The  Hamilton  Bridge  Co.,  25  O.  R.,  at  p.  21. 

McCarthy,  Q.  C,  in  reply.  In  Fenna  v.  Clare,  the  wall 
was  a  nuisance  on  the  highway,  and  the  defendant,  who 
was  guilty  of  the  nuisance,  should  have  been  held  liable 
for  a  consequence.  In  Smith  v.  South-Eastern  R.  W.  Co., 
the  signal  man  neglected  his  duty,  and  the  deceased  had  a 
right  to  assume  there  was  no  danger. 

September  22, 1896.    Boyd,  C.  :— 

The  question  of  moment  is  whether  or  not  there  was 
evidence  to  be  submitted  to  the  jury.  That  is,  was  there 
anything  beyond  mere  conjecture  to  guide  them  as  to  how 
the  death  happened  ?  The  better  view,  in  my  opinion,  is 
that  the  case  could  not  have  been  withdrawn  from  the 
jury ;  and  that  being  so,  their  conclusion  should  not  be 
disturbed. 

There  was  unquestionably  evidence  of  negligence  on  the 
part  of  the  company — a  dangerous  structure  was  in  use 
without  the  statutory  safeguards  called  for  in  order  to 
protect  the  workman.  Then  it  is  equally  unquestionable 
that  the  deceased  man  was  killed  by  coming  in  violent  con- 
tact with  the  revolving  machinery  at  this  place  of  dan- 
ger, i.e.,  the  open  belt  pit  on  a  level  with  the  earthen  floor, 
the  edges  of  which  were  slippery  with  grease  at  the  point 
where  the  workman's  duties  usually  called  him. 

The  material  thing  is  this:  that  the  place  of  danger  which 
the  law  required  to  be  fenced  was  also  the  place  of  death. 


Digiti 


zed  by  G00gk 


XXVIII.]       KERVIN  V.  CANADIAN  COTTON  MILLS  CO.  77 

This  state  of  facts  fulfils  the  essential  duty  resting  on  the  Judgment, 
plaintiffs  to  prove  that  there  was  some  negligence  which  Boyd,  C. 
caused  or  materially  contributed  to  the  injury  or  death. 
I  use  the  language  of  Lord  Watson  in  Wakelin  v.  London 
&  South-western  R.  W.  Co.,  12  App.  Cas.,  at  p.  47.  Then 
no  conduct  on  the  part  of  the  deceased  person  is  proved  or 
found  by  the  jury  which  detracts  from  the  effect  of  this 
primary  negligence. 

The  circumstances  of  the  accident  and  the  marks  found 
upon  the  body  and  the  belt-pit,  though  not  shewing  pre- 
cisely how  the  death  happened,  do,  however,  in  my  opinion 
furnish  reasonable  data  from  which  the  jury  may  fairly 
infer  that  the  negligence  of  the  defendants  was  the  cause. 
Due  care  on  the  part  of  the  deceased  may  be  inferred  from 
the  plaintiff's  evidence,  and  the  jury  have*  found  against 
the  defendants'  contention  that  the  deceased  exposed  him- 
self to  the  danger  by  crossing  the  planks.  He  is  proved  to 
be  of  experience  in  the  duties  of  oiling  and  watching 
the  machinery  under  his  charge,  and  his  usual  manner  of 
going  to  his  work  by  a  safe  course  is  spoken  of  by  the 
witnesses;  one  of  whom  saw  him,  just  about  ten  minutes 
before  the  body  was  found,  with  oil-can  in  hand  apparently 
going  to  his  work. 

The  case  seems  stronger  in  favour  of  submission  to  the 
jury  than  was  Williams  v.  The  Great  Western  R.  W.  Co., 
L.  R.  9  Exch.  157,  in  which  the  defendants  neglected  a 
statutory  duty,  and  thereby  presumably  allowed  a  child 
to  stray  on  to  the  line.  See  also  Fenna  v.  Clare,  [1895] 
1  Q.  B.  199,  and  Moxleyv.  Canada  Atlantic  R.  W.  Co., 
14  A.  R.  309.  Altogether  I  favour  the  affirmance  of  the 
judgment  and  with  costs. 

Robertson,  J.: — 

The  plaintiffs  contend  that  the  action  is  maintainable  at 
common  law,  and,  in  my  judgment,  the  learned  Chief 
Justice  who  tried  the  case,  properly  laid  down  the  law  in 
that  regard,  in  his  charge  to  the  jury.    He  said  "  Where  a 
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Judgment,  master  employs  his  servant  in  a  dangerous  work,  it  is  his 
Robertson,  J.  duty  to  use  all  reasonable  precautions  for  the  safety  of 
that  servant;  and  if  he  does  not  use  all  reasonable  pre- 
cautions for  the  safety  of  his  servant,  then  he  is  guilty  of 
negligence.  The  first  question  for  you  is :  did  the  com- 
pany use  all  reasonable  precautions  for  the  safety  of  the 
deceased  ?  He  was  engaged  as  '  oiler '  of  machinery.  Is 
it  your  opinion  that  that  was  a  dangerous  employment  ? 
Then  the  company  were  bound  to  use  all  reasonable 
precautions  for  his  safety  in  that  employment,  and  if  they 
failed  to  use  all  reasonable  precautions,  they  would  be 
guilty  of  negligence,  so  far  as  the  deceased  is  concerned." 
I  think  that  is  a  proper  exposition  of  the  common  law 
doctrine.  There  is  no  manner  of  doubt  from  the  evidence 
that  the  deceased'met  his  death  by  coming  in  contact  with 
the  large  driving  wheel  or  pulley,  at  the  north  end  of  the 
trench,  as  it  is  called,  in  which  that  wheel  or  pulley  and 
another  at  the  south  end  of  the  trench  were  employed  in 
driving  certain  machinery  in  the  defendants'  factory. 
These  two  wheels  or  pulleys,  were  connected  by  a  very 
heavy  leather  belt,  and  were  about  fifty  feet  apart,  and 
were  operated  in  the  trench,  which  was  excavated  thirty- 
three  inches  below  the  surface  of  the  ground  which  formed 
the  floor  of  the  basement  of  the  factory ;  it  was  three  feet 
six  inches  wide  between  its  walls  which  were  of  brick, 
and  eighteen  inches  thick.  On  the  top  of  the  walls  there 
are  timbers  on  which  are  placed  the  bearings  on  which  the 
shaft  which  carries  the  pulleys  is  placed  and  revolves. 
These  pulleys  or  wheels  are  five  feet  in  diameter  and  two 
feet  wide  on  the  face,  and  the  belt  is  seventeen  and  a  half 
inches  wide.  The  belt  on  the  upper  side  runs  from  north 
to  south  and  from  south  to  north  on  the  lower  side,  and 
it  was  said  that  at  the  time  of  the  accident  the  pulleys 
were  revolving  at  220  revolutions  in  a  minute.  The 
lower  belt  ran  at  the  distance  of  ninteen  and  a  quarter 
inches  from  the  bottom  of  the  trench.  No  one  saw  how 
the  accident  happened.  Shortly  after,  however,  his  body 
was  found  lying  face  downwards  across  one  of  the  timbers 
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referred  to,  about  seven  feet  north  of  the  journal  or  shaft   Judgment, 
of  the  northern  pulley ;  the  head  was  towards  the  west,  Robertson,  J. 
the  chest  was  on  the  timber.     The  deceased   had  been 
seen  about  ten  or  fifteen  minutes  before,  standing  about 
thirty  or  thirty-five  feet  to  the  west  of  that  place,  with 
his  oil-can  in  his  hand. 

On  a  post  mortem  examination  it  was  found  that  there 
was  a  bruise  over  the  left  temple,  a  cut  on  top  and  one  on 
the  back  of  the  head ;  a  fracture  on  the  upper  part  of  the 
sternum  and  it  was  driven  in  upon  the  chest,  evidently  by 
some  external  violence ;  also  fracture  of  four  ribs  on  the  left 
side ;  there  was  also  a  compound  fracture  of  both  bones 
of  the  right  leg,  just  above  the  ankle. 

In  the  opinion  of  the  surgeon  who  performed  the  post 
mortem,  death  was  caused  by  the  body  coming  violently 
in  contact  with  the  beam  on  which  it  was  found.  The 
wounds  in  the  head,  he  was -of  opinion,  were  caused  by 
the  head  coming  in  contact  with  the  brickwork  of  the 
trench,  where  he  himself  and  two  others  found  some  hair 
and  a  part  of  the  skin  of  the  scalp,  which,  in  his  opinion, 
belonged  to  the  deceased.  The  wound  of  the  leg  was 
probably  caused,  he  said,  by  being  caught  in  the  large  belt 
before  referred  to. 

It  also  appeared  in  evidence  that  there  were  two  loose 
planks  laid  across  the  trench,  about  five  feet  south  of 
the  pulley  at  the  north  end  of  the  trench,  over  which 
the  deceased  and  other  servants  in  the  defendants' 
employment  had  on  two  or  three  occasions  crossed,  in 
order  to  get  from  one  side  of  the  trench  to  the  other, 
and  that  these  planks  were  only  three  feet  one  or  two 
inches  below  the  upper  belt,  and  that  there  was  great 
danger  in  doing  this  as  a  man  would  have  to  stoop  down  in 
order  to  pass  clear  under  the  belt;  and  further,  that  deceased 
had  been  told  some  weeks  before  his  death,  by  an  overseer 
in  the  mill,  that  he  should  not  pass  over  in  that  way; 
that  it  was  dangerojas  to  do  so,  and  the  planks  were  then 
removed,  but  appeared  to  be  there  at  the  time  of  the 
accident;  but  it  was  not  in  evidence  that  he  had  ever 
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judgment,  passed  over  in  that  way  since  the  overseer  had  told  him 
Robertson,  J.  not  to  do  SO. 

And  it  is  pretty  clear  that  the  jury  did  not  believe  the 
statement  of  the  overseer  (Ash ton)  as  to  his  having  for- 
bade deceased  to  cross  over  the  planks. 

The  plaintiff's  contention  was  that  the  death  was  caused 
by  the  deceased  having  slipped  down  between  the  large 
pulley  or  wheel  at  the  north  end  of  the  trench,  while  he 
was  engaged,  either  in  feeling  whether  the  shafting  at  the 
journal,  on  the  west  side  of  the  pulley  was  heating,  or 
while  in  the  act  of  oiling  the  journal  at  that  point.  The 
defendants  contended  at  the  close  of  the  plaintiffs  case, 
that  there  was  not  sufficient  evidence  to  warrant  that 
conclusion,  and,  moreover,  they  contended  that  there  was 
evidence  from  which  it  might  be  inferred  that  the  deceased 
had  been  guilty  of  contributory  negligence  by  having 
walked  over  the  two  planks  across  the  trench,  and  being 
knocked  off  or  fallen  into  the  trench  and  carried  with 
great  force  by  the  lower  bdlt,  and  forced  upwards  between 
the  pulley  and  the  west  wall  of  the  trench  and  thrown 
where  the  body  was  found. 

The  learned  trial  Judge  refused  to  nonsuit,  and  left 
the  case  fully  to  the  jury.  On  this  particular  point  he 
said:  "It  is  said  that  the  injury  was  occasioned  by  the 
deceased  disobeying  orders.  It  is  said  the  injury  occurred 
not  by  his  falling  against  this  belting  or  falling  into  this 
trench  from  any  part  of  it  except  from  certain  planks 
that  were  placed  across  it  and  which  he  attempted  to 
cross  on  the  occasion  when  he  met  with  the  injury. 
Of  course  those  planks  would  not  have  been  there 
if  it  had  been  fenced,  but  that  makes  no  difference  if  he 
disobeyed  orders  given  to  him,  crossed  on  those  planks 
and  by  reason  of  crossing  on  those  planks  met  his  death. 
And  for  this  reason.  He  was  ordered — if  you  are  to 
believe  the  evidence  of  Ashton — not  to  cross  upon  those 
planks  and  in  disobedience  of  the  orders  he  crossed,  as 
alleged  by  the  defendants,  and  so  met  his  death.  If  a 
servant  in  direct  defiance  of  his  master's  orders,  does  a 
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particular  thing  and  is  injured  by  it,  the  master  cannot  be    Judgment, 
liable  for  it.  Robertson,  J. 

But  the  question  is,  did  he  meet  his  death  by  crossing 
these  planks  or  not  ?  He  met  his  death  in  some  way  or 
other  by  this  belting.  There  is  a  considerable  extent  of  it 
— I  forget  how  far  it  stretches — some  forty  or  fifty  feet  I 
believe.  The  defendants  allege  that  they  have  given 
evidence  which  ought  to  satisfy  you  that  he  met  his  death 
by  going  across  these  planks.  Are  you  satisfied  that  he 
met  his  death  by  going  across  these  planks  or  in  some 
other  way  ?  If  he  met  his  death  by  going  across  on  these 
planks,  then  the  plaintiffs  could  not  recover,  because  he 
was  going  across  the  planks  in  defiance  of  the  orders  of 
Ashton,  his  superior  officer,  if  you  believe  Ashton's  testi- 
mony. 

Now  I  shall  have  to  refer  you  to  this  model.  [The  learned 
Chief  Justice  here  referred  to  a  model  in  evidence.]  These 
planks  were  placed  somewhere  here,  it  is  said.  Nobody 
tells  us  in  what  position  precisely  they  were  before  this 
man  met  with  his  injury.  No  one  speaks  of  seeing  them 
that  day  at  all  or  knowing  the  position  they  occupied. 
After  this  accident  two  of  the  witnesses,  I  think,  say  that 
this  end  of  the  two  planks  was  a  little  this  way,  two  or 
three  inches.  Well,  whether  the  planks  were  that  way  in 
the  afternoon  before  he  crossed  or  not,  no  one  can  say. 
Crossing  here  and  being  struck  by  the  belt,  his  feet  being 
on  the  planks,  it  is  said  the  planks  would  have  been 
pushed  this  way,  instead  of  that,  if  they  were  pushed  at 
all,  but  there  is  no  evidence  whatever  that  they  occupied 
any  different  position  after  this  injury,  than  they  did  before, 
because  it  is  not  shewn  how  they  were  before. 

Then  it  is  said  that  his  cap  was  found  down  here,  I 
think.  If  his  cap  was  found  there,  how  did  it  get  there  ? 
Can  anyone  tell  how  it  came  there  ? 

Then  his  body  was  found  on  this  beam.  His  head  was 
injured  and  hair  was  sticking  on  the  side  here,  according 
to  three  of  the  witnesses — according  to  Mr.  MacPherson 
it  was  on  the  end. 

11 — VOL.  XXVIII.  o.R. 
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Judgment.  If  he  was  oiling  this  bearing  and  the  lower  part  of  his 
Robertson,  J.  body  caught  by  the  belting  and  thrown  in  front  of  the 
pulley,  would  that  account  for  the  position  in  which  he 
was  found  ?  If  he  had  been  struck  and  gone  over  this  way 
could  it  be  reasonably  supposed  that  only  his  leg  went 
under  the  pulley  and  not  his  whole  body  or  a  considerable 
part  of  it  ?  It  does  not  appear  that  his  body  or  his  head 
went  between  the  belt  and  the  pulley  because,  as  one  of 
the  witnesses  said,  he  would  be  flattened  as  flat  as  a  pan- 
cake if  he  had. 

The  argument  on  the  part  of  the  plaintiffs  is  that  he  was 
oiling  this  bearing,  and  that  he  tripped  in  some  way  or 
other,  fell,  and  was  thrown  in  the  way  in  which  he  was 
found. 

The  argument  of  the  defendants  is  that  he  was  struck 
by  this  belt,  thrown  from  the  planks,  and  carried  under 
b}'  the  belting. 

I  do  not  know  how  he  could  have  been  carried,  because 
there  is  only  nine  inches  between  the  pulley  and  the  side 
of  the  trench. 

Ask  yourselves  which  is  the  most  reasonable  way.  Was 
he  using  those  planks  in  crossing  there,  or  did  he  meet 
with  the  injury  in  some  other  way  ?  If  so,  was  it  by  rea- 
son of  the  defendants  not  taking  reasonable  precautions 
for  his  safety,  or  was  it  because  they  had  not  fenced  as 
the  law  required  them  to  do,  or  securely  guarded  this 
belting,  or  was  it  because  there  was  a  defect  in  the  condi- 
tion of  their  plant  by  reason  of  there  being  no  guarding  ? 
As  I  have  said,  if  you  come  to  the  conclusion  that  he  met 
with  his  death  by  crossing  these  planks  and  at  no  other 
part  of  this  trench,  then  if  you  believe  that  Ashton  forbade 
him  doing  that,  and  he  was  doing  it  in  defiance  of  orders, 
the  plaintiffs  cannot  recover. 

But,  supposing  Ashton  had  not  forbade  him  at  all,  could 
it  be  said  that  a  man  using  these  planks  was  using  the 
ordinary  care  which  every  person  must  use  who  is  work- 
ing amongst  dangerous  machinery  ?  " 

[The  learned  Judge  then  referred  to  the  portion  of  the 
charge  to  the  jury,  ante  p.  74,  and  continued :] 
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The  evidence  also  shewed  that  it  was  most  dangerous  to  Judgment, 
have  left  this  trench  and  the  pulleys  or  wheels  unenclosed  Bobertaon, 
by  a  fence ;  that  from  the  situation  of  things  at  or  near 
the  pulley  in  question,  the  deceased  was  placed  in  jeopardy 
whenever  he  attempted  to  perform  .his  duty  there  as 
"  oiler."  And  Mr.  McPherson,  the  superintendent  of  the 
defendants'  mill,  recognizing  that  fact,  ordered  Ashton,  the 
mechanical  overseer,  to  have  that  done  after  some  proposed 
alterations  in  regard  to  the  machinery  had  been  accomp- 
lished. Notwithstanding  that  the  superintendent  was  of 
opinion  that  it  was  dangerous  to  leave  the  pulleys  and 
trench  open,  he  left  the  place  in  that  state  during  the  time 
when  the  pulleys  were  in  full  operation. 

The  case  relied  on  by  the  defendants  is  Wakelin  v.  The 
London  &  SotUh-Western  &  W.  Co.,  12  App.  Cas.  41, 
the  headnote  of  which  says :  "  That  even  assuming  (but 
without  deciding)  that  there  was  evidence  of  negligence 
on  the  part  of  the  company,  yet  there  was  no  evidence  to 
connect  such  negligence  with  the  accident :  that  there  was 
therefore  no  case  to  go  to  the  jury  and  that  the  railway 
company  were  not  liable." 

The  facts  shortly  stated  are.as  follows  :  A  railway  line 
crossed  a  public  footpath  on  the  level,  the  approaches  to 
the  crossing  being  guarded  by  hand  gates.  A  watchman 
who  was  employed  by  the  railway  company  to  take 
charge  of  the  gates  at  the  crossing  during  the  day,  was 
withdrawn  at  night.  The  dead  body  of  a  man  was  found 
on  the  line  near  the  level  crossing  at  night,  the  man 
having  been  killed  by  a  train  which  carried  the  usual 
headlight  Ittit  did  not  whistle,  or  otherwise  give  Warning 
of  its  approach.  No  evidence  was  given  of  the  circum- 
stances under  which  the  deceased  got  on  the  line.  It 
appeared  also  that  there  was  a  slight  curve  at  the  cross- 
ing ;  that  assuming  the  deceased  to  have  been  crossing  the 
line  from  the  down  side  and  standing  inside  the  hand 
gates  but  not  on  the  line,  he  could  have  seen  a  train 
approaching  on  the  down  side  at  a  distance  of  nearly  if 
not  quite  half  a  mile,  but  that  when  standing  in  the  centre 
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Judgment-  of  the  line  he  could  have  seen  a  train  approaching  on  the 
Robertson,  J.  down  side  at  a  distance  of  more  than  one  mile ;  that  the 
body  of  the  deceased  was  found  on  the  down  side  of  the 
line  and  that  he  was  run  upon  and  killed  by  a  down  train  ; 
that  the  lights  carried  by  the  engine  were  visible  at  the 
distance  above  mentioned ;  that  the  company  did  not  give 
any  special  signal  or  take  any  extraordinary  precautions, 
while  their  trains  were  travelling  over  the  crossing. 

In  my  judgment  there  is  a  marked  distinction  between 
that  case  and  this.  There  there  ,was  nothing  whatever  to 
shew  how  the  accident  happened,  and  there  was  very 
strong  circumstantial  evidence  to  shew  that  it  must  have 
been  caused  by  want  of  reasonable  care  on  the  part  of  the 
deceased.  The  train  at  the  time  the  deceased  attempted 
to  cross  the  line  must  have  been  between  him  and  the 
half-mile  limit  of  vision  of  the  headlight ;  if  it  was  not, 
there  is  no  doubt  he  had  ample  time  to  cross  over ;  and  if 
it  was  not  visible  when  he  stepped  through  the  hand 
gate,  it  must  have  been  visible  when  he  had  reached  half 
way  across,  so  that,  although  the  company  did  not  give 
any  special  signal  or  take  very  extraordinary  precautions 
while  their  trains  were  travelling  over  the  crossing,  it  was 
clear  that  the  circumstances  presented  were  such  that  in 
the  absence  of  evidence  to  shew  how,  or  at  what  pre- 
cise time,  the  deceased  met  his  death,  there  was  nothing 
to  leave  to  the  jury.  There  was,  in  fact,  evidence  to  shew 
that  the  deceased  must  have  been  guilty  of  negligence  in 
not  looking  out  for  a  train,  no  matter  whether  he  was 
aware  that  a  train  was  due  to  travel  over  that  crossing  at 
the  time  or  not.  No  man  can  be  considered  freed  from 
the  charge  of  negligence  on  his  own  part  who  crosses  a 
railway  at  night  without  looking  both  up  and  down  the 
line  for  that  signal  which  is  always  carried  in  front  of  a 
locomotive  after  dark. 

It  was  not  such  a  case  as  involved  the  proposition  put 
by  Lord  Fitzgerald,  at  p.  52,  in  regard  to  negligence  and 
contributory  negligence  ;  there  was  no  conflict  on  the 
facts  in  proof;  therefore,  there  was  nothing  to  go  to  the 
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jury.  But  here  there  is  conflict  or  doubt  as  to  the  Judgment, 
proper  inference  to  be  deduced  from  the  facts  in  proof,  Robertson,  J, 
in  which  case  it  was  for  the  jury  to  decide.  If  the 
plaintiff  can  establish  his  case  in  proof  without  disclosing 
any  matters  amounting  to  contributory  negligence,  or  from 
which  it  can  reasonably  be  inferred,  then  the  defendant  is 
left  to  give  such  evidence  as  he  can  to  sustain  that  issue. 

Now,  what  has  the  plaintiff  in  this  case  established?  The 
facts  are  clear  and  not  denied,  that  the  deceased  met  his 
<leath  by  coming  in  violent  contact  with  the  large  pulley 
or  wheel  at  the  north  end  of  the  trench.  He  was  seen 
on  the  west  side  of  that  wheel,  with  the  oil-can  in  his  hand 
about  twenty-five  or  thirty  feet  from  the  trench,  about 
fifteen  or  twenty  minutes  before  his  dead  body  was  found 
lying  across  a  beam  on  which  the  journal  or  shafting  or 
the  wheel  revolved.  On  the  east  side  of  the  west  wall  of  the 
trench,  a  short  distance  below  its  surface,and  about  fourteen 
or  sixteen  inches  from  the  north  end,  some  of  .his  hair,  with 
a  portion  of  the  skin  or  scalp  attached  to  it,  was  found  stick- 
ing to  the  wall.  The  injuries  to  the  body  were  such  as  to 
make  it  reasonably  clear  that  the  deceased  had  passed  be- 
tween the  west  side  of  the  large  pulley  and  the  east  side  of 
the  wall  of  the  trench.  His  duty  was  to  "  oil  "  the  journals 
of  that  wheel,  and  to  watch  and  ascertain  whether  the 
journal  was  heating  or  not ;  in  performance  of  this  duty  he 
was  obliged,  by  reason  of  the  negligence  of  the  defendants, 
to  put  himself  in  a  dangerous  position  by  leaning  over  in 
close  proximity  to  the  pulley,  which  was  revolving  at  the 
rate  of  220  revolutions  per  minute,  creating  a  violent 
whirl  in  the  atmosphere,  which  might  tend  to  draw  his 
body  towards  it. 

The  negligence  of  the  defendants  consisted  in  not  hav- 
ing this  dangerous  machinery  fenced  in,  by  such  means  as 
would  enable  the  deceased  to  perform  his  work  free  from 
danger.  Now  leaving  the  case  there,  is  there  any  doubt 
that  the  cause  of  death  was  by  coming  in  contact  with 
that  pulley  in  some  way  or  other  ?  That  being  the  case, 
could  the  trial  Judge  have  withdrawn  the  case  from  the 
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Judgment.  jury  ?  But  the  defendants  shew  that,  at  the  time  of  the 
Robertson,  J.  accident,  two  planks  were  lying  across  the  trench  about 
five  feet  south  of  the  pulley,  and  from  that  fact  alone,  the 
defendants  contend  that  the  inference  to  be  drawn  is,  that 
the  deceased  met  with  his  death  in  attempting  to  cross  on 
these  planks  under  the  revolving  belt,  and  therefore  the 
defendants  say  it  was  just  as  likely  that  the  latter  took 
place  as  the  former;  and,  therefore,  there  was  nothing  to 
go  to  the  jury.  There  was  no  evidence  of  the  deceased 
having  been  on  these  planks  on  that  day  ;  it  is  a  mere 
suggestion,  that,  because,  on  a  former  occasion,  weeks 
before,  he  had  been  seen  to  do  so,  it  was  a  necessary  infer- 
ence to  be  drawn  from  the  fact  of  these  planks  being  pre- 
sent at  the  time  of  the  accident.  Now,  is  not  that  the 
proposition  put  by  Lord  Fitzgerald  that,  if  there  is  a  con- 
flict or  doubt  as  to  the  proper  inference  to  be  deduced  from 
the  facts,  then  it  is  for  the  jury  to  decide  ?  Had  these 
planks  not  been  there,  could  there  be  any  doubt  that  the 
case  should  go  to  the  jury  ?  Then,  the  fact  of  there  being 
present  surely  is  not  sufficient  to  warrant  the  case  being 
withdrawn.  It  was  on  the  defendants  to  shew  the  con- 
tributory negligence,  if  any ;  a  mere  suggestion  that  by 
crossing  over  the  planks  the  accident  might  have  occurred 
is  not  sufficient. 

It  appears  to  me  that  the  case  of  Smith  v.  South- 
Eastern  R.  W.  Co.,  [1896]  1  Q.  B.  178,  is  authority  in  sup- 
port of  the  ruling  of  the  learned  Chief  Justice  who  tried 
this  case.  Bearing  in  mind  that  in  this  case  there  was 
negligence  on  the  part  of  the  defendants  in  not  having  the 
pulleys  and  belt  properly  protected,  and  the  fact  that  the 
deceased  met  his  death  in  some  way  connected  with  this 
pulley  and  belt  while  in  discharge  of  his  duty,  yet  that,  I 
agree,  would  not  be  sufficient  to  entitle  the  plaintiffs  to 
recover,  if  the  deceased  was  also  guilty  of  contributory 
negligence ;  no  action  in  that  case  could  be  maintained,  and 
it  may  be  said  that  it  is  not  made  out  that  the  defendants' 
negligence  was  the  sole  cause  of  the  accident,  or  that  the 
negligence  of  the  defendants  was  not  the  cause  of  the 
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accident  because  it  was  caused  by  the  joint  negligence  of  Judgment. 
the  defendants  and  the  deceased.  Robertson,  J, 

Now,  in  such  a  case,  Lord  Esher,  M.  R.,  at  p.  182,  says : 
"  The  question  in  this  case  seems  to  reduce  itself  into  this  : 
Could  the  Judge  properly  have  directed  the  jury  as  a 
matter  of  law  that  negligence  on  the  part  of  the  deceased 
was  proved  ?  It  is  an  admitted  proposition  of  law  that,  if 
there  is  no  evidence  of  some  material  fact  which  forms  an 
essential  part  of  the  plaintiff's  case,  then  the  Judge  is 
bound  to  withdraw  the  case  from  the  jury."  If  the  assumed 
knowledge  of  the  deceased  in  that  case,  as  to  the  duties  of 
the  watchman  in  charge  at  the  crossing  when  a  train  was 
signalled,  could  be  taken  into  consideration  by  the  jury, 
and  that  the  fact  of  his  remaining  in  his  house  might 
have  produced  in  the  mind  of  the  deceased  a  sense  of 
security  which  would  prevent  its  being  a  want  of  reason- 
able care  not  to  look  up  and  down  the  line  to  see  whether 
a  train  was  coming ;  surely  it  was  for  the  jury  to  say 
whether  the  mere  fact  of  these  two  planks  being  placed 
across  the  trench  by  some  one,  there  being  no  evidence  as 
to  whether  the  deceased  had  so  placed  them  or  not,  was 
sufficient  to  warrant  them  in  concluding  that  $he  deceased 
had  met  his  death  by  crossing  over  them.  There  is  no 
doubt  he  might  have  done  so,  but  it  was  for  the  defendants 
to  establish  the  fact,  not  merely  to  point  out  that  it  was 
possible,  in  the  face  of  the  other  evidence  which  the  jury 
were  bound  to  consider,  that  the  death  was  caused  by 
coming  in  contact  with  the  pulley  while  engaged  in  oiling 
or  ascertaining  if  the  journal  was  heated. 

In  the  same  case  the  remarks  of  Kay,  L.  J.,  at  p. 
188,  are,  in  my  judgment,  most  applicable.  "  I  venture 
to  say,  that  with  all  respect  for  those  who  hold  a 
different  opinion,  that  as  long  as  we  have  trial  by  jury 
and  juries  are  judges  of  the  facts,  it  should  be  a  very 
exceptional  case  in  which  the  Judge  could  so  weigh  the 
facts  and  say  that  their  weight  on  the  one  side  and  the 
other  was  exactly  equal.  There  may  be  such  cases,  and 
the  House  of  Lords  seems  to  have  considered  that  there 
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Judgment,    might  be.    I  can  only  say  that  I  think  they  must  be  very 
Robertson,  J.  rare,  and  I  certainly  do  not  think  that  the  present  case  is 
one  of  them." 

Meredith,  J. : — 

Assuming  that  in  leaving  the  belt  pit  unfenced  the 
defendants  were  guilty  of  actionable  negligence,  can  the 
plaintiffs  recover  in  this  action  ? 

Upon  general  principles  I  would  answer,  no ;  because 
they  have  not  proved  that  such  negligence  was  the  cause 
of  the  injury  complained  of. 

In  an  action  such  as  this,  it  is  very  plain  that  the  plain- 
tiff must  fail,  unless  he  proves  not  only  actionable  negli- 
gence, but  that  such  negligence  was  the  proximate  cause 
of  the  injury  for  which  damages  are  sought. 

It  is  obvious,  that,  no  matter  how  gross  the  negligence, 
no  action  lies  unless  it  was  the  cause  of  the  injury. 

In  this  case  the  workman  was  no  doubt  killed  by  the 
belt  and  a  wheel  upon  which  it  revolved:  that  is  not 
disputed  :  but  was  the  omission  to  fence  the  cause  of  the 
injury  ?  There  is  no  direct  proof  that  it  was  ;  there  was 
no  eye-witness  of  the  accident ;  the  man  was  found  dead, 
and  there  were  such  marks  made  as  indicated  that  he  had 
been  killed  at  and  by  the  belt  and  wheel.     That  is  all. 

Then  it  was  proven — and  there  is  no  shadow  of  doubt — 
that  the  workman  had  been  in  the  habit,  for  his  own 
convenience  and  against  orders  and  after  warning  of  the 
danger,  of  crossing  the  pit  on  planks — no  doubt  placed 
there  by  himself — between  the  extremely  rapidly  revolv- 
ing belt,  the  upper  side  of  which  was  only  3  feet  and  2 
inches  above  the  planks,  so  that  he  was  obliged  to  stoop 
considerably,  in  crossing,  to  avoid  coming  in  contact 
with  it. 

It  is  admitted  that  if  injured  in  thus  crossing  the  pit  no 
action  lies,  and  it  is  admitted  also,  as  it  must  be,  that  it  is 
pure  surmise  when,  and  how,  the  workman  came  in  contact 
with  the  machinery. 
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It  may  have  been  in  thus  wrongly  crossing  the  pit,  or  it  Judgment, 
may  have  been  in  examining  the  bearing  of  the  wheel,  or  Meredith,  J. 
it  may  have  been  in  walking  beside  the  pit.     No  man  can 
tell  how ;  any  man  can  guess  any  one  of  the  three,  but  if 
right  in  his  surmise  he  would  be  right  not  upon  evidence, 
but  purely  on  chance. 

The  whole  evidence  seems  more  consistent  with  the 
workman  haying  fallen  in  at  some  other  place  than  at 
the  bearing  of  the  wheel ;  there  the  wheel  would  pre- 
vent that  to  some  extent ;  he  was  seen  with  the  oil-can  in 
his  hand,  not  long  before  the  accident,  but  before  the  acci- 
dent it  had  been  put  away  in  its  place — together  indicating 
that  he  had  done  any  needed  oiling  a  short  time  before  the 
accident ;  he  was  last  seen  going  in  a  way  which  would 
bring  him  on  the  far  side  of  the  belt  race,  and  he  was  not 
seen  to  return;  the  position  of  the  cap  and  the  injuries 
received  and  the  marks  indicating  the  course  of  his  body 
are  just  such  as  probably  would  have  been  if  the  accident 
had  happened  in  crossing  at  the  pl&nks ;  falling  forward,  or 
his  head  touching  the  belt,  his  cap  might  be  thrown  where 
it  was  found ;  his  body  going  forward  might  fall  against 
the  far  side  of  the  pit,  one  foot  remaining  on  the  swift 
running  belt,  till  caught  by  the  wheel,  the  rest  of  the  body 
going  down,  with  the  impetus  of  the  fall,  between  the  belt  t 
and  the  side  of  the  pit ;  but  these,  like  all  else,  are  but 
possibilities  upon  which  a  guess,  not  a  reasonable  conclu- 
sion from  evidence,  could  be  based. 

There  is  no  presumption  that  the  man  was  doing  right 
when  the  accident  happened  :  the  chances  of  it  happening 
were  very  greatly  increased  if  he  were  doing  wrong — cross- 
ing in  that  most  dangerous  way  he  had  adopted  for  his 
own  convenience. 

Under  these  circumstances,  unless  there  is  to  be  a  great 
departure  from  the  principles  upon  which  such  cases  as 
Hammock  v.  White,  It  C.  B.  N.  S.  588 ;  Cotton  v.  Wood,  8 
C.  B.  N.  S.  568;  and  Wakelin  v.  The  London  and  South- 
Western  R.  W.  Co.,  12  App.  Cas.  41,  were  decided,  the 
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Judgment,  plaintiffs  cannot  recover  upon  the  evidence  adduced  at  the 
Meredith,  J.   trial  of  this  action. 

There  was  no  reasonable  evidence  that  the  injury  com- 
plained of  was  caused  by  the  alleged  negligence,  which  I 
have  assumed  to  have  been  proved. 

Deal  with  the  evidence  as  you  will  there  still  remains 
the  fact  that  the  workman  bad  wrongly  crossed  the  pit, 
and  that  no  one  can  say  that  his  injury  .did  not  come 
while  endeavouring  thus  to  cross. 

The  jury  are  not  at  liberty  to  guess;  a  verdict  supported 
entirely  upon  mere  surmise  cannot  stand.  The  case  ought 
not,  in  my  judgment,  to  have  been  left  to  them  ;  it  was  the 
duty  of  the  trial  Judge  to  have  ruled  that  there  was  no 
reasonable  evidence  to  go  to  them  that  the  man's  death 
was  caused  by  the  alleged  negligence  of  the  defendants  ; 
and  to  have  dismissed  the  action. 

It  is  not,  at  this  stage,  a  question  of  contributory  negli- 
gence, but  is  a  question  of  proximate  cause.  Was  there  any 
reasonable  evidence  upon  which  a  jury  could  find  that  the 
absence  of  a  fence,  and  not  the  workman's  own  risky  act, 
really  caused  the  injury  ? 

I  have  been  unable  to  find  any  case  quite  like  this, 
though  the  principles  upon  which  many  of  them,  such  as 
I  have  referred  to,  were  decided,  seem  to  me  quite  applica- 
ble to  it. 

In  the  Wakelin  Case,  which  is  probably  the  most  in 
point,  the  negligent  omission  complained  of,  if  performed, 
might  not  have  prevented  the  injury;  here  the  fencing  of 
the  pit  effectually  would  doubtless  have  prevented  it, 
because  it  would  have  stopped  the  practice  of  crossing  on 
the  planks  and  have  forced  the  workman  to  go  around  or 
adopt  some  other  expedient  as  "  a  short  cut."  But  the 
defendants  were  not  bound  to  fence  against  their  servant's 
disobedient,  dangerous  and  wrongful  act.  And,  on  the 
other  hand,  if  it  had  been  shewn  that  Wakelin  had  been  in 
the  habit  of  crossing  the  railway  in  such  a  manner  as 
would  have  made  him  a  trespasser,  and  might  have  been 
so  crossing  when  killed,  the  grounds  for  non-suiting  would 
have  been  much  strengthened. 
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Williams  v.  The  Great  Western  R.  W.  Co.,  L.  R.  9  Ex.    Judgment. 
157,  and  Smith  v.  South-Eastern  R.  W.  Co.,  [1896]  1  Q.  B.  Meredith,  J. 
178,  are  both  so  unlike  this  case  that  I  have  been  unable 
to  derive  any  assistance  from  them. 

If  Fenna  v.  Clare,  [1895]  1  Q.  B.  199,  cannot  be  sup- 
ported on  the  ground  that  whether  the  child  was  injured 
by  stumbling  against  the  spiking,  or  by  climbing  upon  the 
wall,  the  defendants  would  be  liable — on  the  authority  of 
such  cases  as  Lynch  v.  Nurdin,  1  Q.  B.  29 — I  do  not  seel 
how  it  can  be  supported  at  all.  There  are  in  this  case 
these  two  important  differences  at  least :  this  is  not  the 
case  of  a  dangerous  nuisance  in  a  public  place  :  and  the 
person  injured  was  not  a  child  of  tender  years  but  was  a 
man  who  knew  as  well  as  anyone  could  the  risk  he  ran 
in  working  and  going  about  the  machinery,  and  against 
the  wish  of  his  employers  increased  greatly  the  danger  and 
took  much  greater  risk  for  his  own  convenience. 

Upon  this  ground,  applicable  of  course  to  the  plaintiff's 
claim  whether  based  upon  common  law  or  upon  the  statute, 
I  would  allow  this  motion  and  dismiss  the  action,  with 
costs,  if  asked. 

It  is  not  needful  to  discuss  the  other  grounds  of  the 
motion,  some  of  which  I  may  however  say  seem  to  me 
quite  formidable. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

Irvine  v.  Macaulay  et  al. 
McLellan  v.  Macaulay  et  al. 

Limitation  of Actions—Payment  of  Purchase  Money  by  Instalments— Pos- 
session— Accrual  of  Right  of  Entry. 

Where  a  purchaser  is  in  possession  of  land  either  under  a  written  contract 
of  Bale,  or  with  the  assent  of  the  vendor,  the  purchase  money  being 
payable  by  instalments,  the  vendor's  right  of  entry  does  not  first  accrue 
until  default  occurs  in  payment  of  an  instalment. 

Statement.       This  was  an  appeal  from  a  judgment  of  Robertson,  J. 

The  trial  was  commenced  at  Cobourg,  without  a  jury,  on 
October  30th  and  31st,  1895,  and  was  subsequently  pro- 
ceeded with  and  concluded  at  Toronto  on  November  30th, 
1895,  and  January  30th  and  31st,  1896. 

Clute,  Q.  G,  and  E.  C.  8.  Huycke,  for  the  plaintiff. 
Shepley,  Q.  G,  and  H.  W.  Delaney,  for  the  defendants. 

The  following  statement  of  facts  is  taken  from  the 
judgment  of  Robertson,  J. 

This  action  was  commenced  on  19th  October,  1874, 
by  suing  out  a  writ  of  summons  in  ejectment  against 
Henry  Macaulay,  Margaret  Macaulay  and  Jane  McGuire, 
and  all  persons  entitled  to  defend  the  possession  of  the 
east  half  of  lot  No.  10,  in  the  1st  concession  of  the  town- 
ship of  Murray,  to  the  possession  whereof  the  Honourable 
George  Irvine  claimed  to  be  entitled. 

The  defendants  appeared  on  26th  January,  1875,  and 
defended  for  the  whole  land ;  and  besides  denying  title  of 
plaintiff,  asserted  title  in  themselves  by  virtue  of  long 
possession  in  themselves  and  those  under  whom  they 
claim. 

On  11th  May,  1893,  by  an  order  made  by  the  local 
registrar,  at  Cobourg,  the  action  was  revived  in  the  name 
of  Catherine  McLellan,  plaintiff,  she  having,  by  deed  dated 
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14th  May,  1886,  become  the  owner  in  fee  simple  of  the  Statement, 
land  from  the  Honourable  George  Irvine ;  and  against  the 
defendant  Henry  Macaulay,  Jane  Lafferty  and  James 
Lafferty  as  defendants.  The  defendant  Margaret  Macaulay, 
since  the  action  was  commenced,  having  departed  this  life, 
leaving  the  defendants  Henry  Macaulay  and  Jane  McGuire, 
her  son  and  daughter  respectively,  both  surviving  her,  and 
the  defendant  Jane  McGuire  having  intermarried  with 
James  Lafferty  while  suit  pending. 

I  find  the  following  facts  : 

On  the  14th  October,  1840,  it  was  agreed  on  behalf  of 
Henry  LeMesurier  and  James  Dean,  by  their  agent  C.  O. 
Benson,  of  Belleville,  to  sell  lot  No.  10  in  the  1st  conces- 
sion of  Murray,  200  acres,  to  Henry  Macaulay,  James  Hall 
and  Hugh  Tate,  at  one  pound  and  ten  shillings  per  acre, 
and  the  purchasers  paid  to  Mr.  Benson  £50,  on  account  of 
the  purchase  money ;  the  said  parties  to  pay  another  fifty 
pounds  on  the  said  Henry  LeMesurier  and  James  Dean  # 
being  enabled  to  give  a  sufficient  title  for  the  said  lands, 
and  the  remainder  in  annual  instalments  of  £100  each, 
with  interest,  the  said  purchasers  being  bound  to  give  a 
mortgage  on  the  premises  to  secure  the  payment  of  the 
instalments. 

A  receipt  signed  u  C.  O.  Benson,  agent  for  H.  LeMesurier 
and  James  Dean  "  per  D.  Cameron,  was  given  for  the  above 
instalment,  setting  forth  the  above  facts.  The  names  of 
the  purchasers  are  also  written  at  the  foot  of  that'paper. 

The  east  half  of  the  lot  was  taken  possession  of  by  Henry 
Macaulay,  and  the  west  half  by  Hall  and  Tate,  and  it 
appears  to  have  been  understood  between  them,  that  they 
should  ultimately  have  those  respective  portions. 

Afterwards  Hall  and  Tate  came  to  some  arrangement 
with  Mr.  Adam  Henry  Meyers,  of  Trenton,  by  which  they 
sold  out  their  interest  to  him,  and  it  was  ultimately  on 
the  16th  November,  1852,  agreed  by  and  between  Meyers 
on  the  one  part  and  LeMesurier  and  Dean  on  the  other, 
that  Meyers  should  pay  LeMesurier  and  Dean  for  the  west 
half  of  the  lot,  as  follows :  £40  in  six  months  from  that 
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Statement,    date,  and  the  balance  of  £175  in  three  equal  instalments 
thereafter,  with  interest. 

And  the  plaintiff  contends,  and  I  find  some  evidence  of 
the  fact,  and  have  concluded  with  some  doubt,  that  on  the 
6th  March,  1852,  Henry  Macaulay  entered  into  an  agree- 
ment with  C.  O.  Benson,  as  agent  for  the  owner,  for  the 
purchase  of  the  east  half  of  the  lot,  for  £240,  payable  in 
six  yearly  instalments  of  £40  each,  with  interest  on  1st 
November  in  each  year,  the  first  instalment  to  be  paid  on 
1st  November,  1853. 

The  evidence  is  not  very  satisfactory  as  to  the  existence 
of  this  agreement,  but  both  the  McLellans,  the  plaintiff's 
solicitors,  swear  they  saw  it  in  the  possession  of  C.  0. 
Benson's  brother  a  short  time  before  it  was  destroyed  by  a 
fire  in  Benson's  house.  They  made  a  memorandum  of  its 
contents  which  are  as  above. 

Had  I  to  rely  on  this  evidence  as  proof  of  the  agreement 
I  should  hesitate,  but  as  the  defendants  for  the  purposes 
of  this  branch  of  the  case  waive  strict  proof  for  the  pre- 
sent, I  will  assume  there  was  such  an  agreement. 

Then  it  is  in  evidence  that  on  the  19th  October,  1853, 
Henry  Macaulay  came  to  the  office  of  Mr.  D.  Murphy,  a 
practicing  solicitor  at  Trenton,  and  requested  him  to  write 
to  Mr.  LeMesurier  as  to  how  he,  Macaulay,  could  make  a 
payment  on  his  land,  being  east  half  of  the  lot.  An  answer 
to  a  letter  written  by  Murphy  came  from  Mr.  LeMesurier, 
dated  Quebec,  22nd  October,  1853,  requesting  him,  Murphy, 
to  pay  the  instalment  then  due  by  Macaulay  on  east  half 
of  lot  10  in  1st  concession  Murray  into  the  hands  of  Mr. 
Q.  Macnider,  agent  of  the  Bank  of  Montreal  to  be  applied  to 
his,  Mr.  LeMesurier's,  credit.  In  terms  of  the  letter  it 
appears  that  on  1st  November,  1853,  Mr.  Macnider  received 
from  Macaulay  the  sum  of  <£44  for  H.  LeMesurier,  Esquire, 
of  Quebec,  in  accordance  with  his  letter  to  D.  R.  Murphy, 
Esquire,  of  22nd  October  instant. 

At  this  time  and,  in  fact,  from  and  inclusive  of  the  year 
1840,  Henry  Macaulay  was  living  on  the  east  half  of  the 
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lot,  and  he  up  to  the  time  of  his  death,  and  the  defendants    Statement 
since,    have    been    in     possession    thereof,    claiming,  to 
own  the  same,  and  have  ever  since  treated  it  and  dealt 
with  it  as  their  own  property. 

There  is  nothing  in  writing  between  the  parties  which 
shews  that  Macaulay  was  to  have,  or  to  be  entitled  to  the 
possession  of  the  property  or  any  part  thereof,  until  pay- 
ment or  default  made  in  payment  of  any  instalment. 

In  view  .of  the  contention  of  the  parties,  it  is  not  neces- 
sary to  go  into  the  question  of  paper  title  of  the  plaintiff 
The  defendants  in  urging  their  defence  assume  that  the 
plaintiff  has  a  paper  title,  but  contend  that  such  title  has 
been  lost  by  a  paramount  title  acquired  by  defendants  and 
those  through  whom  they  claim  by  right  of  possession,  the 
late  Henry  Macaulay  having  entered  into  possession  so  far 
back  as  1840,  without  any  legal  right  to  so  enter  as  against 
the  owner.  Or  in  case  it  should  be  found  that  he  entered 
into  an  agreement  to  purchase  the  east  half  of  the  lot,  that 
agreement  was  on  the  Cth  March,  1852,  from  which  time 
he  has  held  undisturbed  possession. 

If  the  latter  contention  prevails,  then  defendants  §ay  on 
6th  March,  1852,  the  most  that  can  be  said  is,  that  on  that 
day  Henry  Macaulay,  admitted  the  ownership  of  the  land 
to  be  in  Henry  LeMesurier,  from  whom  he  agreed  to  pur- 
chase ;  that  there  was  no  agreement  that  he  was  to  go  into 
possession  in  the  meantime,  but  the  fact  is  he  did  either 
go,  or,  what  is  more  correctly  speaking,  he  did  not  leave 
possession  from  that  date,  so  that  he  was  there  at  most  as 
a  tenant  at  will.  That  state  would  terminate  at  the 
end  of  a  year,  if  not  sooner  put  an  end  to.  The  Statute 
of  Limitations  would  commence  to  run  on  6th  March,  1853. 
The  action  was  not  commenced  until  19  th  October,  1874, 
and  it  is  contended  that  nothing  has  been  done  to  stay  the 
operation  or  to  create  a  new  tenancy. 

The  learned  trial  Judge  reserved  his  decision,  and  sub- 
sequently delivered  the  following  judgment  : 
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Judgment.        February  13,  1896.    Robertson,  J.,  (after  setting  out 
Bobertson,  J.  the  facts  as  above) : — 

In  Doe  d.  Tomes  v.  CJiamberlaine,  5  M.  &  W.  14,  it 
appeared  the  defendant  had  been  let  into  possession  of  the 
land  in  question  by  the  plaintiff,  under  an  agreement  of  pur- 
chase dated  the  22nd  February,  1833,  by  which  it  was  stipu- 
lated that  defendant  should  be  let  into  possession  forthwith, 
paying  interest  at  the  rate  of  five  per  cent,  per  annum  on 
the  amount  of  the  purchase  money  until  completion  of  the 
purchase,  which  was  to  be  completed  by  22nd  May  then 
next.  The  defendant  had  remained  in  possession  of  and 
built  upon  the  land,  and  no  evidence  was  given  to  shew 
that  any  conveyance  had  been  tendered  him,  or  that  the 
plaintiff  had  taken  any  steps  to  enforce  the  comple- 
tion of  the  purchase  ;  but  the  defendant  having  failed 
to  pay  interest  punctually,  ejectment  was  brought,  no 
notice  to  quit  having  been  first  given.  It  was  con- 
tended for  the  defendant  that  by  the  operation  of  the 
agreement  a  tenancy  from  year  to  year  was  created 
between  the  parties.  The  learned  Judge  was  of  opinion 
that  defendant  had  nothing  more  than  an  estate  at  will, 
and  directed  a  verdict  for  plaintiff,  giving  defendant  leave 
to  move  to  enter  a  non-suit.  Afterwards  the  full  Court 
refused  to  grant  a  rule,  holding  that  it  was  only  a 
tenancy  at  will,  which  might  be  determined  without  notice 
to  quit. 

In  that  case  the  action  was  tried  in  1839,  defendant  hav- 
ing been  six  years  in  possession,  and  made  improvements 
under  the  agreement  to  purchase.  In  equity,  of  course,  he 
could  have  redeemed,  but  he  had  no  remedy  at  law; 
and  the  question  here  is,  could  the  defendants,  had  the 
action  been  brought  at  any  time  after  they  had  gone  into 
possession,  say  after  March,  1852,  and  before  the  statute 
had  run,  have  successfully  resisted  ejectment  ?  The  Com- 
mon Law  Procedure  Act,  1856,  would  have  allowed  the 
defendant  to  set  up  an  equitable  defence,  and  that  might 
have  been  to  pay  balance  of  purchase  money  into  Court, 
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and  ask  for  specific  performance,  but,  if  he  did  not  do  so,   Judgment. 

he  could  not  defend  on  other  grounds.     He  could  have  Robertson,  J. 

been  turned  out  of  possession  clearly.     Then,  if  that  is  so, 

the  title  of  old  Henry  Macaulay  began  to  run  from  the  day 

he  took  possession.     His  title  was  one  at  will,  the  lowest 

estate  known  to  the  law,  and  which  may  be  determined 

by  demand,  or  by  entry ;  and  the  commencement  of  an 

action  is  a  demand.     See  also  Ball  v.  CuUimore,  2  C.  M. 

&  R.  120  to  same  effect,  where  a  feoffment  by  lessor  with 

livery  of  seisin  made  on  the  land  was  held  to  operate  as  a 

determination  of  a  -tenancy  at  will,  although  the  tenant 

was  off  the  land  at  the  time  the  livery  is  made,  and  had 

no  notice  of  the  determination  of  the  will. 

Another  case  almost  exactly  in  point  is  Jones  v.  Cleave- 
land,  16  U.  C.  R.  9,  where  A.  entered  into  possession  of 
land  in  1833,  and  in  1834  made  an  agreement  to  purchase 
it  from  B.,  the  owner,  the  purchase  money  being  payable 
by  instalments,  with  interest,  the  last  of  which  would  fall 
due  in  1839,  when  a  deed  was  to  be  given.  Nothing  was 
said  in  the  agreement  about  possession  or  the  right  to  it ; 
and  A.  continued  to  hold  for  more  than  twenty  years  with- 
out making  any  payment.  Held,  that  A.  was  a  tenant  at 
will ;  that  the  will  determined  at  the  expiration  of  a  year 
from  the  execution  of  the  agreement ;  and  that  B.,  bringing 
ejectment  in  1857,  was  barred  by  the  statute. 

In  that  case  there  had  been  no  payment  whatever,  but 
there  had  been  a  contract  of  purchase,  signed  by  both  par- 
ties on  18th  June,  1834,  and  under  seal.  It  expressed  that 
the  vendee  was  to  pay  £125  for  the  lot:  £25  with  interest 
from  1st  January  then  last  past  (1834)  to  be  paid  1st 
January  in  each  year  thereafter  until  all  paid.  This  was 
an  acknowledgment  of  title  by  the  vendee,  in  the  vendor,  on 
the  date  of  the  agreement.  This,  however,  only  made  him 
a  tenant  at  will,  and  Sir  John  Robinson  refers  to  Doe  d. 
Tomes  v.  Chamberlaine  and  Ball  v.  CuUimore  (before 
referred  to)  in  support  of  this  position.  After  the  first 
year  from  the  execution  of  the  agreement  the  statute  began 
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Judgment,  to  run.  The  writ  was  issued  27th  January,  1857 :  held, 
Hobertaon,  J.  too  late. 

Now,  assuming  for  argument  sake,  that  payment  of 
£4i4t  was  made  on  the  1st  November,  1853,  could  defen- 
dant have  resisted  an  action  to  recover  possession  brought, 
say,  within  three  months  thereafter  ?  I  do  not  see  how 
he  could ;  there  is  nothing  whatever  to  shew  that  he  was 
to  have  possession  until  default.  On  the  day  after  the 
payment  of  the  £44,  for  all  that  appears,  an  action  to  turn 
him  out  of  possession  could  have  been  maintained.  That 
being  so,  the  statute  was  running  from  the  expiration  of  a 
year  from  the  time  old  Henry  Macaulay  took  possession 
under  the  agreement  of  March  6th,  1852,  and  nothing  has 
been  done  to  stop  it :  McLaren  v.  Morphy,  19  U.  C.  R.  609. 
B.  having  entered  with  the  consent  of  the  owner  was 
tenant  at  will,  so  that  the  statute  began  to  run  at  the 
expiration  of  a  year,  and  the  evidence  shewed  possession 
for  twenty-one  years.  Here  the  statute  began  to  run  from 
the  expiration  of  a  year  from  the  time  Macaulay  went 
into  possession  on  the  6th  March,  1852. 

Day  v.  Day,  L.  R.  3  P.  C.  751,  is  a  strong  case  in  favour 
of  defendant's  contention.  There  it  was  held  that  the 
statute  commences  to  run  at  the  expiration  of  the  year  in 
which  the  party  took  possession,  and  twenty-one  years 
having  elapsed  between  that  date  and  the  date  of  the 
defendant  having  taken  possession,  the  plaintiff,  as  devisee 
of  her  husband  who  had  acquired  title  against  his  father, 
the  owner,  by  reason  of  his  undisturbed  possession,  was 
held  on  appeal  to  the  Privy  Council  to  be  entitled  to 
recover. 

Now,  take  for  the  purposes  of  argument,  the  agreement 
of  the  6th  March,  1852.  If  there  was  such  an  agreement, 
I  think  Macaulay,  if  he  was  a  party  to  it,  and  there  is  no 
evidence  that  he  signed  it,  but  assuming  that  he  did,  that 
would  be  an  acknowledgment  on  his  part  of  title  in 
LeMesurier  on  that  day.  He  was  then  in  possession,  but 
as  tenant  at  will  only.  That  tenancy  expired  on  6th 
March,  1853,  and  the  statute  on  that  day  commenced  to 
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run,  and  on  the  6th  March,  1873,  the  title  was  complete  Judgment, 
in  Macaulay,  and  the  payment  afterwards  to  Macnider  Rotation,  J. 
would  not  stop  the  statute,  or  create  a  new  tenancy.  I  do 
not  see,  therefore,  how  the  plaintiff  can  recover.  Assum- 
ing that  he  has  the  paper  title,  I  think  the  undisturbed 
possession  of  the  defendants  and  those  through  whom  they 
claim  has  extinguished  that  title,  and  the  defendants  are 
entitled  to  judgment  with  full  costs  of  the  action. 

From  this  judgment  the  plaintiff  appealed  to  a  Divi- 
sional Court,  and  the  appeal  was  argued  on  April  28th  and 
29th,  1896,  before  Meredith,  C.  J.,  Rose  and  MacMahon, 
JJ. 

Clute,  Q.  C,  for  the  appeal.  A  new  agreement  was 
entered  into  on  March  6th,  1852.  The  first  instalment 
became  due  November  1st,  1853,  and  was  paid.  The  next 
matured  November  1st,  1854,  and  default  was  macle.  The 
plaintiffs  right  to  possession  then  arose  for  the  first  time. 
The  date  the  payment  was  made  was  a  new  starting  point, 
and  the  Statute  of  Limitations  did  not  begin  to  run  until 
a  year  after  that,  when  default  was  made  :  Leith's  Black- 
stone,  1st  ed.,  pp.  210,  211 ;  Ryan  v.  Ryan,  5  S.  C.  R. 
387,  at  p.  415  ;  Doe  d.  Bourne  v.  Burton,  15  Jur.  990  ; 
Sugden's  Property  Statutes,  2nd  ed.,  56.  The  letter  from 
Murphy,  the  answer  from  LeMesurier,  and  the  payment 
into  the  bank  in  pursuance  of  it,  amounts  to  a  clear 
admission  of  title.  Where  a  tenancy  at  will  exists  it  is 
ended  by  an  agreement  to  purchase :  Dart  252,  436 ; 
Daniels  v.  Davison,  16  Ves.  252.  As  to  demand  of  pos- 
session see  Robert8on  v.  Slattery,  10  U.  C.  R.  498 ;  Lundy 
v.  Dovey,  7  C.  P.  38.  In  a  mortgage  suit  the  statute  does 
not  run  until  default  made :  Fletcher  v.  Rodden,  1  O.  R. 
155,  at  pp.  158,  162.  I  refer  also  to  Doe  d.  Shepherd  v. 
Bayley,  10  U.  C.  R.  310 ;  Doe  d.  Bennett  v.  Turner,  7  M. 
&  W.  226,  9  M.  &  W.  643 ;  Dart  on  Vendors  and  Purcha- 
sers, 5th  ed.,  384>  438,  958 ;  Slater  v.  Mosgrove,  29  Or.  392. 

Shepley,  Q.  C,  and  H.  W.  Delaney,  contra.    The  evi- 
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Argument,  dence  shews  that  the  contract  was  in  1840.  Henry 
Macaulay  occupied  until  1858  when  he  died.  When  the 
payment  of  the  instalment  of  the  purchase  money  was 
made  the  land  was  vested  in  Henry  LeMesurier,  jr.,  and 
the'payment  was  made  to  Henry  LeMesurier,  sr.  Even  if 
the  agreement  of  March  6th,  1852,  was  proved,  which  was 
not  done,  there  was  no  acknowledgment  in  writing  or  pay- 
ment of  rent  within  twenty  years  :  Doe  Perry  v.  Hender- 
son, 3  U.  C.  R.  486.  The  vendors  title  was  extinguished 
by  the  period  of  time  between  November  1st,  1853,  and 
November  1st,  1873.  See  also  Jones  v.  Cleaveland,  16 
U.  C.  R.  9  ;  Ruttan  v.  Smith,  35  U.  C.  R.  165  ;  Cahuac  v. 
Scott— Cakuac  v.  Erie,  22  U.  C.  R.  551 ;  Keffer  v.  Keffer, 
27  C.  P.  257  ;  Henderson  v.  Henderson,  27  O.  R.  93  ;  23 
A.  R.  577. 

Clute,  Q.  C,  in  reply.  The  vendee  was  not  in  default 
until  November,  1854,  and  no  action  for  possession  could 
have  been  successfully  maintained  against  him  until  he 
was. 

September  15th,  1896.    Meredith,  C.J. : — 

Appeal  by  the  plaintiff  from  the  judgment  of  Mr.  Jus- 
tice Robertson  after  the  trial,  dismissing  the  action  with 
costs. 

The  action  was  begun  on  the  19th  October,  1874,  and  is 
an  action  of  ejectment  for  the  recovery  of  possession  of  the 
east  half  of  lot  No.  10,  in  the  1st  concession  of  the 
township  of  Murray,  in  the  county  of  Northumberland. 

The  plaintiffs  right  to  recover,  unless  his  right  of  action 
is  barred  by  the  Statute  of  Limitations,  is  practically 
conceded. 

Although  the  learned  Judge  has  not  specifically  so  found, 
it  is,  I  think,  satisfactorily  shewn  that  Henry  Macaulay, 
under  whom  the  defendants  claim,  on  the  6th  March, 
1852,  entered  into  an  agreement  in  writing  with  Henry 
LeMesurier  and  James  Dean,  the  plaintiffs'  predecessors  in 
title,  for  the  purchase  from  them  of  the  lands  in  question 
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for  £240,  payable  in  six  equal  yearly  instalments  of  £40   Judgment 
«ach,  payable  on  the  1st  November  in  each  year,  the  first    Meredith, 
of  them   to  be  paid   on  the   1st  November,  1853,  with        C-J- 
interest  on  the  instalments  as  they  respectively  became 
due. 

This  agreement  was  not  produced  at  the  trial — it  was 
probably  destroyed  by  fire  at  the  house  of  Mr.  Benson— 
but  a  memorandum  of  its  date  and  terms  of  payment  made 
by  Mr.  Duncan  McLellan  from  the  original,  which  was 
then  in  the  possession  of  Mr.  S.  M.  Benson,  a  brother  of 
Mr.  O.  O.  Benson,  the  agent  of  the  vendors,  and  who  is  now 
dead,  was  given  in  evidence  by  Mr.  McLellan,  whose  evi- 
dence in  this  respect  was  corroborated  by  his  brother,  Mr. 
A.  L.  McLellan. 

Although  Mr.  Shepley  strenuously  urged  that  the  evi- 
dence of  the  two  McLellans,  as  to  the  existence  and  con- 
tents of  the  agreement  to  which  I  have  referred  was  not  to 
be  relied  on,  I  see  no  reason  for  so  thinking,  and  the  sur- 
rounding circumstances  seem  to  me  to  afford  strong  ground 
to  support  the  truth  of  their  statements  as  to  it. 

Macaulay  and  James  Hall  and  Hugh  Tate  had,  as  the 
learned  Judge  found,  and  as  the  agreement  which  was  pro- 
duced and  proved  at  the  trial  shewed,  on  the  14th  October, 
1840,  purchased  the  whole  of  lot  10  from  LeMesurier  and 
Dean,  through  C.  O.  Benson,  their  agent,  and  Macaulay,  at 
all  events,  was  let  into  possession  at  or  about  the  time  of 
this  purchase. 

It  was  proved  that  one  Adam  Henry  Meyers,  having 
made  some  arrangement  with  Hall  and  Tate,  for  the  acqui- 
sition of  their  interest  in  the  lot  on  the  16th  November, 
1852,  entered  into  an  agreement  with  LeMesurier  and 
Dean  for  the  payment  to  them  for  the  west  half  of  the  lot 
of  £40  in  six  months  and  £175  in  three  equal  annual  instal- 
ments thereafter. 

It  is,  I  think,  a  fair  inference  from  the  facts  proved  and 
this  agreement,  that  a  division  of  the  lot  between  Hall  and 
Tate  or  Meyers,  as  the  purchaser  of  their  interest,  and 
Macaulay  had  taken  place,  by  which  Meyers  became  enti- 
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judgment,    tied  to  the  west  half  and  Macaulay  to  th*  east  half  of  the 
Meredith,    lot,  and  it  is  most  probable  that  an  agreement  as  to  the 
C'J>        east  half  was  made  with  Macaulay  similar  to  that  made 
with  Meyers  as  to  the  west  half. 

The  existence  of  the  agreement,  sworn  to  by  the  McLel- 
lans,  is  further  corroborated  by  the  fact  that  on  the  1st 
November,  1853,  Macaulay  paid  into  the  Bank  of  Montreal 
at  Belleville,  to  the  credit  of  LeMesurier  £44,  the  amount 
of  the  first  instalment  payable  under  the  terms  of  it  made 
up  of  £40  principal,  and  £4  for  interest  on  the  £40 
from  the  date  of  the  agreement  until  the  date  of  the  pay- 
ment. 

Assuming  then,  as  it  must  Fthink  be  assumed,  the  agree- 
ment of  the  6th  March,  1852,  and  the  payment  of  the  first 
instalment  on  the  1st  November,  ]  853,  to  have  been  proved, 
when  did  the  statute  begin  to  run  against  the  right  of 
the  plaintiffs'  predecessor  in  title,  no  payment  having  been 
afterwards  made,  and  Macaulay  and  those  claiming  under 
him  having  ever  since  been  in  undisturbed  possession  of 
the  land  ? 

Having  regard  to  the  usual  course  of  dealing  in  this 
country  in  such  matters,  it  may,  I  think,  in  view  of  the 
possession  of  the  land  by  Macaulay,  evidently  with  the 
assent  of  his  vendors,  be  properly  inferred  either  that  the 
agreement  of  the  6th  March,  1852,  contained  a  provision 
entitling  Macaulay  to  possession  until  he  should  make 
default  in  the  payment  of  his  purchase  money,  or  that  it 
was  so  verbally  or  otherwise  agreed  between  the  parties,, 
and  making  that  inference  the  vendors  had  no  right  to 
determine  the  possession  of  Macaulay  until  he  made  such 
default,  which  was  not  until  the  1st  November,  1854,  and 
the  right  of  entry  of  the  plaintiffs'  predecessors  in  title 
did  not,  therefore,  accrue  until  then,  and  that  being  so, 
would  not,  as  the  law  stood  when  this  action  was  begun, 
have  been  barred  for  twenty  years  from  that  date,  and 
the  action  having  been  begun  within  that  period,  on  the 
19th  October,  1874,  as  I  have  already  mentioned,  it  follows 
that  the  defence  based  on  the  Statute  of  Limitations, 
fails. 
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I  have  thus  far  treated  the  action  as  it  affects  the  legal   Judgment, 
rights  and  estates  of  the  parties,  but  if  it  be  viewed  as  an    Meredith, 
action  to  enforce  the  right  of  the  plaintiff  as  an  unpaid        0J- 
vendor  to  recover  out  of  the  land  the  unpaid  purchase 
money,  the  same  result  would  be  reached,  as  the  right  to 
recover  the  purchase  money  did  not  accrue  until  the  1st 
November,  1854,  and  would  not  have  been  barred  until 
twenty  years  had  elapsed  from   that  date:C.  S.  U.  C, 
cap.  88,  sec.  24. 

It  is,  in  the  view  I  have  taken,  unnecessary  to  determine 
whether  the  principle  enunciated  in  Warren  v.  Murray, 
[1894]  2  Q.  B.  648,  is  applicable,  though  it  is  difficult  to  see 
why  it  is  not,  if  the  vendors  are  to  be  treated  as  trustees 
of  the  legal  estate  for  the  purchaser  and  the  trust  an 
express  trust. 

In  my  opinion  the  appeal  should  be  allowed,  and  the 
judgment  pronounced  by  my  brother  Robertson  should  be 
reversed  with  costs,  and  judgment  should  be  entered'for 
the  plaintiffs,  for  the  recovery  of  possession  of  the  land, 
with  costs. 

The  defendants  should,  however,  if  they  desire  it,  be 
allowed  to  pay  the  arrears  of  the  purchase  money  and 
interest  (such  interest  as  the  plaintiff  is  entitled  to  as  a 
charge  on  the  land  only  being  allowed)  and  on  payment  of 
the  amount  due  and  the  costs  of  the  action  proceedings 
should  be  stayed,  and  a  proper  conveyance  of  the  landa 
made  to  them. 

MacMahon,  J. : — 

As  the  whole  of  the  lot  was  purchased  by  Henry 
Macaulay,  the  elder  (father  of  the  defendant  Henry 
Macaulay)  and  Hall  and  Tate  in  1840,  at  £1 10s,  an  acre,  or 
£300,  and  as  the  evidence  is  that  on  the  6th  of  March, 
1852,  Henry  Macaulay,  the  elder,  entered  into  a  contract  to 
purchase  the  east  half  of  the  lot  for  £240,  what  then  took 
place  amounted  to  an  actual  entry  and  determination  of 
the  original  tenancy  at  will,  and  the  creation  of  a  new 
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Judgment  tenancy :  Locke  v.  Matthews,  13  C.  B.  N.  S.  753,  and  Doe  d. 
MaoMahon,  Shepherd  v.  Bay  ley,  10  U.  C.  R.  310.  That  what  was  done 
amounted  to  an  actual  entry  and  determination  of  the 
original  tenancy  at  will  is  further  evidenced  by  the  owner 
of  the  lot  in  the  same  year  (October,  1852)  selling  to  Adam 
Henry  Meyers  the  west  half  of  the  lot  for  £215,  he 
(Meyers)  having  acquired  the  interest  of  Hall  and  Tate  in 
that  part  of  the  lot. 

It  probably  is  the  case  that  the  contract  entered  into  by 
Macaulay  in  March,  1852,  was  silent  as  to  the  right  of  pos- 
session. And  in  Leith's  Blackstone,  1st  ed.,  p.  211,  the 
author  says :  "  Where  there  is  in  the  contract  of  sale  no 
clause  giving  the  vendee  right  of  possession  till  default, 
and  he  is  let  into  possession,  he  becomes  tenant  at  will, 
and  time  will  run  as  provided  by  section  7  (of  the  Limita- 
tions Act),  at  the  end  of  the  year  from  commencement  of 
the  tenancy." 

So  in  Low  Moor  Co.  v.  The  Stanley  Goal  Co.,  34  L.  T. 
N.  S.  186,  it  was  held  that  where  a  bargainee  took  pos- 
session of  land  included  in  an  indenture  of  bargain  and 
sale  which  was  not  enrolled,  this  operated  to  make  the  bar- 
gainee a  tenant  at  will,  and  time  began  to  run  from  the  end 
of  the  first  year.  In  that  case  Lord  Chancellor  Cairns  said, 
at  p.  189 :  "  It  is  an  elementary  proposition  that,  where  a 
purchaser  is  let  into  possession  of  lands,  the  sale  not  hav- 
ing been  carried  out  by  a  proper  instrument  of  conveyance, 
at  common  law  the  purchaser  is  tenant  at  will,  in  equity 
he  is  regarded  as  the  real  owner  of  the  property.  Numer- 
ous cases  which  I  have  before  me  go  to  shew  this." 

However,  in  the  present  case,  Macaulay  went  into  pos- 
session under  the  agreement  for  sale  of  March,  1840,  and 
he  remained  in  possession  of  the  east  half — it  must  be 
assumed  with  the  assent  of  the  vendor — under  the  contract 
of  March,  1852 ;  and  although  a  new  tenancy  was  created 
as  to  such  east  half,  yet,  until  default  had  been  made  by 
the  vendee  in  payment  of  the  purchase  as  provided  by  the 
terms  of  contract,  the  statute  would  not  commence  to  run 
against  the  vendor.     As  said  by  Sir  J.  B.  Robinson  in 
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Jones  v.  Cleaveland,  16  U.  C.  R.,  at  p.  13 :  "  The  conse-   Judgment, 
quence  is,  that  the  statute  having  begun  to  run  after  a  year  m^m^a", 
from  the  execution  of  the  agreement,  Palmer  Cleaveland         J* 
being  then  in  possession,  and  Sir  Daniel  Jones  being  then 
living  and  in  Canada,  it  has  continued  to  run  from  that 
time  ;  and  there  having  been  no  written  acknowledgment 
of  title  given  since,  nor  any  payment  of  rent  or  purchase 
money  proved,  there  is  nothing  to  prevent  the  usual  effect 
of  the  lapse  of  twenty  years." 

Here,  by  the  terms  of  the  contract  an  instalment  of  £40, 
part  of  the  purchase  money,  was  payable  on  the  1st  of 
November,  1853,  which  was,  together  with  the  interest  on 
the  purchase  money,  duly  paid  into  the  Bank  of  Montreal 
to  the  credit  of  the  vendor  under  instructions  received  from 
him.  There  being  another  instalment  of  £40  payable  on 
the  1st  of  November,  1854,  until  default  had  been  made 
in  payment  of  such  instalment  the  statute  would  not  com- 
mence to  run  against  the  vendor. 

There  must  be  judgment  in  the  terms  as  stated  by  the 
learned  Chief  Justice. 

Rose,  J. : — 

I  agree  to  the  inference  drawn  from  the  evidence  and 
the  conclusion  arrived  at  by  the  learned  Chief  Justice. 

G.  A.  B. 
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In  re  Ermatinger,  Trustee. 

Trustee — Compensation— Railway    Company — Trustee    of  Bonus  Deben- 
tures—B.  S.  O.  ch.  UO—58  Vict.  ch.  113(0.). 

A  person  into  whose  custody  debentures  of  municipalities  in  aid  of  a  rail- 
way company  are  delivered  in  trust  to  be  transferred  to  the  company 
upon  the  completion  of  the  railway  as  provided  for  in  the  by-laws  of 
the  municipalities  is  a  trustee  under  the  Trustee  Act,  R.  S.  O.  ch.  1 10, 
and  as  such  is  entitled  to  remuneration  under  that  Act  before  deliver- 
ing over  the  debentures. 

So  held  with  reference  to  the  trust  created  by  by-laws  of  municipalities 
confirmed  by  68  Vict.  ch.  113  (0.). 

Statement.  This  was  a  petition  by  C.  0.  Ermatinger,  Junior  Judge 
of  the  county  of  Elgin,  brought  under  R.  S.  0.  ch.  110,  for 
the  advice  of  the  Court  as  to  whether  the  Tilsonburg,  Lake 
Erie  and  Pacific  Railway,  incorporated  under  53  Vict.  ch. 
56  (D.),  to  construct  and  operate  a  railway  from  a  point 
on  Lake  Erie,  near  Port  Burwell,  in  the  county  of  Elgin,, 
passing  through  Tilsonburg,  to  some  point  on  the  Canadian 
Pacific  Railway  at  or  near  the  town  of  Woodstock  or 
Ingersoll,  was  now  completed  within  the  meaning  of  cer- 
tain by-laws  of  the  townships  of  Bayham,  Malahide, 
Houghton,  and  the  village  of  Vienna,  whereby  the  said 
municipalities  provided  for  the  giving  to  the  company,  by 
way  of  bonus,  debentures  to  be  delivered  to  the  petitioner^ 
in  trust  to  deposit  them  in  some  chartered  bank,  and 
deliver  them  to  the  company  upon  the  completion  of  the 
railway  to  the  points  in  the  by-laws  respectively  men- 
tioned. 

These  by-laws  are  set  out  in  the  schedules  to  58  Vict* 
ch.  113  (O.),  an  Act  passed  to  confirm  them. 

The  petitioner,  who  accepted  the  trusts  under  the 
by-laws,  also  asked  under  R.  S.  0.  ch.  .110,  for  compen- 
sation for  his  services  in  the  trust,  and  that  he  might 
be  declared  to  have  a  lien  on  the  debentures  therefor. 

The  petitioner  set  out  certain  services  he  had  to  per- 
form in  his  capacity  of  trustee  of  the  debentures,  which  are 
sufficiently  alluded  to  in  the  judgment,  and  were  princi- 
pally directed  to  ascertaining  whether  the  railway  had 
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been  duly  completed  according  to  the  terms  of  the  by-laws,  Statement, 
which  had  been  disputed  by  the  municipalities,  who 
accordingly  required  the  petitioner  to  withhold  the  deben- 
tures, delivery  of  which  was  demanded  by  the  Imperial 
Bank,  who  held  an  assignment  of  the  railway  company's 
interest  in  them. 

The  petition  was  argued  on  September  22nd,  1896, 
before  Robertson,  J. 

Moss,  Q.C.,  and  Saunders,  for  the  petitioner.  The  peti- 
tioner is  a  trustee  within  the  statute :  In  re  The  Commis- 
sioners of  Cobourg  Town  Trust,  22  Gr.  377 ;  Re  The 
Toronto  Harbour  Commissioners,  28  Qr.  195  ;  and  is  enti- 
tled to  compensation  for  the  duties  imposed  on  him  by  58 
Vict.  ch.  113  (O.).  See,  also,  Hughes  v.  Rees,  10  P.  R.  301 ; 
Life  Association  of  Scotland  v.  Walker,  24  Gr.  293,  at  p. 
297  ;  Re  Berkeley's  Trusts,  8  P.  R.  193. 

Bicknell,  for  the  Imperial  Bank  of  Canada.  I  refer  to  In 
re  Williams,  22  A.  R.  196  ;  In  re  Williams,  1  Ch.  Ch.  372. 
The  petitioner  was  a  bailee,  not  a  trustee :  Lewin  on 
Trusts,  8th  ed.,  p.  13  :  Story  on  Bailments,  8th  ed.,  sec.  2. 
What  was  the  so-called  trustee  to  do  ?  He  is  only  a  stake- 
holder: Story,  ibid,  sec.  61.  On  receiving  the  deben- 
tures he  had  nothing  to  do  but  hand  them  to  the  bank  : 
Packard  v.  The  Board  of  County  Commissioners  of  Jeffer- 
son County,  2  Colo.  338,  at  p.  348.  As  a  bailee  he  is 
not  entitled  to  any  lien.  The  statute  R.  S.  O.  ch.  110,  is 
dealing  throughout  with  "  an  estate."  It  is  implied 
throughout  that  there  is  an  estate,  requiring  care  and 
management.  The  cases  cited  are  cases  where  moneys 
had  to  be  invested,  books  kept,  and  all  things  necessary 
for  the  care  of  the  estate  done. 

W.  C.  Kerr,  on  the  same  side,  for  the  railway  company. 

Moss,  in  reply.  Even  if  the  petitioner  be  a  bailee,  which 
we  dispute — a  bailee  is  a  trustee  under  the  Act.  He  was 
not  at  any  rate  a  naked  bailee.  He  has  been  treated 
throughout  as  a  trustee.     Even  if  a  bare  trustee,  he  would 
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Argument,  be  entitled  to  compensation  under  the  Act :  Morgan  v. 
Swansea  Urban  Sanitary  Authority,  9  Ch.  D.  582,  at  p. 
584.  A  bare  trustee  is  one  who  has  no  beneficial  interest, 
but  he  must  have  some  duties  to  perform,  for  that  is 
implied  in  the  very  nature  of  a  trustee.  A  trustee  has  a 
lien  for  his  proper  charges,  which  must  be  satisfied  before 
a  conveyance  can  be  demanded  :  Lewin  on  Trusts,  8th 
ed.  (Blacks.),  p.  803,  sec.  12;  Life  Association  of  Scotland 
v.  Walker,  24  Gr.,  at  p.  297.  In  the  Colorado  case  cited 
on  the  other  side,  the  depositary  is  throughout  called  and 
treated  as  a  trustee. 

BichneU  also  referred  to  Edwards  on  Bailments,  2nd  ed., 
sees.  2, 10  and  18 ;  Re  Prittie  Trusts,  13  P.  R.  19;  Green- 
wood v.  SuMiffe,  [1892]  1  Ch.  1. 

September  26th,  1896.    Robertson,  J. : — 

The  prayer  is :  1st.  That  the  petitioner  may  be  advised 
(a)  whether  the  said  railway  is  now  completed  within  the 
meaning  of  the  said  by-laws  : — 

(b)  If  so,  upon  what  date  it  was  so  completed. 

(As  to  these  the  application  is  abandoned.) 

2nd.  That  he  maybe  paid  a  just  and  reasonable  amount 
for  his  care,  trouble,  responsibility  and  expenses  in  the 
said  trust,  and  that  the  Court  may  direct  by  whom  the 
same  shall  be  paid,  and  that  until  payment  thereof,  he  may 
be  declared  to  have  a  lien  upon  the  said  debentures,  etc. 
The  bank  is  now  entitled  to  have  the  debentures  delivered 
over  to  them,  by  reason  of  an  assignment  thereof  by  the 
railway  company  whenever  they  are  properly  deliverable, 
etc. 

And  it  is  contended  that  the  petitioner  is  not  a  trustee 
within  the  meaning  of  the  Trustee  Act  (R.  S.  O.  87  ch. 
110),  and  is,  therefore,  not  entitled  to  remuneration  under 
that  Act. 

It  appears  that  the  bank  offered  to  pay  the  petitioner 
the  sum  of  $200  for  the  delivering  up  to  it  of  the  deben- 
tures, but  the  petitioner  refused  to  accept  that  sum,  on  the 
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grounds  that  it  was  not  a  sufficient  amount,  etc.,  and  Judgment, 
claimed  $700.  This  latter  sum  the  bank  offered  to  pay  Robertson,  J. 
under  protest,  leaving  the  whole  question  open  to  litigation, 
as  to  whether  petitioner  was  entitled  to  anything.  This 
was  refused,  and  hence  these  proceedings.  It  appears 
an  action  has  been  commenced  by  the  bank,  to  recover  the 
debentures  from  the  petitioner,  no  other  party  or  parties 
being  made  defendants  or  plaintiffs,  but  on  an  application 
of  the  plaintiffs,  the  Master  has  added  the  several  munici- 
palities interested  as  parties  defendant. 

The  case  has  been  very  ably  argued  by  Mr.  Moss, 
Q.C.,  for  the  petitioner,  and  by  Mr.  Bicknell,  for  the  bank, 
and  numerous  cases  and  authorities  referred  to,  all  of 
which  I  have  examined  and  considered,  and  without  going 
into  detail,  the  conclusion  I  have  come  to  is  that  the 
trust  created  by  the  several  by-laws,  all  of  which  are  set 
out  in  the  several  schedules  to  chapter  113  of  58  Vict. 
(1895)  (O.),  comes  within  the  province  of  the  Trustee  Act 
R.  S.  O.  1887,  ch.  110,  and  that  the  only  remaining  ques- 
tion is,  what  is  a  fair  and  reasonable  amount,  which  should 
be  allowed  the  trustee  for  his  care,  trouble,  responsibility 
and  expenses  in  the  trust 

The  affidavits  and  papers  filed,. give  one  a  pretty  fair 
idea  of  what  the  trustee  has  been  obliged  to  do,  as  well  as 
shew  the  nature  of  the  responsibilities  which  devolved 
upon  him,  when  he  consented  to  act  as  trustee  at  the 
request  of  the  promoter  of  the  railway,  and  the  several 
municipalities  who  agreed  to  aid  the  railway  in  the  man- 
ner mentioned. 

The  amount  is  considerable,  being  in  the  whole  $73,420. 
The  work  which  he  has  to  do,  and  the  judgment  that  the 
petitioner  has  to  exercise  in  performing  his  duty,  accord- 
ing to  the  several  by-laws,  is  of  a  responsible  nature.  He 
has,  in  order  to  do  that  faithfully,  been  obliged  not  only 
to  examine  the  railway  from  end  to  end,  but  to  employ 
civil  engineers  to  assist  him  in  ascertaining  whether  the 
railway  has  been  completed.  I  do  not  propose  to  enter 
into  a  detailed  statement  of  all   this,  but  in  my  judg- 
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Judgment,  ment  he  has  made  out  a  case  which  warrants  me  in  settling 
Robertson,  J.  and  fixing  the  amount  of  his  remuneration  for  everything 
connected  with  the  trust,  at  the  sum  of  $750,  and  I  think 
he  is  entitled  to  hold  the  debentures  until  that  amount  is 
paid  over  to  him,  and  I  order  the  same  accordingly.  I 
should  state,  that  since  the  date  at  which  the  petitioner 
offered  to  accept  $700,  he  has  felt  bound  to  employ  engi- 
neers to  pass  over  the  road  and  report  to  him,  etc, 
which  has  added  considerably  to  the  expense  he  has  been 
put  to. 

I  do  not  determine  the  question  as  to  whether  the  rail- 
way or  its  assignee  is  entitled,  at  this  time,  to  a  delivery  of 
the  debentures.  Should  the  several  municipalities,  by 
resolution,  authorize  or  declare  that  so  far  as  they  and 
each  of  them  are  concerned,  there  is  no  reason  for  with- 
holding the  debentures,  I  should  suppose  the  matter  could 
be  settled  in  that  way.  Nor  do  I  determiue  out  of  whose 
pocket  the  remuneration  fixed  by  me  should  come,  that  is  a 
question  between  the  several  municipalities  and  the  rail- 
way company,  not  brought  up  under  this  petition,  or  dis- 
cussed before  me. 

I  think,  in  reference  to  the  costs  of  this  motion,  that  the 
petitioner  is  entitled  to  them,  in  addition  to  the  amount 
that  I  have  determined  he  is  entitled  to  for  remuneration 
for  his  care  and  trouble  in  performing  the  trust,  and  I 
order  the  same  accordingly. 

A.  H.  F.  L. 
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Cerri  v.  The  Ancient  Order  of  Foresters. 

Insurance — Life  Insurance — Benefit  Society — Misrepresentation  as  to  Age — 
Good  Faith— 52  Vict.  eh.  SB,  sec.  6(0.). 

The  Ontario  Insurance  Amendment  Act,  1889,  52  Vict.  ch.  32,  applies  to 
benefit  societies  ;  and  where  a  person  was  admitted  to  the  defendants' 
order  on  the  strength  of  a  representation  as  to  age,  which  was  false, 
but  made  in  good  faith,  and  without  any  intention  to  deceive  : — 

Held,  that  by  virtue  of  section  6  of  the  above  Act,  the  contract  of  insur- 
ance was  not  avoided  thereby. 

If  the  true  age  of  the  deceased  had  been  stated,  he  could  not  have  been 
admitted  to  the  order,  nor  could  he  have  effected  any  insurance : — 

Held,  nevertheless,  he  being  a  member  in  food  standing  at  the  time  of  his 
death,  and  his  membership  not  having  been  attacked  in  his  lifetime, 
his  certificate  of  insurance  was  not  avoided  by  this  fact. 

This  action  was  brought  by  the   widow   of  the  late  Statement. 
William  Cerri  to  recover  from  the  defendants  the  sum  of 
$1,000,  the  amount  of  a  beneficiary  certificate  issued  by 
them  on  the  life  of  Cerri,  the  plaintiff  being  the  benefici- 
ary therein  mentioned. 

The  defendants  denied  their  liability,  alleging  that  the 
deceased  in  his  application  for  the  policy  and  on  his 
medical  examination  had  wilfully  and  fraudulently  de- 
ceived the  defendants  and  thereby  induced  them  to  enter 
into  the  contract  sued  upon :  first,  by  false  statements  in 
regard  to  his  previous  state  of  health,  and  particularly  in 
regard  to  an  illness  which  he  had  some  eighteen  months 
before  the  insurance  was  effected  ;  and  secondly,  because  he 
had  stated  he  was  born  in  1847,  when  in  reality  he  was 
born  in  1846,  and  was  over  forty-five,  years  of  age,  and 
under  their  rules  he  could  not  have  been  admitted  to 
membership  in  the  order  if  his  true  age  had  been  known. 

The  plaintiff  pleaded  in  reply  that  if  there  was  an  untrue 
statement  as  to  the  age,  such  statement  was  made  in  good 
faith  and  without  any  intent  to  deceive,  and  therefore  did 
not  vitiate  the  policy. 

The  action  was  tried  before  Ferguson,  J.,  and  a  jury,  at 
the  Toronto  Assizes,  on  February  4th,  5th  and  6th,  1895. 

It  appeared  from  the  evidence  that  the  deceased  made  an 
application  to  the  subordinate  lodge  to  become  a  member 
of  that  lodge,  on  the  same  day  that  he  made  the  appli- 
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Statement,  cation  for  the  insurance  in  question,  and  the  defendants 
tendered  in  evidence  not  only  the  application  for  the 
insurance,  but  the  application  to  become  a  member  of 
the  subordinate  lodge,  that  is,  to  become  a  member  of  the 
defendants'  order,  on  the  bottom  of  which  was  printed  a 
notice  that  no  person  who  is  over  forty-five  years  of  age 
could  be  admitted  to  membership  in  the  order.  .  The 
learned  trial  Judge,  however,  refused  to  admit  this  applica- 
tion in  evidence,  on  the  ground  that  the  contract  sued  upon 
admitted  that  deceased  was  a  member  in  good  standing, 
and,  the  membership  not  being  in  question,  it  was  wholly 
immaterial  how  deceased  became  a  member  so  long  as  he 
was  a  member  in  good  standing  when  he  applied  for  the 
insurance  and  continued  such  till  his  death. 

The  following  questions  were  submitted  to  the  jury,  and 
answered  by  them  in  regard  to  the  age  of  deceased  : — 

1.  Q.  Was  the  statement  made  by  the  late  William 
Cerri  respecting  his  age  and  date  of  his  birth  in  his  appli- 
cation true  or  false  ?     A.  False. 

2.  Q.  If  such  statement  was  false,  was  it  false  to  the 
knowledge  of  the  late  William  Cerri  ?    A.  No. 

2a.  Q.  Was  the  statement  made  in  good  faith  without 
any  intention  to  deceive  ?     A.  Yes. 

6.  Q.  Was  the  statement  respecting  the  age  and  date  of 
birth  material  to  the  contract  ?     A.  No. 

After  argument  the  learned  Judge  directed  judgment  to 
be  entered  for  the  plaintiff  making  a  reduction  in  the 
amount  to  be  recovered  owing  to  the  mistake  made  by 
the  deceased  in  his  age  as  provided  by  52  Vict.  ch.  32, 
sec.  6  (0.). 

The  defendants  then  moved  before  the  Chancery  Divi- 
sional Court  to  set  aside  the  verdict  and  to  dismiss  the 
action,  or  in  the  alternative  for  a  new  trial,  and  the 
Court  affirmed  the  verdict  and  findings  of  the  jury  on 
the  first  branch  of  the  case  as  to  health,  etc.,  but  on  the 
second  branch  as  to  the  age  of  the  deceased,  granted  a  new 
trial  on  account  of  the  rejection  of  the  evidence  of  the 
earlier  application,  on  the  ground  that  it  bore  on  the  ques- 
tion of  the  materiality  of  the  answers  as  to  age. 
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The  new  trial  was  had  before  Street,  J.,  and  a  jury,  at  Statement. 
the  Toronto  Assizes,  on  September  25th,  1896,  and  the  jury 
found  that  the  statement  as  to  age  of  the  deceased  was 
made  by  him  in  good  faith  and  without  intent  to  deceive. 

During  the  course  of  the  trial,  the  defendants  having 
given  evidence  that  the  deceased  was  born  in  the  year  1846 
instead  of  the  year  1817,  as  stated  by  him  in  his  applica- 
tion, the  plaintiff  proposed  to  give  in  evidence  (to  shew 
Cerri's  belief  and  his  good  faith),  statements  made  by  him 
during  his  lifetime  to  his  wife  and  neighbours,  and  also 
written  applications  made  by  him  to  other  insurance  com- 
panies. This  was  objected  to  by  the  defendants  as  being 
hearsay  and  declarations  made  in  the  party's  own  interest 
and  not  part  of  the  res  gestae.  After  argument,  the  learned 
Judge  admitted  the  evidence,  on  the  authority  of  Fellowes 
v.  Williamson,  Moo.  &  M.  306. 

The  plaintiff  then  moved  for  judgment  in  his  favour. 

A  ylesworth,  Q.  C,  for  the  defendants.  52  Vict  ch.  32  (O.), 
does  not  apply  to  benefit  societies,  and  even  if  it  did, 
by  the  defendants  rules  a  person*  cannot  be  admitted  a 
member  of  the  order  it  he  is  over  forty-five  years  of  age. 
Although  the  deceased  was  a  member  de  facto  he  was  not 
a  member  tie  jure,  because  being  under  forty -five  was  a 
condition  precedent  to  membership  :  Devinsw  Royal  Tem- 
plars of  Temperance,  20  A.  R.  259. 

(?.  G.  Mill*,  and  A.  Mills,  for  the  plaintiff.  52  Vict.  ch. 
32  (O.),  does  apply.  Section  3  defines  "contract"  and 
"  company  "  as  in  R.  S.  O.  ch.  107,  sec.  2,  sub-sec.  (4)  and 
(6).  The  conditions  relied  on  to  vitiate  the  contract  were 
not  set  out  in  full  on  the  face  or  back  of  the  contract,  and 
were  not  limited  to  cases  where  such  condition  is  material, 
as  required  by  sections  4  and  5  :  Village  of  Low  I  on  West 
v.  Loudon  Guarantee  and  Accident  Co.,  2(i  O.  R.  520.  The 
standing  of  the  deceased  cannot  be  attacked  after  his 
death,  and  therefore  his  membership  and  consequently  his 
right  to  be  injured  are  absolute:  Gravel  v.  L*  Union  SL 
Thomas,  24  0.  R.  1. 

15 — vol.  xiviil  o.r. 
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Judgment.    October  10th,  1896.    Street,  J.:— 


Street,  J. 


The  deceased  William  Cerri  obtained  admission  to  the 
defendants'  order  by  the  untrue  statement  that  he  was 
born  in  1847,  and  was  therefore  under  forty-five  years  of 
age,  the  truth  being  that  he  was  born  in  1846,  and  was 
over  forty -live  years  of  age. 

Upon  th:5  faith  of  this  statement  the  defendants  admit-. 
ted  him  into  their  order  and  issued  to  him  the  insurance 
certificate  sued  on.  Had  his  age  been  truly  stated,  he 
could  not  have  been  admitted  into  the  order,  because  the 
42nd  law  prohibits  the  admission  of  any  person  over  forty- 
five  years  of  age,  and  he  could  not  have  effected  the  insur- 
ance, because  none  but  members  of  the  order  can  be 
insured.  If  the  statement  as  to  his  age  had  been  made 
fraudulently,  I  think  it  is  clear  that  the  plaintiff  could 
not  have  taken  any  benefit  which  resulted  from  the  fraud, 
but  the  jury  have  found  that  it  was  made  in  good  faith, 
and  the  question  is  whether  the  plaintiff  is  not  entitled  to 
the  benefit  of  the  6th  section  of  ch.  32  of  52  Vict.  (0.).  The 
defendants  object  that  the  section  does  not  apply  to  bene- 
fit societies,  and  that  even  if  it  does,  it  does  not  help  the 
plaintiff,  because  the  laws  of  the  defendants  do  not  contem- 
plate the  insurance  of  persons  over  forty-five  years  of  age* 
I  think  that  I  must  overrule  both  these  objections.  In  my 
opinion  the  6th  section  above  referred  to  applies  to  benefit 
society  insurances  as  well  as  to  the  ordinary  life  insurance 
company  policies.  Chapter  167  of  the  R.  S.  O.  did  not 
apply  to  benefit  societies,  but  it  contains  a  definition  of  the 
word  "  contract "  as  applied  to  insurances  which  is  adopted 
in  ch.  32  of  52  Vict,  without  any  limitation  of  its  effect  to 
the  contracts  of  those  companies  which  are  within  R.  S.  O. 
ch.  167,  and  that  definition  is  wide  enough  to  include  the 
present  contract.  I  see  no  objection  to  the  plaintiff's 
recovery  in  the  fact  that  no  scale  of  premiums  is  published 
in  the  laws  of  the  order,  for  the  third  section  of  the  Act 
3h.  32  of  52  Vict,  provides  a  means  of  arriving  at  the  pro- 
per scale.     The   laws  of  the  order  do  not  prohibit  the 
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insurance  of  members  over  forty-five  years  of  age,  but  only  Judgment, 
the  admission  to  the  order  of  persons  over  that  age.  The  street,  J. 
evidence  shews  that  the  deceased  was  admitted  into  the 
order  and  appeared  on  their  books  as  a  member  in  good 
standing  at  the  time  of  his  death.  Had  his  membership 
been  attacked  during  his  life  time,  he  might  have  been 
-expelled  under  the  laws  of  the  order  ;  but  a  comparison  of 
the  terras  of  the  application  for  the  certificate  of  insur- 
ance with  those  of  the  certificate  itself  (into  which  they 
are  incorporated  by  reference)  shew,  I  think,  beyond  ques- 
tion, that  some  action  on  the  part  of  the  order  is  necessary 
to  terminate  a  membership  which  has  once  been  permitted, 
and  the  laws  of  the  order  provide  tribunals  for  the  trial 
of  such  questions.  The  deceased  being  then  at  the  time 
of  his  death  a  member  in  good  standing,  and  there  being 
nothing  in  the  defendants'  laws  depriving  him  of  his 
rights,  his  certificate  of  insurance  is  governed  by  the 
considerations  applicable  to  ordinary  contracts  of  that 
nature,  and  is  binding  on  the  defendants,  subject  only  to 
the  reduction  prescribed  by  the  6th  section  of  ch.  32  of  52 
Vict,  in  cases  of  a  mistaken  statement  as  to  age.  If  the 
parties  are  unable  to  agree  upon  the  amount  payable  ac- 
cording to  this  computation,  I  will  hear  evidence  to  ascer- 
tain it.  Subject  to  this  being  ascertained,  there  will  be 
judgment  for  the  plaintiff  with  full  costs  of  the  action  * 

A.  H.  F.  L. 

*  Subsequently  evidence  was  heard  and  the  amount  fixed  according  to 
the  Hm.  table  referred  to  in  52  Vict.  ch.  32,  sec.  3,  at  $958.25 :  (See  Hm. 
table  in  Hunter  op  Insurance,  pp.  251-2). 
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[DIVISIONAL  COURT.] 

The  Trusts  Corporation  of  Ontario 

v. 

Clue  et  al. 

Husband  and  Wyft— Separate  Estate— Property  Received  from  Husband 
during  Coverture—  B.  S.  O.  eh.  138,  sec.  4,  trub-scc.  4. 

Where  the  only  property  possessed  by  a  married  woman,  without  a 
settlement,  consisted  of  an  interest  in  personal  property  given  by  her 
husband  to  her  during  coverture  : — 
Held,  that  this  was  separate  estate  liable  for  her  debts. 
Judgment  of  the  County  Court  of  Bruce,  reversed. 

Htatement.  This  was  an  appeal  from  the  County  Court  of  Bruce  in 
an  action  brought  against  Elizabeth  Clue,  a  married  woman, 
and  Charles  Clue,  her  husband,  on  a  promissory  note. 

The  note  was  signed  by  both  defendants,  and  was  made 
payable  to  one  Emma  Pratt,  whose  administrators  the 
plaintiffs  were. 

The  action  was  tried  at  Walkerton  on  3rd  July,  1896, 
before  His  Honour  Judge  Barrett,  without  a  jury,  when 
D.  Robertson  appeared  for  the  plaintiffs,  and .4.  Shaw,  Q.C., 
for  the  defendants. 

It  appeared  that  the  husband  was  a  labouring  man  who 
gave  his  wages  to  his  wife,  who  managed  the  house,  pur- 
chasing furniture,  on  one  occasion  a  piano,  and  generally 
dealing  with  his  money  as  she  pleased.  Subsequent  to  the 
making  of  the  note  the  husband  had  received  a  legacy 
which  was  deposited  in  a  bank  in  her  name,  and  with 
which  a  house  was  purchased  and  conveyed  to  her.  She 
borrowed  money  from  the  deceased,  for  which  the  note 
sued  on  was  given,  and  she  used  the  money  in  paying  off 
a  chattel  mortgage  on  the  furniture  which  had  been 
signed  by  her.  It  did  not  appear,  however,  whether  her 
husband  had  signed  the  chattel  mortgage. 

On  this  state  of  facts  the  Judge  found  that  either  solely 
or  jointly  with  her  husband  she  had  an  interest  in  the 
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property  when  she  signed  the  note,  but  whether  that  Statemwrt. 
interest  was  such  separate  property  as  would  entitle  the 
plaintiff  to  a  proprietary  judgment  in  this  action  depended 
on  the  construction  to  be  placed  on  R.  S.  0.  ch.  132,  which 
he  decided  to  be  as  follows: — "The  only  section  of  the  Act 
which  could  make  it  separate  property  is  sec.  4,  sub-sec.  4 
*  *  Such  a  woman  may  hold  all  her  personal  property 
as  if  unmarried,  excepting  any  property  received  by  her 
from  her  husband  during  coverture. 

All  this  woman's  property  has  been  received  from  her 
husband  during  coverture.  She  says  she  never  earned 
any  money,  never  received  any  from  any  one  except  her 
husband  and  Mrs.  Pratt,  and  Mrs.  Pratt's  money  she  paid 
to  the  mortgagee  of  the  furniture  ;  that  she  never  had  any 
money  of  her  own     *     * 

This  woman  then  having  no  property  except  that  re- 
ceived from  her  husband  during  coverture,  even  if  mar- 
ried without  a  marriage  settlement,  would  not  have  at  the 
time  of  signing  the  note  sued  on  any  separate  estate,  and 
is,  therefore,  not  liable  upon  the  note." 

From  this  judgment  the  plaintiffs  appealed  to  a  Divi- 
sional Court,  and  the  appeal  was  argued  on  November  9th, 
1896,  before  Armour,  C.  J.,  and  Falconbridge,  J. 

Aylesworth,  Q.  C,  for  the  appeal.  The  trial  Judge  has 
really  found  the  married  woman  had  separate  estate  when 
he  found  she  had  an  interest  in  the  property,  but  he  held  it 
was  not  technically  separate  estate,  because  it  was  received 
from  the  husband  during  coverture.  The  whole  evidence 
shews  she  owned  the  furniture  even  if  bought  with  the 
husband's  money ;  she  bought  it,  she  mortgaged  it ;  and 
she  says,  "  we  both  owned  it."  Subsequently  she  got  his 
legacy,  and  she  got  the  house.  Section  4,  sub-sec.  4,  of  R. 
8.  O.  ch.  132,  only  excepts  property  received  from  the 
husband  as  free  from  his  debts  and  only  applies  to  his 
creditors:  Sherratt  v.  The  Merchants*  Bank  of  Canada, 
21  A.  R.  473. 
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Argument.  W.  R  RiddeU,  contra.  Separate  estate  must  be  proved : 
Leak  v.  Driffield,  24  Q.  B.  D.  98.  The  finding  is  she  had 
only  an  interest,  not  any  separate  estate.  The  evidence 
shews  she  never  earned  any  money,  but  merely  looked  after 
the  husband's  for  him,  and  made  purchases.  The  property 
never  was  hers,  and  his  creditors  could  reach  it :  Barrack 
v.  M'CuUough,  3  K.  &  J.  110 ;  Messenger  v.  Clarke,  5  Ex. 
388;  Abraham  v.  Hacking,  27  O.  R.  431,  and  cases  there 
cited ;  Schaffer  v.  Dumble,  5  0.  R.  716. 

Armour,  C.  J.,  at  the  close  of  the  argument  delivered  the 
judgment  of  the  Court : — 

We  think  that  there  is  no  doubt  that  the  wife  had 
separate  estate  in  respect  of  which  she  could  contract,  and 
the  learned  Judge  has  in  effect  so  found.  But  he  was 
wrong  in  holding  that  she  having  received  it  from  her 
husband  during  coverture  was  incapable  of  contracting 
with  regard  to  it. 

The  appeal  must  be  allowed  with  costs. 

G.  A.  B. 
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Rustin  v.  Bradley. 

County  Court — Jurisdiction — Legacy  under  $200  Charged  on  Land— 50 
VicL  ch.  19,  sec.  3,  sub-sec  13  (O.J. 

A  County  Court  has  jurisdiction  under  sub-sec.  13  of  sec.  3  of  59  Vict.  ch. 

19  (0.),  in  an  action  brought  by  the  legatee  against  the  devisee  of  land, 

to  recover  a  legacy  of  $5  charged  on  the  land,  a*  involving  equitable 

relief  in  respect  of  a  matter  under  $200. 
The  Bubject  matter  involved  in  such  an  action  is  the  amount  of  the  legacy 

and  n6t  the  value  of  the  land. 
Judgment  of  the  County  Court  of  York  varied. 

This  was  an  appeal  from  the  County  Court  of  the  Statement, 
county  of  York  in  an  action  brought  by  a  legatee  against 
the  devisee  of  land  on  which  was  charged  a  legacy  of  So. 

The  clause  in  the  will  by  which  the  legacy  was  be- 
queathed was  as  follows : — 

"  I  will  and  bequeath  to  my  son  Henry  Bradley  after 
my  wife's  death  the  east  half  of  lot  number  14  in  the  5th 
concession  township  of  Albion,  containing  100  acres  of 
land,  and  my  son  Henry  to  pay  to  my  daughter  Ann  Lee 
the  sum  of  $100  in  one  year  after  my  wife's  death,  and  to 
pay  to  my  daughter  Margaret  Shore  the  sum  of  $100  in 
two  years  after  my  wife's  death,  and  to  pay  to  my  daughter 
Sarah  Elliott  the  sum  of  $100  in  three  years  after  my 
wife's  death,  and  to  pay  to  my  daughter  Jane  Elizabeth 
Rustin  the  sum  of  $5  in  one  year  after  my  wife's  death." 

The  defendant  resided  at  the  town  of  Pictou,  in  the 
county  of  Pictou,  in  the  Province  of  Nova  Scotia,  and  the 
legacy  and  interest  were  demanded,  but  there  being  a 
dispute  as  to  the  interest  this  action  was  commenced. 

An  order  giving  leave  to  issue  the  writ  for  service  out 
of  the  jurisdiction  was  made  by  one  of  the  Junior  Judges 
of  the  county  and  the  writ  was  served  and  statement  of 
claim  filed  when  a  motion  was  made  in  Chambers  before 
His  Honour  Judge  McDougall  to  set  aside  all  the  proceed- 
ings and  dismiss  the  action,  and  an  order  was  made  to  that 
effect  on  the  ground  of  irregularity  in  the  service  of  the 
writ  and  of  want  of  jurisdiction  in  the  County  Court. 
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Argument.  From  this  order  the  plaintiff  appealed  to  a  Divisional 
Court,  and  the  appeal  was  argued  on  October  12,  1896* 
before  Boyd,  C,  and  Meredith,  J. 

T.  Hislop,  for  the  appeal.  The  action  was  properly 
brought  in  the  County  Court.  The  legacy  was  charged 
on  land  and  the  Division  Court  had  no  jurisdiction.  The 
defendant  would  not  pay  it  although  it  was  duly  demanded. 
The  County  Court  has  jurisdiction  under  the  equitable  juris- 
diction given  by  59  Vict.  ch.  19,  sec.  3,  sub-sees.  11  and  13 
(0.).  If  the  County  Court  had  no  jurisdiction  the  County 
Judge  could  have  made  no  order,  except  under  R.  S.  O. 
ch.  47,  sec.  38,  and  54  Vict.  ch.  14,  sec.  1  (0.),  and  59  Vict. 
ch.  19,  sec.  10  (0.) :  Powley  v.  Whitehead,  16  U.  C.  R.  589  ; 
Re  Cosmopolitan  Life  Association,  15  P.  R.  185. 

D.  G.  Ross,  contra.  The  action  was  improperly  brought 
in  the  County  Court.  The  land  on  which  the  legacy  was 
charged  exceeded  $1,000  in  value,  so  there  was  no  juris- 
diction under  sub-sec.  10  of  sec.  3  of  59  Vict.  ch.  19  (O.). 
The  plaintiff  is  not  aided  by  sub-sec.  11,  because  it  refers 
to  enforcement  by  foreclosure,  sale  or  otherwise  of  mort- 
gages, judgments,  liens  or  securities  for  debts ;  nor  will 
sub-sec.  13  help  him,  as  the  case  of  legacies  is  specially 
provided  for  under  sub-sec.  10.  Even  if  a  County  Court 
had  jurisdiction,  the  County  Court  of  Peel,  where  the  pro- 
bate was  granted,  was  the  proper  one :  59  Vict.  ch.  19,  sec 
10  (O.),  and  the  plaintiff  did  not  ask  to  have  the  cause 
transferred.  In  any  event  there  is  no  appeal  against  the 
first  portion  of  the  order  setting  aside  the  proceedings,  as 
that  was  only  an  interlocutory  proceeding :  R.  S.  0.  ch.  47, 
sec.  42. 

Hislop,  in  repty. 

November  2, 1896.    Meredith,  J. : — 

It  was  not  contended  that  no  appeal  lies  in  a  case  of 
this  kind :  on  the  contrary,  counsel  for  the  respondent 
expressed  the  opinion  that  it  did,  when  the  point  was  sug- 
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gested  during  the  argument.  I  shall  assume,  therefore,  Judgment, 
that  it  does,  and  deal  with  the  case  just  as  it  was  presented  Meredith,  J. 
to  us. 

The  action  was  dismissed  on  the  ground  of  w&nt  of 
jurisdiction  in  the  Court  below  to  entertain  it.  No  reasons 
seem  to  have  been  given  for  the  conclusion  reached  by  the 
learned  County  Court  Judge ; .  but  probably  he  was  of 
opinion  that  the  case  came  under  sub-section  (10)  of  section 
3  of  the  County  Courts  Act,  1896,  and  was  brought  in  the 
wrong  County  Court — see  section  10 — or  was  not  within 
the  $1,000  limit  of  the  sub-section  (10),  though  there  was 
not  sufficient  evidence  before  him  to  exclude  jurisdiction 
on  either  of  these  grounds  if  the  case  were  one  within  that 
sub-section. 

I  cannot  think  sub-section  (10)  applicable  to  a  case  of 
this  kind  ;  for  here  the  plaintiff  is  not  seeking  payment  of 
a  legacy  by  the  legal  representative  of  the  testator,  or 
out  of  the  testator's  estate  come  to  his  hands  to  be  admin- 
istered, but  is  seeking  to  enforce  payment  of  a  charge,  . 
created  on  the  land  in  question,  out  of  the  land :  a  case  not 
intended  to  be  covered,  and  not  covered,  as  it  seems  to  me, 
by  the  words  of  the  sub-section :  see  section  4,  19b,  and 
Ooldsmith  v.  Goldsmith,  17  Gr.,  at  p.  218. 

Nor  is  sub-section  (11)  applicable,  for  this  is  not  the  case 
of  a  "  lien  or  security  for  a  debt." 

But  if  the  "  subject  matter  involved  "  does  not  exceed 
$200  the  case  comes  under  sub-section  (13),  for  the  plaintiff 
is  seeking  equitable  relief,  and,  by  that  sub-section,  jurisdic- 
tion is  given  "  in  actions  by  any  person  seeking  equitable 
relief  in  respect  of  any  matter  whatsoever  where  the  sub-  * 
ject  matter  does  not  exceed  $200." 

Then,  does  the  subject  matter  involved  exceed  $200  ? 

Nothing  but  payment  of  this  one  claim  of  $5,  with  some 
trifling  sum  for  interest  upon  it,  is  sought ;  and  if  ever  a 
judgment  were  made  giving  relief  against  the  land,  it  would 
be  for  the  sale  merely  of  a  sufficient  part  to  satisfy  the 
amount  claimed  and  interest,  if  any.  How  then  can  it 
reasonably  be  said  that  the  whole  value  of  the  land  is  the 
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Judgment,  subject  matter  involved  ?  I  have  no  doubt  that  only  the 
Meredith,  J.  amount  charged  upon,  and  to  be  realized  out  of,  the  land, 
is  the  subject  matter  involved  ;  and  so  the  learned  County 
Court  Judge  erred  in  his  conclusion  that  that  Court  had 
not  jurisdiction  ;  in  my  judgment  it  has :  see  McKay 
v.  Magee,  13  P.  R.  106  and  146;  Forrest  v.  Laycock,  18 
Gr.  611,  and  In  re  Scott,  Hetherington  v.  Stevens,  15 
Gr.  683. 

But  the  action  is  one  of  a  most  trivial  character.  There 
was  no  need,  one  might  say  no  excuse,  for  the  bringing  of 
it ;  and  there  is  none  for  continuing  it,  the  owner  of  the 
land  having  been,  and  yet  being,  willing  to  pay  the  claim. 
And  we  are  empowered  and  ought  to  make  such  order  as 
appears  requisite  and  just :  The  Law  Courts  Act,  1895, 
section  44,  sub-section  (4). 

The  order  which  the  learned  Judge  might,  and  ought  to, 
have  made  is  one  which  I  find  was — substantially — made  by 
the  Vice-Chancellor  Sir  W.  M.  James,  in  the  case  of  Rudd 
v.  Howe,  L.  R.  10  Eq.  610,  namely,  staying  all  proceedings 
in  the  action  forever  on  payment  of  tho  small  amount  due 
to  the  plaintiff;  and  that  clearly  appears  to  me  the  order 
which,  upon  this  appeal,  it  is  requisite  and  just  that  this 
Court  should  make :  and  our  discretion  as  to  costs,  here 
and  below,  will  fitly  be  exercised  by  making  no  order  as 
to  them. 

The  order  appealed  against  will  be  varied  as  1  have 
indicated,  and  there  will  be  no  order  as  to  costs  of  the 
proceedings  in  the  Court  below  nor  of  this  appeal. 

Boyd,  C.  :— 

I  agree  with  the  appellant  that  the  County  Judge  had 
jurisdiction  to  deal  with  this  case,  and  I  agree  with  the 
judgment  of  my  brother  Meredith  that  his  order  should 
have  been  to  end  litigation  on  payment  without  costs  of 
the  nominal  sum  claimed  in  the  action. 

G.  A.  B. 
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BEGINA  V.   LORRAIN. 

Gaming — Lottery — Art   Association— Pictures— Part    Value  in  Money — 
Criminal  Code,  nee.  205,  sub-sec  (b)9  svb-sec  6  (c). 

The  defendant,  an  agent  of  an  incorporated  art  society,  was  convicted  by 
a  police  magistrate  for  that  he  did  "  unlawfully  sell  and  barter  a  certain 
card  and  ticket  for  advancing,  selling,  and  otherwise  disposing  of  cer- 
tain property :  to  wit,  pictures  or  one-half  the  stated  value  of  each 
picture  in  money  by  lots,  tickets,  and  modes  of  chance  "  : — 
eta,  that  "property"  in  sub-sec.  (6)  of  sec.  205  of  the  Code  is  not 
necessarily  to  be  read  "specific  property,"  the  essence  of  the  enactment 
-  being  in  the  disposal  of  any  property  by  any  mode  of  chance : — 

Eeld,  also,  there  being  evidence  of  an  option  reserved  to  the  society  to 
give  money  instead  of  pictures  to  the  winning  tickets,  this  destroyed 
the  privilege  in  favour  of  works  of  art  under  sub-sec.  6  (c)  of  the  Code. 

Conviction  affirmed. 

This  was  a  motion  to  quash  a  conviction  of  the  defen-    statement, 
dant  by  the  police  magistrate  of  the  city  of  Toronto. 

The  defendant  was  an  agent  of  the  "  Society  of  Arts  of 
Canada  (Limited),"  and  sold  tickets  entitling  the  purchaser 
to  share  in  a  distribution  by  lot  among  the  ticket  holders 
of  paintings,  drawings,  or  other  works  of  art,  in  the 
following  form : 

Incorporated  by  Letters  Patent.  Capital  Stock, 

27th  February,  1893.  $100,000. 

The  Society  of  Arts  of  Canada, 
Limited. 
Head  Office — Montreal,  Canada. 
Founded  with  a  view  to  spread  the  taste  for  arts  and  to 
encourage  and  help  artists. 
For  value  received  the  bearer  has  the  privilege  to 
1 0    buy  the  works  of  art  of  this  Society  at  a  reduction 
ots.    of  5%,  or  is  entitled  to  compete  in  the  distribution 
authorized  by  law,  of  works  of  art  of  the  Society, 
which  will  take  place  at  the  date  mentioned  on  the 
back  of  this  script.         85609. 

Alter  three  months  from  said  date,  this  script  will 
not  be  held  good,  and  any  erasure,  alteration  or 
mutilation  renders  it  void. 
The  Society  of  Arts  of  Canada 

(Limited).  85609. 


On  the  back  was  stamped      Distribution 

29  April,  1896. 
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Statement. 


The  charge  was  laid  under  sub-sec.  (6)  of  sec.  205  of  the 
Criminal  Code,  and  the  conviction  was  in  the  words: 
"  For  that  he  (the  defendant)  did  unlawfully  sell  and  bar- 
ter a  certain  card  and  ticket  for  advancing,  lending,  giving, 
selling,  and  otherwise  disposing  of  certain  property;  to 
wit,  pictures,  or  one-half  the  stated  value  of  each  picture 
in  money  by  lots,  tickets  and  mode  of  chance,  contrary  to 
the  form  of  the  statute,  etc." 

The  motion  was  argued  on  October  13th,  1896,  before 
Boyd,  C,  and  Merkdith,  J. 

F.  A.  Anglin,  for  the  motion.  The  evidence  does  not 
shew  that  the  ticket  sold  by  the  defendant  was  for  the 
"  disposing  of  any  property  "  under  sub-sec.  (6)  of  sec.  205 
of  the  Code.  "  Property  "  means  specific  property.  The 
holder  of  a  winning  ticket  had  no  right  to  any  specific  pro- 
perty. The  conviction  is  bad  under  Regina  v.  Dodds,  per 
Haqarty,  C.  J.,  at  p.  393.  The  definition  of  "property" 
in  the  Code,  sec.  3,  sub-sec.  (v),  is  no  wider  than  it  was 
under  C.  S.  C.  ch.  95,  sec.  7,  and  the  winner  was  not  to  be 
entitled  to  any  specific  picture,  but  only  to  a  choice  of  one  or 
more  out  of  many  pictures.  The  society  reserved  to  itself 
the  right  to  decide  that  the  winners  must  take  pictures, 
and  only  gave  cash  if  deemed  advisable  in  the  interest  of 
the  society,  and  the  pictures  offered  were  the  works  of 
its  members.  In  any  event,  as  the  society  was  incorporated, 
the  sale  of  the  tickets  is  specially  excepted  under  sub- 
sec.  6  (c). 

John  Cartwrigkt,  Q.  C,  Deputy  Attorney-General,  con- 
tra. "  Property  "  under  the  Code  includes  "  every  kind  of 
real  and  personal  property  " :  sec.  3,  sub-sees,  (v)  (i).  The 
evidence  shews  the  whole  thing  was  a  scheme.  Paintings 
were  purchased  for  the  lottery  prizes,  and  while  the  tickets 
did  not  announce  that  half  the  value  of  the  prizes  could  be 
had  in  money,  the  ticket  agents  did,  and  the  common  prac- 
tice was  to  give  money,  and  the  magistrate  held  the  pic- 
tures were  a  mere  pretence  for  the  money  scheme. 

Anglin,  in  reply. 
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November  3,  1896.     The  judgment  of  the  Court  was   Judgment, 
delivered  by  Boyd,  a 

Boyd,  C— 

The  conviction  for  that  Lorrain  did  "  unlawfully  sell 
and  barter  a  ceitain  card  and  ticket  for  advancing,  lend- 
ing, giving,  selling,  and  otherwise  disposing  of  certain  pro- 
perty, to  wit :  pictures,  or  one-half  the  stated  value  of  each 
picture  in  money,  by  lots,  tickets,  and  mode  of  chance/'  is 
complained  of  on  two  grounds: 

First,  that  the  evidence  shews  that  no  specific  property 
was  to  be  thus  disposed  of  by  chance. 

And  second,  that  the  evidence  shews  the  case  to  be 
within  the  exception  extended  to  distribution  by  lot  of 
works  of  art. 

In  support  of  the  first  objection  the  interpretation  clause 
of  the  Code  as  to  property  is  relied  on,  and  the  opinion  of 
the  Chief  Justice  expressed  in  Reyina  v.  Dodds,  4  0.  R., 
at  p.  393,  that  the  original  of  the  present  law  contemplated 
and  was  limited  to  dealing  with  lotteries  of  specific  lands, 
goods  and  chattels.  The  phrase  in  the  Code  205  (b)  is 
"disposing  of  any  property,"  and  the  clause  of  interpreta- 
tion as  to  property  simply  states  that  it  includes  "  every 
kind  of  real  and  personal  property."  So  that  from  the 
mere  language  of  the  Code  I  do  not  perceive  that  property 
in  this  connection  is  to  be  read  "specific  property."  The 
essence  of  the  enactment  lies  in  the  disposal  of  any  pro- 
perty by  any  mode  of  chance,  and  it  would  be  an  easy 
evasion  if  the  statute  could  be  got  rid  of  by  designating 
no  particular  thing,  although  the  winner  would  be  able 
to  exercise  his  choice  among  the  available  prizes  offered. 
As  said  in  Taylor  v.  Smetten,  11  Q.  B.  D.,  at  p.  212 :  "  It 
seems  utterly  immaterial  whether  a  specific  article  was  or 
was  not  conjoined  with  the  chance,  and  as  the  subject- 
matter  of  the  sale."  See  also  Commonwealth  v.  Wi-iyht, 
137  Mass.  250. 

I  may  also  quote  the  pertinent  words  of  Mr.  Justice 
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Judgment.  Montague  Smith  in  Regina  v.  HarriSi  10  Cox  C.  C.  352, 
Bqyd,  c.  353,  where  he  said  the  mischief  struck  at  by  the  Lottery 
Act  was  where  subscribers  were  induced  to  part  with  their 
money  in  the  hope  of  obtaining  not  only  their  alleged 
shilling's  worth,  but  something  of  much  greater  value,  the 
right  to  which  was  to  be  ascertained  by  chance.  The 
judgment  of  the  Court  in  Regina  v.  Dodds,  does  not  turn  on 
the  opinion  expressed  by  the  Chief  Justice,  and  the  case 
itself  is  not  in  point  here. 

The  other  objection  rests  on  the  evidence,  and  hav- 
ing read  it.  I  cannot  say  that  there  is  a  lack  of  evidence 
to  warrant  the  finding  that  money  might  be  had  instead 
of  pictures  by  the  winning  tickets.  The  agent  so  repre- 
sented on  the  sale  of  the  ticket,  and  the  agent  at  head- 
quarters paid  over  monej'  on  request  to  various  winners. 
This  element  destroys  the  privilege  in  favour  of  the  dis- 
semination of  works  of  art,  and  lets  in  the  vulgar  non- 
aesthetic  aspect  of  chance-venture  for  money  common  to 
these  lottery  undertakings. 

Even  if  there  was  uncertainty  in  the  getting  of  money 
on  the  tickets  because  of  it  being  reserved  for  the  option 
of  the  society,  as  was  argued,  that  does  not  appear  to  be 
material.  This  would  only  intensify  the  precariousness 
of  the  whole  transaction,  and  add  another  chance  to  the 
excitement  of  the  investor :  see  Morris  v.  Blaclcman,  2  H. 
&  C.  912,  and  Tlie  State  v.  Shorts,  3  Vroom  (New  Jersey) 
398. 

Altogether  there  appears  to  be  no  reason  to  disturb  the 

conviction,  and  it  stands  affirmed  with  costs. 

" 

Note. — The  proceedings  in  this  matter  were  entitled  in  the  High  Court 
of  Justice,  but  no  comment  was  made  thereon. 

G.  A.  B. 
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Hall 


Thk  Board  of  Public  School  Trustees  for  the  United 
School  Section  No.  2  of  the  Township  of  Stisted. 

Public  School* — Guardian  —  Infant  "  Boarded  Out "  —  Right  to  Compel 
Public  School  to  Rtceive — 54  Vict.  ch.  55,  sec.  40,  sub-nee.  8(0.). 

The  word  "guardian  "  in  section  40  of  sub-sec.  3  of  54  Vict.  ch.  55  (0.), 
the  Public  School*  Act,  1891,  is  used  therein  in  its  strict  legal  sense,  and 
does  not  include  a  person  resident  in  a  school  section,  with  whom  and 
under  whose  care  a  boy  under  fourteen  years  of  age  has  been  placed  by 
a  benevolent  association  under  a  written  "  boarding-out  undertaking" 
to  clothe,  maintain  and  educate  him,  and  such  person  cannot  compel 
the  trustees  of  the  s  :hool  section  to  provide  accommodation  for  and 
allow  the  boy  to  attend  school  as  a  pupil. 

This  was  an  action  brought  by  Frederick  Hall  by  his  Statement, 
guardian  and  next  friend  George  Spiers  against  the  above 
board  of  school  trustees  to  compel  them  to  allow  him  to 
attend  the  school  of  the  said  school  section  and  if  necessary 
to  make  such  provision  as  would  afford  proper  accommoda- 
tion for  him  in  said  school. 

The  action  was  tried  at  Bracebridge  on  July  7th,  1896, 
before  Ferguson,  J.,  without  a  jury. 
The  facts  fully  appear  in  the  judgment. 

E.  Coatsworth,  for  the  plaintiff.  All  public  schools  are 
free,  and  every  person  between  the  age  of  five  and  twenty- 
one  years  has  the  right  to  attend  :  54  Vict.  ch.  55,  sec.  9 
(1)  (O.).  All  children  between  eight  and  fouiteen  years 
must  attend :  54  Vict.  ch.  56,  sec.  2  (O.) ;  and  see  also  school 
regulations,  sea  5,  sub-sees.  1,  3  and  5.  Spiers  is  the  guar- 
dian of  Hall.  He  has  received  him  in  his  house  :  54  Vict, 
ch.  56,  sec.  3  (0.),  and  a  duty  is  imposed  on  him  by  that 
section,  so  he  is  entitled  to  the  correlative  right,  and  Hall 
is  entitled  to  attend  the  school :  Taylor  v.  Timson,  20  Q. 
B.  D.  671.  If  so,  the  board  must  provide  accommodation. 
Any  person  assuming  the  care  or  charge    of   a    minor 
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Aigoment.  becomes  a  guardian  :  R.  S.  O.  ch.  142,  sec.  2.  See  In  re 
Hutchison  and  The  Board  of  School  Trustees  of  St.  Cath- 
arines, 31  U.  C.  R.  274. 

Skepley,  Q.  C,  contra.  The  plaintiff  does  not  bring  him- 
self within  the  meaning  of  sub-sec.  3  of  sec.  40,  54  Vict, 
ch.  55  (O.),  where  the  children,  "whose  parents  or  guardians 
are  resident  in  the  (school)  section "  are  to  he  provided 
with  school  accommodation.  Spiers  is  not  his  guardian : 
R.  S.  O.  ch.  137,  provides  for  the  appointment  of  guardians 
and  is  exhaustive.  Spiers  does  not  come  within  it  nor 
within  R.  S.  O.  ch.  142,  sec.  2.  The  boarding  out  under- 
taking does  not  appoint  Spiers  guardian  even  if  the  agent 
of  the  home  had  any  authority  to  appoint  a  guardian.  The 
evidence  shews  the  board  has  provided  ample  accommoda- 
tion for  two-thirds  of  the  pupils  wliOsSe  parents  or  guar- 
dians reside  in  the  section.  54  Vict.  ch.  5(J  (O.)  does  not 
apply  where  the  child  has  no  right  to  attend  the  school :  see 
sec.  4,  particularly  sub-sec.  4. 

October  12, 1896.    Ferguson,  J.  :— 

The  defendants  are  the  board  of  public  school  trustees 
of  union  school  section  number  2,  in  the  township  of 
Stisted,  in  the  district  of  Muskoka. 

The  plaintiff  Frederick  Hall  is  of  the  age  of  about  thir- 
teen years,  and  resides  in  the  school  section  with  his  next 
friend  in  the  action,  George  Spiers,  under  the  provisions  of  a 
document  called  a  "  Boarding  out  undertaking,"  which  is  as 
follows : — 

"Undertaking  made  this  11th  day  of  September, 
1894,  respecting  the  boy  Frederick  Hall,  aged  twelve,  re- 
cently an  inmate  of  Dr.  Barnardo's  Homes,  and  at  present 
under  the  guardianship  of  the  manager  of  said  homes. 

"  I,  George  Spiers,  senr.,  of  the  township  of  Stisted,  in 
the  county  of  Muskoka,  in  consideration  of  my  being  paid 
the  sum  of  five  dollars  per  month,  do  hereby  engage  with 
Alfred  B.  Owen,  agent  of  the  said  Dr.  Barnardo's  Homes,  to 
receive  the  said  Frederick  Uall  as  a  member  of  my  house- 
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hold,  to  bring  him  up  carefully,  kindly,  and  in  all  respects  Judgment. 
as  one  of  my  own  family,  to  provide  him  with  sufficient  Ferguson,  J. 
and  proper  food,  clothing,  washing,  lodging  and  all  neces- 
saries, exclusive  of  medical  attendance,  to  secure  his  regular 
attendance  at  school,  providing  all  necessary  school  books 
and  apparatus,  and  to  take  care  that  he  duly  attends  church 
and  Sunday  school. 

"  I  do  also  hereby  engage  to  communicate  once  every 
three  months  with  the  agent  of  the  homes  regarding  the 
health  and  well-being  of  the  said  Frederick  Hall,  and  to 
afford  every  facility  to  any  duly  authorized  representative 
of  the  homes  who  may  visit  him  to  make  such  inspection 
as  he  may  consider  necessary. 

"  I  further  engage  that  I  will  in  no  case  transfer  the  said 
Frederick  Hall  to  any  other  person,  or  allow  him  to  leave 
my  custody  without  first  informing  the  agent  of  the  home 
and  obtaining  his  sanction,  and  in  the  event  of  the  boy 
leaving  me  without  my  consent  I  will  immediately  notify 
the  agent,  and  use  every  reasonable  effort  to  ascertain  his 
whereabouts  and  to  secure  his  return,  and  I  further  engage 
promptly  to  give  up  possession  of  him  to  any  duly  author- 
ized person  representing  Dr.  Barnardo's  Homes. 

(Signature  of  custodian)        "  George  Spiers." 

George  Spiers  has  living  with  him  two  boys  other  than 
the  plaintiff,  three  in  all,  and  all  upon  the  same  terms  and 
in  the  same  way,  there  being  a  similar  document  called  an 
understanding  in  each  instance  and,  as  the  evidence  shews, 
there  are  in  the  school  section  fifteen  boys  all  board- 
ing out  in  the  same  way,  there  being  in  respect  of  each  a 
document  similar  to  the  one  above  set  forth. 

The  school-house  in  and  for  the  school  section  was  built 
several  years  ago,  and  was  so  constructed  that  it  contained 
seating  accommodation  for  fifty-two  pupils  or  there- 
abouts. The  evidence  on  the  subject  is  not  all  alike,  but 
there  is  not  much  difference  between  or  amongst  the  wit- 
nesses. This  continued  and  was  the  condition  during  the 
year  1895,  and  the  plaintiff  was  a  tolerably  regular  atten- 
dant at  the  school  during  that  year. 
17— VOL.  XXVIII.  O.R. 
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Judgment.  In  October,  1895,  the  inspector  was  at  the  school,  and  in 
Ferguson,  J.  the  presence  of  the  teacher  told  one  of  the  trustees  (Silas 
Smith)  that  there  were  too  many  pupils  for  one  teacher, 
and  that  the  desks  were  too  close  together,  intimating,  as  I 
understand  from  the  evidence,  that  the  school-room  was 
not  in  accordance  with  the  departmental  regulations,  and 
the  teacher  says  that  there  was  no  remedy  for  this  but  the 
removal  of  some  of  the  desks.  After  this  a  change  was 
made  by  removing  ten  of  the  desks,  each  of  which  had 
been  calculated  to  accommodate  two  pupils,  so  that  the  desk 
accommodation  was  thereafter  sufficient  for  only  thirty- 
two  pupils.  There  was  a  slight  insinuation  that  this 
change  was  made  with  the  view  of  excluding  from  the 
school  boys  from  the  Barnard o  Home,  but  I  do  not  see  any 
sufficient  reason  for  thinking  that  it  was  not  done  on  ac- 
count of  the  intimation  given  by  the  inspector,  and  in 
view  of  the  regulations  then  existing  which  did  not  exist 
at  the  time  of  the  construction  and  equipment  of  the 
school-house. 

The  inside  measurements  of  this  school-house  were  given 
in  the  evidence,  and  according  to  these  and  the  require- 
ments of  the  regulations  as  to  air-space,  and  desk  room, 
there  is  room  only  for  the  accommodation  of  thirty- two 
pupils — perhaps  a  trifle  less  than  is  required  for  thirty-two 
— the  regulations  requiring  that  there  should  be  at  least 
twelve  square  feet  desk  room  for  each  pupil,  and  that  for 
each  pupil  there  should  be  at  least  250  cubic  feet  of  air- 
space.  % 

In  the  year  1895  there  were  forty-six  children  between 
the  ages  of  five  and  sixteen  years  whose  parents  or  guar- 
dians were  resident  in  the  school  section,  and  in  addition 
to  these  there  were  in  the  section  the  fifteen  boys  from 
Dr.  Barnardo's  Home  under  boarding  out  undertakings 
such  as  the  one  above  set  forth. 

According  to  the  Act  54  Vict.  ch.  55,  sec.  40,  sub-sec.  3 
(0.),it  is  the  duty  of  school  trustees  (amongst  other  things)  to 
provide  adequate  accommodation  for  two-thirds  of  the 
children  between  the  ages  of  five  and  sixteen  years  whose 
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parents  or  guardians  are  residents  of  the  school  section,  as  Judgment, 
ascertained  by  the  census  taken  by  the  municipal  council  Ferguson,  J. 
for  the  next  preceding  year,  there  being  a  proviso  which 
excludes  from  the  enumeration  children  of  parents  on 
whose  behalf  a  separate  school  is  established.  This  proviso 
has,  however,  no  place  in  the  present  contention,  there 
being  no  separate  school. 

According  to  such  census  for  1895  the  number  of  chil- 
dren between  the  ages  was,  as  above  stated,  forty-six  and 
the  fifteen  boys  from  Dr.  Barnardo's  Home. 

Some  of  the  officers  in  making  their  returns  indicated 
upon  the  rolls  that  these  boys  from  Dr.  Barnardo's  Home 
were  children  whose  parents  or  guardians  were  resident 
within  the  school  section.  This  is,  however,  as  I  think, 
not  material,  for  these  officers  had,  as  I  understand,  no 
power  to  determine  this  question  or  matter. 

The  teacher  being  called,  says  that  the  average  attend- 
ance in  the  school  in  the  month  of  January,  1896,  was 
twenty-seven  pupils,  and#thatjthe  largest  attendance  in  that 
month  was  somewhere  in  the  thirties.  The  average 
in  February,  1896,  was  twenty-six,  and  the  largest  attend- 
ance thirty-two.  In  March  the  largest  attendance  was 
thirty- three  and  the  average  thirty.  In  April,  1896,  the 
largest  attendance  was  thirty-five,  and  the  average  thirty- 
one.  The  teacher  was  sick  in  May.  In  June,  1896,  the 
largest  attendance  was  forty-one,  and  the  average  thirty- 
six.  These  figures  the  witness  took  from  the  roll  or  regis- 
ter, and  they  should  be,  as  I  think,  considered  reasonably 
accurate. 

George  Spiel's  says  that  he  and  all  the  others  in  the 
school  section  who  had  boys  from  Dr.  Barnardo's  Home 
sent  them  to  this  school  on  the  first  day  of  school  in 
January,  1896.  This  appears  to  have  been  in  pursuance 
and  in  accordance  with  instructions  from  Mr.  Owen,  the 
agent  in  Toronto  of  Dr.  Barnardo's  Home ;  and  Spiers  says 
that  it  is  Owen  on  behalf  of  the  home  who  is  maintaining 
this  action,  and  that  he  (Spiers)  is  indemnified  by  the 
home.     Spiers  brought  and  sent  the  plaintiff  and  the  other 
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Judgment,  boys  he  has  from  the  Bamardo  Home  more  than  once  to 
Ferguson,  J.  the  school,  but  they  were  not  received  as  pupils. 

At  the  trial,  counsel  for  the  defence  stated  and  admitted 
that  the  trustees,  the  defendants,  did  and  do  refuse  to  per- 
mit the  plaintiff  and  other  boys  in  his  position  to  attend 
the  school  as  pupils. 

The  plaintiff  asks  a  mandatory  order  requiring  the  de- 
fendants to  allow  him  to  attend  the  proper  school  in  the 
said  school  section,  and  to  receive  instruction  thereat,  and 
an  injunction  restraining  the  defendants  from  preventing 
him  from  attending  the  same  (one  of  these  prayers  for 
relief  would  seem  to  be  involved  in  the  other). 

2.  An  order  requiring  the  defendants,  if  necessary,  to 
make  such  provision  as  will  afford  proper  accommodation 
to  enable  the  plaintiff  to  attend  school  in  the  said  school 
section.     He  also  asks  general  relief. 

On  the  part  of  "the  plaintiff  it  is  contended  that  Spiers 
is  the  plaintiff's  guardian,  and  this  the  defendants  deny. 

Spiers  is  not  a  parent  of  the  plaintiff,  nor  is  it  made 
known  whether  the  plaintiff's  parents  are  living  or  dead. 
Spiers  has  not,  so  far  as  shewn,  b^en  appointed  the  )  Jain- 
tiff  's  guardian  according  to  any  of  the  provisions  of  ch. 
137,  sec.  10  et  seq.,  R.  S.  0.,  nor  according  to  anything  con- 
tained in  ch.  142,  R.  S.  0. 

The  definition  (in  law)  given  of  the  word  guardian  is ; 
A  person  appointed  to  have  the  custody  of  the  person 
and  property  of  an  infant,  or  of  a  person  incapable  of 
directing  his  own  affairs. — Worcester,  Nuttall,  Webster. 

In  Wharton's  Law  Lexicon,  9th  ed.,  the  author  says, 
under  "Guardianship,"  that  in  modern  times  guardians 
may  be  said  to  be  of  six  kinds — testamentary,  maternal, 
customary,  ad  litem,  by  appointment  of  Chancery,  and 
guardians  in  tort  or  by  intrusion.  I  cannot  see  that  Spiers 
is,  as  to  the  plaintiff,  any  one  of  these  kinds  of  guardian. 

I  have  also  searched  for  definitions  of,  and  kinds  of 
guardians  under  the  older  law  without  being  able  to  see 
that  Spiers  is  guardian  of  the  plaintiff,  even  if  such  older 
law  were  applicable  at  the  present  time. 
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It  was  contended  that  sec.  2  of  ch.  142,  R.  S.  O.  applies  to  Judgment, 
the  case.  I  am,  however,  of  the  opinion  that  it  does  not  Ferguson,  J. 
Even  if  it  wefe  assumed  that  the  Barnardo  Home  or  the 
agent,  Mr.  Owen,  had  power  (I  do  not  see  that  either  of 
them  had)  to  appoint  a  guardian  for  the  plaintiff,  it  does 
not  appear  that  Spiers  was  so  appointed.  The  document 
(the  boarding  out  undertaking)  appears  to  me  entirely 
insufficient  for  the  purpose.  Even  if  properly  executed  by 
one  having  such  power,  it  contains  clauses  and  provisions 
antagonistic  to  the  powers  and  duties  of  a  guardian  being 
given  to  Spiers. 

I  do  not  think  that  the  Legislature,  having  so  often 
dealt  with  the  word  "  guardian,"  can  be  considered  to  have 
used  it  in  a  colloquial  or  any  other  than  its  legal  sense  in 
sec.  40,  sub-sec.  3  of  54  Vict.  (0.),  above  referred  to,  and 
on  the  case  and  contentions  in  respect  of  this  subject,  I 
am  of  the  opinion  that  it  does  not  appear  that  Spiers  was 
or  is  the  guardian  of  the  plaintiff.  On  the  contrary,  of 
this  I  am  of  the  opinion  that  it  appears  that  Spiers  is  not 
the  guardian  of  the  plaintiff,  and  assuming  this  to  be  so, 
the  other  persons  respectively  resident  in  the  school  section 
who  have  boys  from  Dr.  Barnardo's  Home  under  similar 
"boarding  out  undertakings  are  not  the  guardians  of  such 
boys  respectively. 

The  defendants  the  trustees  haye  furnished  and  pro- 
vided so  far  as  air-space  and  desk  room  have  concern,  for 
thirty-one  or  thirty-two  pupils  in  their  school-house.  This 
number  is  as  nearly  as  possible  the  two-thirds  of  the  num- 
ber forty-six,  which  is  the  number  of  children  between 
the  ages  of  five  and  sixteen  years  in  the  school  section 
ascertained  in  the  manner  required.  This  seems,  in  these 
regards,  a  compliance  with  the  requirements  of  the  statute 
and  regulations,  and  one  does  not  see  how  upon  legal 
grounds  they  can  be  required  to  do  more.  Whether  they 
have  or  have  not  complied  with  all  the  departmental  regu- 
lations is  not  a  question  here. 

If  the  defendants  were  to  include  in  their  computation 
the  fifteen  boys  from  the  home  they  would   require  to 
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Judgment,  provide  accommodation  for  forty-one  pupils,  but  this,  as 
Ferguson,  J.  already  said,  I  do  not  think  they  were  obliged  or  required 
to  do. 

When  the  Legislature  enacted  that  the  trustees  should 
provide  accommodation  for  two-thirds  of  the  children  be- 
tween the  ages  of  five  and  sixteen  years  whose  parents 
or  guardians  were  resident  in  the  school  section,  it  seems 
to  me  that  this  must  have  been  done  upon  an  estimate 
or  conjecture  that  in  all  probability  not  more  than  two- 
thirds  of  these  would  be  in  attendance  at  any  one  time, 
and  if  so,  this  indicates  what  children  are  the  children 
intended  to  be  accommodated ;  those  who  would  have  the 
right,  or,  in  case  the  accommodation  proved  insufficient,  the 
first  right,  to  embrace  the  benefit  of  the  accommodation- 
Then,  looking  at  the  actual  attendance  in  the  school  in 
January,  February,  March,  April,  and  June,  1896,  it  is 
difficult  to  say  that  there  was  more  or  greater  accommo- 
dation than  was  required  for  these  children,  or  that  the 
defendants  acted  unlawfully  or  improperly  in  the  exercise 
of  the  powers,  functions  and  duties  of  their  office  (as  de- 
fined by  the  Legislature)  in  refusing  to  permit  the  plaintiff 
(he  being  a  boy  whose  parents  or  guardians  did  not  reside 
in  the  school  section)  to  attend  the  school,  and  this,  espe- 
cially in  view  of  the  other  fourteen  boys  from  the  home, 
similarly  circumstanced,  pressing  at  the  same  time  for  the- 
exercise  or  enjoyment  of  the  same  alleged  or  claimed 
right. 

It  may,  I  think,  be  fairly  said  that  the  defendants  had 
not,  in  fact,  accommodation  for  him,  the  plaintiff,  and  as 
already  said,  I  am  of  the  opinion  that,  as  a  matter  of  law, 
the  defendants  were  not  bound  to  provide  accommodation 
for  him. 

The  plaintiff's  counsel  referred  to  54  Vict.  ch.  50,  sec.  2 
(O.),  providing  that  all  children  between  the  ages  of  eight 
and  fourteen  years  shall  attend  school,  etc.  This  is  what 
is  called  "  The  Truancy  Act/'  and  it  provides  that  there 
shall  be  no  penalties  in  cases  in  which  there  is  not  accom- 
modation. 
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54  Vict.  cb.  55,  sec.  9  (O.),  provides  that  all  schools  shall  Judgment. 
be  free  schools,  and  that  every  person  between  the  ages  of  Ferguson,  J. 
five  and  twenty-one  years  shall  have  the  right  to  attend 
some  school.  This  provision  is  extremely  general,  apckcan- 
not,  as  I  think,  be  considered  to  interfere  so  largely  as 
contended  for  with  the  working  out  of  the  particular  pro- 
visions of  the  other  enactments  and  the  regulations.  It 
certainly  does  not  provide  that  the  plaintiff  or  a  child  cir- 
cumstanced as  he  is,  shall  have  the  right  to  attend  this 
school.  So  far  as  it  may  conflict  with  other  provisions,  the 
rule  that  the  general  provision  must  give  way  to  the 
special  and  particular  provision  does,  I  think,  apply. 

On  the  whole  case,  I  am  of  the  opinion  that  the  plaintiff 
fails  and  that  the  action  should  be  dismissed.  I  do  not 
perceive  any  reason  for  withholding  costs,  and  the  dismissal 
will  be  with  costs. 

G.  A.  B. 
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[DIVISIONAL  COCJRT.] 

Be  Jenison. 

Water  and  Watercourses — Water  Privilege — Owner  of —Riparian  Proprie- 
tor— Use  and  Improvement  of  Privilege. 

The  owner  of  land  abutting  on  the  chain  reserved  by  the  Crown  for  a 
public  highway  along  the  Kaministiquia  river,  who  in  also  the  licensee 
of  the  interest  of  the  Crown  in  such  reserve,  is  a  riparian  proprietor; 
and,  as  such,  he  is  the  owner,  within  R.  S.  O.  ch.  119,  of  a  water  privi- 
lege which  adjoins  that  part  of  the  reserve  lying  between  his  land  and 
the  river  : — 

Held,  however,  that,  proposing  to  place  a  dam  at  the  upper  end  of  such 
water  privilege,  such  a  reparian  proprietor,  not  being  the  owner  or  legal 
occupant  of  any  water  privilege  above  it,  was  not  a  person  desiring  to 
use  or  improve  his  water  privilege,  and  was,  therefore,  not  entitled  to  an 
order  to  exercise  the  powers  mentioned  in  the  Act. 

Statement.  This  was  an  appeal  by  the  Kakabeka  Falls  Land  and 
Electric  Company  (Limited)  from  an  order  of  the  Judge  of 
the  District  Court  of  Thunder  Bay,  under  the  Act  respect- 
ing Water  Privileges,  R.  S.  O.  ch.  119,  authorizing  one 
Edward  Spencer  Jenison  to  exercise  the  powers  men- 
tioned in  the  Act,  and  to  erect  dams,  take  lands,  and 
divert  the  waters  of  the  river  Kaministiquia  at  certain 
points  in  the  township  of  Oliver  and  Paipoonge,  in  the 
manner  mentioned  in  the  judgment  of  the  Divisional  Court, 
to  the  alleged  detriment  of  the  appellants  and  others,  whose 
lands  lay  lower  down  upon  the  river. 

Section  1  of  the  Act  is  as  follows : 

Any  person  desiring  to  use  or  improve  any  water  privi- 
lege, of  which,  or  a  part  of  which,  he  is  at  such  time  the 
owner  or  legal  occupant,  for  any  mechanical,  manufactur- 
ing, milling,  or  hydraulic  purposes,  by  erecting  a  dam  and 
creating  a  pond  of  water,  increasing  the  head  of  water  in 
any  existing  pond,  or  extending  the  area  thereof,  diverting 
the  waters  of  any  stream,  pond,  or  lake  into  any  other 
channel  or  channels,  constructing  any  raceway,  or  other 
erection  or  work  which  he  may  require  in  connection 
with  the  improvement  and  use  of  the  said  privilege,  or 
by  altering,  renewing,  extending,  improving,  repairing,  or 
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maintaining  any  such  dam,  raceway,  erection,  or  work,  or  Statement, 
any  part  thereof,  shall  have  the  right  to  enter  upon  any 
lands  which  he  may  deem  necessary  to  be  examined, 
and  to  make  an  examination  and  survey  of  the  same, 
doing  no  unnecessary  damage  in  performing  such  work, 
and  paying  the  actual  damage  done,  if  any ;  and  if,  upon 
an  application  to  the  County  Judge  as  hereinafter  provi- 
ded, he  obtains  authority,  he  shall  be  at  liberty  to  take, 
acquire,  hold,  and  use  such  portions  of  the  said  lands  so 
examined  as  he  may  deem  expedient  for  the  completion, 
improvement,  or  maintenance  of  the  water  privilege  and 
works  in  connection  with  the  same. 

The  appeal  was  taken  upon  the  following  grounds  : 

1.  That  the  appellants  were  riparian  proprietors  and 
the  owners  of  a  water  privilege  on  the  Kaministiquia 
river,  which  would  be  destroyed  or  damaged  so  as  to  be 
practically  useless  by  the  exercise  of  the  powers  and  privi- 
leges granted  to  Jenison,  the  respondent. 

2.  That  there  was  no  jurisdiction  to  make  the  order, 
because : 

(a)  The  respondent  was  not  an  owner  or  legal  occupant 
of  a  water  privilege  within  the  jneaning  of  the  Act,  and 
was  not  a  person  by  whom  the  Act  could  be  invoked. 

(6)  The  powers  applied  for  and  granted  by  the  order 
were  not  for  the  improvement  or  maintenance  of  an  exist- 
ing water  privilege,  but  for  the  creation  of  a  new  one. 

(c)  The  river  Kaministiquia  is  a  navigable  river. 

3.  That  there  was  no  power  to  grant  liberty  to  acquire 
and  use  the  public  highways  or  road  allowances  in  the 
order  mentioned,  or  to  divert  the  waters  of  a  navigable 
river,  or  to 'build  a  dam  or  weir  across  the  same. 

4.  That  the  height  of  any  dam  authorized  to  be  con- 
structed should  be  specifically  indicated  in  the  order. 

5.  Even  if  there  should,  for  any  reason,  appear  to  be 
jurisdiction  to  make  an  order,  the  jurisdiction  should  not 
have  been  exercised,  under  the  circumstances  appearing  in 
•evidence,  in  favour  of  the  enterprise  of  one  prospector,  and 
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Statement,  to  the  detriment  of  others  who  had  already  acquired  a 
water  privilege  at  the  place  in  question  and  expended  a 
large  amount  in  connection  with  the  acquisition  and  im- 
provement of  the  same. 

6.  That  the  damages  awarded  to  the  appellants  were 
inadequate. 

The  appeal  was  argued  before  a  Divisional  Court  com- 
posed of  Armour,  G.  J.,  and  Street,  J.,  on  the  22nd  Octo- 
ber, 1896. 

W.  Cassels,  Q.  C,  and  T.  A.  Gorham,  for  the  appellants, 
referred  to  Regina  v.  Meyers,  3  C.  P.  305  ;  Gage  v.  Bates, 
7  C.  P.  116 ;  McLaren  v.  Caldwell,  6  A.  R.  456,  9  App. 
Cas.  392  ;  Lyon  v.  Fishmongers1  Co.,  1  App.  Cas.  662  ;  Notili 
Shore  R.  W.  Co.  v.  Pion,  14  App.  Cas.  612;  Giles  v. 
Campbell,  19  Gr.  226 ;  Cockburn  v.  Eager,  24  Gr.  409  \ 
McArthur  v.  Gillies,  29  Gr.  223  ;  In  re  Burnham,  22  A. 
R.  40. 

Aylesworth,  Q.  C,  for  Jenison,  cited  Giles  v.  Campbell^ 
19  Gr.  226 ;  Cockburn  v.  Eager,  24  Gr.  409 ;  KircJuoffer 
v.  Stanbury,  25  Gr.  413  ;  59  Vict.  ch.  51,  sec.  19  (O.). 

J.  R.  Carttvright,  Q.  C,  for  the  Attorney-General  for 
Ontario,  referred  to  the  Mining  Act,  R.  S.  O.  ch.  31,  sec  9, 
sub-sees.  2  and  4;  Elliot  v.  North-Eastern  R.  W.  Co.,  10 
H.  L.  C.  333. 

November  14,  1896.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  respondent,  Jenison,  is  the  owner  of  twelve  and  one- 
half  acres  of  lot  19  in  the  2nd  concession  of  Oliver,  abutting 
on  the  chain  reserved  by  the  Crown  for  a  common  and 
public  highway  along  the  Eaministiquia  river,  and  has 
been  granted  a  license  to  use  the  interest  of  the  Crown  in 
such  chain  reserve,  which  interest  of  the  Crown  is  the 
ownership  of  the  soil  and  freehold  of  the  said  chain  reserve,, 
subject  to  the  right  of  the  public  to  a  way  over  it. 
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Such  ownership  and  such  license  constituted,  in   my   Judgment, 
opinion,  the  respondent  a  riparian  proprietor  as  to  that  Armour,  O.J. 
part  of    the  river  Kaministiquia  flowing  past  the  said 
twelve  and  one-half  acres  and  the  said  chain  reserve. 

Adjoining  the  chain  reserve  lying  between  the  twelve 
and  one-half  acres  and  the  river,  there  is  a  water  privi- 
lege, consisting  of  the  fall  in  the  river  when  in  its  natural 
state  as  it  passes  along  the  said  chain  reserve,  and  being 
the  difference  of  level  between  the  surface  where  the  river 
first  touches  such  chain  reserve  and  the  surface  where  it 
leaves  it.  And  the  respondent,  being,  as  I  have  held  him 
to  be,  a  riparian  proprietor  in  respect  of  such  ownership 
and  license,  is  the  owner  of  such  water  privilege,  and  is 
a  person  owning  a  water  privilege  within  the  meaning  of 
the  Act  B.  S.  0.  ch.  119,  and  is  entitled  to  the  benefit  of 
that  Act  in  respect  of  such  water  privilege. 

But  the  difficulty  in  the  respondent's  way  is  that  he  is 
not  desiring  to  use  or  improve  such  water  privilege,  for  he 
intends  putting  his  dam  at  the  upper  end  of  it,  and  above 
the  intended  dam  he  does  not  appear  to  be  the  owner  or  legal 
occupant  of  any  water  privilege. 

The  respondent  does  not,  therefore,  bring  himself  within 
the  Act,  and  the  order  must  be  set  aside,  but  it  will  be 
without  co&ts. 

E.  B.  B. 
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Harrison  v.  Prentice. 

Seduction — Right  of  Action-  -Service — Pregnancy. 

In  an  action  for  seduction,  it  appeared  that  the  connection  took  place  while 
the  plaintiff's  daughter  resided  at  service  with  the  defendant.  There 
was  no  evidence  of  any  possible  loss  of  service  by  the  father,  and, 
although  a  slight  illness  occurred  subsequent  to  the  connection,  there 
was  neither  birth  of  a  child  nor  pregnancy  : — 

Held,  that  the  father  had  no  right  of  action,  either  at  common  law  or 
under  the  Act  respecting  seduction,  R.  S.  O.  ch.  58. 

Kimball  v.  Smith,  5  U.  G.  R.  32,  and  UBsptranct  v.  Duchene,  7  U.  C.  R. 
146,  followed. 

Statement.        ACTION  for  seduction. 

Statement  of  claim  : — 2.  The  plaintiffs  wife  having  died 
in  the  year  1882,  leaving  the  plaintiff  with  two  small  chil- 
dren, the  defendant,  who  is  an  uncle  of  the  plaintiff's 
children,  came  to  the  plaintiff  and  offered  to  accept  and 
provide  for  his  daughter  Mabel  Irene  Harrison,  and  to 
take  her  to  his,  the  defendant's,  home  and  provide  for  and 
protect  her,  for  her  services,  whereby  the  plaintiff,  by  rea- 
son of  the  representations  and  promises  made  by  the  defen- 
dant, did,  in  or  about  the  year  1893,  allow  his  said  daugh- 
ter Mabel  Irene  Harrison  to  go  and  live  with  the  defendant, 
and  the  defendant  accepted  the  said  Mabel  Irene  Harrison 
on  the  terms  and  conditions  hereinbefore  set  forth. 

3.  The  defendant,  during  the  absence  of  his  wife  from  his 
home,  debauched,  seduced,  and  carnally  knew  the  plaintiff's 
daughter  Mabel  Irene  Harrison,  and  while  she  was  still  an 
infant,  whereby  the  plaintiff  lost  the  services  of  his  said 
daughter,  and  was  otherwise  greatly  injured  and  damnified. 

The  plaintiff  claims  $5,000  for  the  damages  sustained, 
and  his  costs. 

Statement  of  defence : — 2.  The  defendant  denies  the 
allegations  contained  in  the  statement  of  claim  and  puts 
the  plaintiff  to  the  proof  thereof. 

3.  The  defendant  did  not  debauch,  seduce,  and  carnally 
know  the  said  Mabel  Irene  Harrison. 

The  action  was  tried  before  Rose,  J.,  and  a  jury,  at 
Belleville,  on  the  4th  November,  1896. 
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At  the  close  of  the  plaintiffs  case,  W.  B.  Norihrwp,  for  Argument, 
the  defendant,  moved  for  a  nonsuit,  on  the  ground  that 
pregnancy  was  not  alleged  or  proved,  and  referred  to  the 
following  authorities :  Evans  v.  Watt,  2  O.  R.  166 ;  Mulli- 
gan v.  Thompson,  23  O.  R.  54;  Cole  v.  Hubble,  26  O.  R. 
279 ;  Addison  on  Torts,  6th  ed.,  p.  585  ;  Pollock  on  Torts, 
Bl.  ed.,  pp.  151,  155  ;RS.O.  ch.  58. 

E.  G.  Porter,  for  the  plaintiff,  cited  Manvell  v.  Thom- 
son, 2  C.  &  P.  303 ;  Boyle  v.  Brandon,  13  M.  &  W.  738 ; 
Westacott  v.  Pvwdl,  2  E.  &  A.  525  ;  Evans  v.  Watt,  2  O.  R. 
166 ;  Cole  v.  Hubble,  26  O.  R.  279  ;  Blagge  v.  Ilsley,  127 
Mass.  191,  34  Am.  Rep.  361 ;  Vanhornv.  Freeman,  6  N.  J. 
L.  322 ;  Abrahams  v.  Kidney,  104  Mass.  222,  6  Am.  Rep. 
220  ;  White  v.  JSellis,  31  Barb.  (N.  Y.)  279. 

Subject  to  the  motion  for  nonsuit,  the  case  was  left  to 
the  jury,  who  returned  a  verdict  for  the  plaintiff  for  $100 
damages.  Subsequently  the  learned  trial  Judge  delivered 
the  following  judgment  on  the  motion  for  nonsuit. 

November  19, 1896.    Rose,  J.  :— 

The  statement  of  claim  does  not  aver  that  pregnancy 
followed  the  acts  of  intercourse,  and  the  evidence  shewed 
that  it  did  not. 

The  action  was  by  the  father  of  the  girl  alleged  to  have 
been  debauched. 

The  result  of  the  authorities  seems  to  be  that  where  the 
parent  sues  under  the  statute,  there  is  an  irrebuttable  pre- 
sumption that  at  the  time  of  the  wrongdoing  the  daughter 
did  perform  acts  of  service  for  the  parent,  and  this  although 
she  was  at  the  time  of  the  seduction,  as  in  this  case,  serv- 
ing and  residing  with  the  defendant  upon  hire  or  other- 
wise. 

If  in  the  statute  by  "  seduction  "  is  meant  simply  carnal 
intercourse,  although  not  followed  by  pregnancy,  then 
this  action  is  on  the  evidence  maintainable,  for  evidence 
was  given  that  there  was  such  a  disturbance  of  the  system 
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Judgment,  as  in  some  slight  degree  might  have  created  a  disability  to 
Rob©,  j.  serve,  for  it  would  appear  that  under  the  statute  whatever 
would  render  the  girl  less  able  to  perform  service  would 
be  evidence  of  damage,  whether  she  was  residing  at  home 
or  with  another.  In  other  words,  whatever  facts  would 
entitle  the  parent  to  recover  if  the  daughter  were  dwelling 
at  home  at  the  time  of  the  seduction  would  entitle  him  to 
recover  although  the  daughter  was  at  such  time  residing 
with  the  defendant  or  with  another. 

But  does  seduction  in  the  statute  mean  simply  carnal 
intercourse,  not  followed  by  the  birth  of  a  child  or  preg- 
nancy ? 

In  Kimball  v.  Smith,  5  U.  C.  R.  32,  Robinson,  C.  J.,  spoke 
of  "  the  seducing  plaintiff's  daughter  whereby  she  became 
pregnant"  as  the  "gist  of  the  Jiction,"  and  the  Court 
granted  a  new  trial  because,  while  the  jury  found  for  the 
plaintiff  £50  damages,  they  said  they  did  so  on  the  ground 
that  they  were  unable  to  agree  as  to  who  was  the  father  of 
the  child.  And  Jones,  J.,  said :  "  It  is  certain  that  preg- 
nancy does  not  always  follow  seduction,  but  I  see  no  case, 
nor  have  I  heard  of  any  other  than  the  present,  where  an 
action  for  seduction  was  attempted  to  be  supported  when 
pregnancy  was  not  proved  to  be  the  consequence." 

In  L'E&perance  v.  Luchene,  7  U.  C.  R.  146,  Robinson, 
0.  J.,  said  :  "  Few  things,  perhaps,  could  be  less  desirable, 
than  that  parties  should  be  encouraged  to  suppose  that  an 
action  for  seduction  could  be  maintained  upon  the  mere 
proof  of  criminal  intercourse,  not  followed  by  the  birth  of 
a  child,  nor  even  by  pregnancy." 

Draper,  J.,  points  out  that  the  action  in  England  was 
maintainable  on  two  grounds,  namely,  the  relation  of  mas- 
ter and  servant ;  and  secondly,  the  loss  of  service  owing  to 
the  defendant's  wrongful  act ;  and  that  it  made  no  differ- 
ence in  the  action  of  trespass  whether  the  trespass  be  for 
assault  and  battery,  or  for  assault  and  criminal  intercourse — 
adding  "  the  per  quod  servitium  amisit  is  the  gist  of  the 
action;  and  case  for  seduction  rests  in  England  on  precisely 
the  same  relation  of  master  and  servant,  and  the  consequen- 
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tial  injury  by  loss  of  service."  This  learned  Judge  held  that  Judgment, 
to  give  a  cause  of  action  not  only  must  pregnancy  follow  Roee,  J* 
the  act  of  intercourse,  but,  dissenting  in  this  from  the  rest 
of  the  Court,  that  "when  the  daughter,  when  seduced,  lived 
away  from  her  parent,  and  continued  absent  from  his 
family,  so  that  the  seduction  caused  no  consequential  dam- 
ages by  way  of  loss  of  service  and  of  expense  to  the  parent, 
the  birth  of  a  child  must  precede  the  bringing  of  an  action.'* 
Kimball  v.  Smith  was  referred  to  as  holding  "  that,  not 
onty  must  be  proved  that  the  defendant  '  debauched  and 
criminally  knew*  the  plaintiff's  daughter,  but  that  her 
pregnancy  was  the  consequence."  His  judgment  calls 
attention  to  the  wording  of  the  statute  as  .shewing  the 
assumption  that  a  child  was  born  in  consequence  of  the 
seduction  :  see  p.  155  of  the  judgment. 

In  Mcintosh  v.  Tyhurst,  23  U.  C.  R.  565,  Draper,  C.  J., 
calls  attention  to  the  pleading  in  Irwin  v.  Dearman,  11 
East  24,  where  the  declaration  was  for  debauching  the 
adopted  daughter  and  servant  of  the  plaintiff,  by  which  he 
lost  her  service,  with  a  second  count  simply  for  debauching 
his  servant,  per  quod,  etc. 

In  Westacott  v.  Powell,  2  E.  &  A.  525,  Richards,  C.  J., 
pointed  out  (p.  526)  that  "  at  common  law  the  action  lies 
for  the  loss  of  service,  and  as  soon  as  the  plaintiff's  servant 
becomes  ill,  in  consequence  of  the  wrongful  act  of  the 
defendant,  the  right  of  action  is  complete."  He  stated  that 
he  concurred  in  the  judgment  of  the  Court  of  Queen's 
Bench  in  Kimball  v.  Smith,  that  the  Legislature  did  not 
contemplate  any  other  change  in  the  law  in  relation  to  the 
action  of  seduction,  than  simply  to  enable  the  father,  or,  in 
the  event  of  his  death,  the  mother,  to  bring  the  action, 
though  the  daughter  was  not  at  the  time  residing  with 
him  or  her. 

The  learned  Chief  Justice  seems  to  have  assumed  that 
there  must  be  pregnancy  to  found  the  action,  for  he  accepts 
the  law  as  laid  down  in  Kimball  v.  Smith,  and  further 
said  (p.  528)  :  "  I  think  in  the  case  before  us,  if  the  jury 
were  satisfied  that  the  plaintiff's  daughter  was  with  child 
by  the  defendant,"  etc. 
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Judgment  Spragge,  V.-C,  (p.  531)  was  of  the  opinion  that  "  the  act 
Bo0e9  J.  of  seduction  is  intended  to  be  made  the  cause  of  action  ; " 
that  (p.  582)  "  the  cause  of  action  was  complete  without 
the  birth  of  the  child,  and  without  proof  of  sickness,  or  of 
a  condition  entailing  loss  of  service ;  "  and  (p.  533)  "  that 
the  birth  of  the  child,  being  the  natural  result  of  that  for 
which  damages  have  already  been  recovered,  can  furnish 
no  new  cause  of  action." 

Hagarty,  J.,  (p.  533)  said  :  "  A  father.  I  consider, 
acquires  no  right  of  action  against  a  defendant  merely  for 
an  illicit  connexion  with  the  daughter,  not  causing  illness," 
etc.,  citing  the  observation  of  the  late  Sir  J.  B.  Robinson  in 
L'Esperance  v.  Duchene,  above  quoted.  The  learned  Judge 
(Hagarty)  was  of  the  opinion  that  an  action  was  "maintain- 
able before  the  birth  of  a  child,  if  proof  be  given  of  a  preg- 
nancy, proved  to  have  caused  illness  or  weakness,  in  any 
sensible  degree  affecting  the  ability  of  the  servant  to  work 
for  or  serve  the  master,  (i.  €.,  in  nearly  every  case  the 
parent).  If  any  injury  or  sickness  followed  the  act  of 
intercourse  creating  the  same  disability,  the  cause  of  action 
would  be  equally  complete."  He  adds  :  "I  cannot  accede 
to  the  proposition  stated  thus,  that  connexion,  followed  by 
pregnancy,  gives  a  cause  of  action.  Add  to  it  the  qualifi- 
cation suggested,  as  to  disability,  and  I  think  it  is  law." 

A.  Wilson,  J.,  was  of  the  opinion  that  the  statute  gave 
a  right  of  action  for  carnal  knowledge  alone  without  proof 
of  service  or  loss  of  service. 

Mowat,  V.-C,  was  of  the  opinion  that  an  action  lay 
before  the  birth  of  a  child,  but  that  some  evidence  of  dam- 
age, however  slight,  being  sustained  by  the  father,  was 
still  necessary. 

The  decision  was  that  the  action  lay  before  the  birth  of 
a  child,  and  per  Curiam  (Spragge,  V.-C,  and  A.  Wilson,  J., 
dissenting),  that  the  statute  does  not  dispense  with  proof 
of  pecuniary  loss  or  damage.  The  fact  was  that  pregnancy 
was  proved,  so  the  question  raised  here  did  not  squarely 
arise. 

In  Smart  v.  Hay,  12  C  P.  528,  at  p.  530,  Draper,  C  J., 
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referred  to  Kimball  v.  Smith  as  overruling  the  dictum,   Judgment. 
" '  even  if  it  (the  evidence)  went  to  establish  that  the     Rose,  J. 
defendant  was  not  the  father  of  the  child '  in  McMahon 
v.  Skinner,  2  U.  C.  R.  272." 

He  also  referred  to  LEsperance  v.  Duchene  as  being  "  an 
important  decision  *  *  that  the  cause  of  action  is 
complete  if  there  be  seduction  followed  by  pregnancy, 
though  the  child  is  still  unborn."  Again,  at  p.  531, "  when, 
by  the  pregnancy  of  the  daughter,  the  cause  of  action 
became  complete." 

In  Evans  v.  Watt,  2  0.R  166,  Armour,  J.,  at  pp.  170-1, 
states  what  it  is  necessary  to  allege  and  prove,  viz.,  "  the 
relationship  of  father  and  daughter,  her  seduction  by  the 
defendant,  that  pregnancy  resulted  from  such  seduction, 
and  that  the  defendant  is  the  father  of  the  child  of  which 
she  is  so  pregnant,  or  of  which  she  has  been  delivered,  as 
the  case  may  be."  Again  :  "  The  seduction  followed  by 
pregnancy  gives  the  father  the  right  of  action,  which  may 
be  brought  as  soon  as  pregnancy  has  resulted  from  the 
seduction." 

Tn  Cole  v.  Hubble,  26  O.  R.  at  pp.  281-2,  Meredith,  J., 
discusses  the  right  of  action  at  common  law,  and  is  of  the 
opinion  that  connexion  followed  by  any  sickness,  whether 
caused  by  pregnancy  and  childbirth  or  not,  would  give  a 
right  of  action. 

In  Addison  on  Torts,  6th  ed.,  p.  585,  it  is  said  :  "  Incon- 
tinence on  the  part  of  a  young  woman  cannot  be  made  the 
foundation  of  an  action  against  the  person  who  has  tempted 
her  and  deprived  her  of  her  chastity  ;  but,  if  she  is  living 
with  her  parent  at  the  time  of  the  seduction,  and  the 
seduction  is  followed  by  pregnancy  and  illness,  whereby," 
etc.,  "  an  action  is  maintainable  against  the  seducer."  The 
author  refers  to  Satterthwaite,  Widow,  v.  Dewhurst,  4 
Doug.  315  (A.D.  1785).  The  head-note  is :  "  No  action  will 
lie  for  debauching  a  daughter,  though  the  mother  maintain 
her  and  her  child  during  her  lying-in,  unless  on  the  ground 
of  the  loss  of  service." 

In  Evans  v.  Watt,  2  O.  R.  at  p.  168,  Hagarty,  0.  J., 
19 — VOL.  XXVIII.  O.R. 
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Judgment.  qUOtes  from  the  judgment  of  Richards,  C.  J.,  in  Westacott 
Roee,  J.  v.  Powell,  2  E.  &  A.  at  p.  528,  that  what  our  Legislature 
meant  was  "  simply  to  make  the  service,  to  whomsoever 
rendered,  in  law  be  considered  service,  to  the  parent,  and 
to  place  the  law  in  this  country  in  all  cases  just  where  it 
is  in  England." 

Where,  as  in  this  case,  the  connexion  took  place  while 
the  daughter  resided  at  service  with  the  defendant,  and 
there  was  no  evidence  of  any  possible  loss  of  service  to  the 
father,  and  there  was  neither  birth  of  a  child  nor  preg- 
nancy, it  seems  to  me,  having  regard  to  the  cases  of  Kim- 
ball v.  Smith  and  L'Esperanee  v.  Duchene,  which  have  not, 
as  far  as  1  have  seen,  been  in  any  way  overruled,  that  there 
is  no  right  of  action  either  at  common  law  or  under  the 
statute.  Not  at  common  law,  because,  apart  from  any  other 
reason,  no  loss  of  service  was  proved ;  nor  under  the  statute, 
because  there  was  no  pregnancy. 

In  view  of  the  finding  of  the  jury  and  the  fact  that 
shortly  after  the  alleged  connexion,  and  while  in  the  ser- 
vice of  the  defendant,  he  being  her  uncle,  the  daughter 
became  with  child  by  the  defendant's  son,  I  think  I  may, 
while  feeling  bound  to  grant  the  motion  for  nonsuit,  do  so 
without  costs. 

E.B.B. 
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Gundry  v.  Johnston. 

Bankruptcy  and  Insolvency — Assignment  for  Benefit  of  Creditors— Compo- 
sition Arrangement—Distinction— R.  8.  O.  ch,  12 J^  sec.  13— Penalty. 

An  instrument  in  writing  whereby  a  debtor  transfers  all  his  assets  to  an 
assignee  for  the  purpose  of  paying  a  fixed  sum  on  the  dollar  to  the 
creditors,  and  of  securing  to  the  debtor  the  enjoyment  of  the  residue, 
is  an  arrangement  by  way  of  composition,  and  not  an  absolute  assign- 
ment under  R.  S.  O.  ch.  124,  although  stated  in  the  instrument  to  be 
under  that  Act ;  and  an  action  for  penalties  against  the  assignee  for 
not  advertising  and  registering  such  an  instrument,  pursuant  to  that 
Act,  will  not  lie. 

This  was  an  action  brought  by  W.  H.  Gundry,  on  behalf  Statement, 
of  himself  and  all  the  creditors  of  Patrick  O'Dea,  against 
W.  R.  Johnston,  to  recover  $10,000  for  penalties. 

The  statement  of  claim  alleged  : 

(1)  That  on  the  20th  April,  1895,  one  Patrick  O'Dea,  a 
retail  merchant,  made  an  assignment  under  R.  S.  O.  ch. 
124  of  his  stock-in-trade  and  other  chattel  property  to  the 
defendant,  for  the  general  benefit  of  creditors. 

(2)  That  no  notice  of  such  assignment  had  ever  been 
published  in  the  Ontario  Gazette,  or  in  a  newspaper  circu- 
lating in  the  county  in  which  the  property  assigned  was 
situated,  nor  had  any  counterpart  or  copy  of  such  assign- 
ment been  registered  in  the  office  of  the  clerk  of  the  County 
Court  of  the  county  in  which  O'Dea  resided  at  the  time  of 
the  execution  of  the  assignment,  as  required  by  R.  S.  O.  ch. 
124,  whereby  the  defendant  became  liable  to  the  plaintiff 
< under  sec.  13)  to  a  penalty  of  $25  a  day  for  each  and 
every  day  which  passed  after  the  issue  of  the  number  of 
the  newspaper  in  which  the  notice  of  said  assignment 
should  have  appeared,  until  the  same  should  be  published  ; 
and  to  a  like  penalty  of  $25  for  each  and  every  day  which 
should  pass  after  the  expiration  of  five  days  from  the 
execution  of  the  assignment  until  the  same  should  be 
registered. 

By  his  statement  of  defence,  the  defendant  (1)  denied  all 
the  allegations  of  the  statement  of  claim. 

(2)  Alleged  that  the  assignment  made  by  O'Dea  was  not 
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statement,  an  assignment  under  R.  S.  O.  ch.  124,  nor  was  it  intended 
to  be  such  an  assignment,  but,  on  the  contrary,  was 
intended  by  O'Dea  to  be  an  assignment  of  certain  of 
his  property  for  the  purpose  of  procuring  a  composition 
from  his  creditors  at  the  rate  of  seventy-five  cents  on  the 
dollar  of  his  liabilities,  and,  after  the  payment  of  such 
composition,  the  balance  of  the  assets  was  to  be  handed 
over  to  him,  and  it  was  by  the  deed  of  assignment  declared, 
or  intended  to  be  declared,  that  the  same  was  not  a  trans- 
fer under  the  Act. 

The  action  was  tried  before  Boyd,  C,  without  a  jury,  at 
Goderich,  on  the  16th  November,  1896.  The  facts  shewn 
in  evidence  are  sufficiently  stated  in  the  judgment. 

Oarrow,  Q.  C,  and  Dancey,  for  the  plaintiff. 
Watson,  Q.  C,  for  the  defendant. 

November  21,  1896.     Boyd,  C.:— 

There  are  various  methods  by  which  arrangements  can 
be  made  between  a  debtor  and  his  creditors  for  the  satis- 
faction of  their  claims.  As  put  by  Wetherfield,  "  Compo- 
sition Deeds/'  p.  33  :  "  A  deed  of  assignment  is  the  simplest 
that  can  be  made,  being  nothing  more  than  an  absolute 
conveyance  of  the  debtors  estate  and  effects  for  the  equal 
benefit  of  his  creditors."  That  is  evidently  the  form  of 
instrument  which  is  contemplated  by  the  provisions  of  the 
R.  S.  0.  ch.  124.  The  mere  execution  of  an  assignment 
and  the  transfer  of  the  assets  does  not  release  the  debtor, 
in  the  absence  of  a  release  clause  assented  to  by  the  credi- 
tors :  Watson  v.  Johnstone,  6  Bell  Sc.  App.  245 :  and  the 
Ontario  statute  does  not  provide  for  the  insertion  of  such 
a  clause,  for  that  would  be  a  provision  peculiar  to  juris- 
diction in  bankruptcy,  which  is  not  intended  by  this  legis- 
lation :  see  the  usual  form  of  assignment  in  Mr.  Cassels's 
useful  manual,  p.  33. 

As  contrasted  with  an  assignment,  there  is  the  deed  of 
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composition,  which  provides  for  the  payment  of  a  compo-   Jndgm«Bt. 
sition  to  the  creditors,  ie.,  something  less,  usually,  than  the     Boyd,  C. 
full  amount  of  their  claims.     This  is  always  based  upon  an 
agreement  to  discharge  the  debtor  upon  due  payment  of 
the  composition :  Lawrance  •'  Deeds  of  Arrangement,"  p.  4 ; 
and  see  the  contrast  as  to  the  two  instruments  at  p.  14. 

As  contrasted,  the  essential  distinction  of  a  statutory 
assignment  for  the  benefit  of  creditors  is  that  all  the  assets 
go  to  all  the  creditors  till  they  are  paid  in  full — then  the 
surplus,  if  any,  to  the  assignor  ;  while  in  the  case  of  a  com- 
position deed  the  creditors  agree,  upon  receiving  a  smaller 
sum  in  full  satisfaction  of  larger  claims,  to  discharge  their 
debtor.  Here,  though  all  the  assets  are  transferred,  it  is 
only  for  the  purpose  of  paying  seventy-five  cents  on  the 
dollar  to  the  creditors  and  of  securing  to  the  debtor  the 
enjoyment  of  the  residue.  I  think,  therefore,  that  this 
document  styled  "  memo,  of  agreement "  partakes  of  the 
character  of  an  arrangement  by  way  of  composition  rather 
than  of  a  transfer  by  way  of  absolute  assignment  under 
the  Act.     It  is  in  these  words : — 

Memo,  of  Agreement  made  the  20th  day  of  April,  1895. 
Between  Patrick  O'Dka,  of  Goderich, 

The  first  party, 
and 
W.  R.  Johnston,  of  Toronto, 

The  second  pariy. 

Whereas  the  first  party  is  unable  to  pay  his  liabilities 
as  they  mature,  and  he  is  desirous  of  making  arrange- 
ments for  the  liquidation  of  his  indebtedness  by  placing 
his  assets  in  the  hands  of  the  second  party  to  that  end. 

Witnesseth  that  the  first  party  transfers  and  hands  over 
unto  the  second  party  all  his  stock-in-trade  and  other 
chattel  property  in  the  store  on  Market  square,  Goderich, 
now  occupied  by  the  first  party,  *  *  and  all  his  other 
property  whatsoever  and  wheresoever  situate. 

The  second  party  is  to  submit  to  the  creditors  of  the 
first  party  an  offer  of  seventy-five  cents  on  the  dollar,  and 
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Judgment,  if  same  is  accepted,  the  stock  is  to  be  run  off  by  the  first 
Boyd,  C.  party  for  the  second  party  as  speedily  as  possible,  and  all 
over  what  pays  seventy-five  cents  on  the  dollar  is  to  belong 
to  the  first  party,  he  running  off  the  stock  ;  the  first  party 
is  to  get  $10  per  week  and  to  make  weekly  returns  of  all 
sales. 

If  the  second  party  concludes  that  it  would  be  better  to 
sell  out  the  stock  at  once,  he  may  determine  to  do  so,  in 
which  event  it  is  to  be  sold  as  the  second  party  may  direct, 
the  first  party  submitting  the  same  entirely  to  the  good 
judgment  of  the  second  party;  the  proceeds  when  sold  to  be 
applied  on  the  seventy -five  cents  on  the  dollar  among  the 
creditors  pro  rata. 

The  object  to  be  gained  is  to  realize  seventy-five  cents 
on  the  dollar  and  thus  enable  the  first  part}7  to  get  a  dis- 
charge. 

This  transfer  of  assets  is  under  R.  S.  O.  1837  ch.  124 
and  amendments. 

In  presence  of  \  P.  O'Dea. 

J.  Parkjes.  J 

The  plain  meaning  of  these  provisions  is  that  the  assignee 
shall  take  the  assets  in  order  to  pay  the  creditors  seventy- 
five  cents  on  the  dollar  of  their  claims  ;  that  this  shall  be 
accepted  as  payment  in  full,  the  assignor  discharged  from 
further  liability,  and  that  the  surplus  (after  paying  the 
seventy -five  cents)  shall  go  back  to  the  assignor.  If  the 
creditors  are  willing  to  accept  this  composition;  the  whole 
transaction  goes  to  completion  on  that  footing ;  if  they 
decline,  or  any  one  declines,  the  whole  thing  is  inoperative, 
and  may  be  attacked  as  a  fraud  upon  creditors  :  Cooper  v. 
Thornton,  1  E.  &  B.  544.  The  proper  method  of  ascertain- 
ing whether  the  instrument  is  under  R.  S.  O.  ch.  124  is  to 
regard  it  as  a  whole  :  Smith  v.  Cooke,  [1891]  A.  C.  at  p.  301 ; 
and  so  regarded,  the  last  clause  relied  on  by  the  plaintiff 
appears  to  be  nugatory,  if  not  insensible.  The  announce- 
ment that  this  transfer  of  assets  is  under  R.  S.  O.  1887 
ch.  124  and  amendments  will  not  make  it  to  be  so,  if  in 
legal  effect  it  does  not  fall  within  the  scope  of  that  enact- 
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ment.  I  think  that  the  true  explanation  of  this  clause  is  Judgment, 
supplied  by  the  evidence  of  Mr.  Parkes,  the  draftsman,  Boyd,  C. 
who  says  that  these  last  words  were  added  after  the  rest 
of  it  had  been  drawn,  and  after  the  lapse  of  some  time, 
when  just  before  signature  he  hurriedly  inserted  the 
words,  to  shew  it  was  not  under  the  Act ;  but,  as  some- 
times happens,  the  emphatic  word  "  not "  was  dropped  in 
the  act  of  writing. 

It  is  proved  that  all  the  creditors  agreed  to  accept  the 
seventy-five  cents  on  their  claim,  and  that  the  sale  and 
realization  of  the  assets  went  forward  on  that  condition, 
although  in  the  outcome  much  less  has  been  obtained  out 
of  the  estate. 

The  penalties  under  sec.  13  are  to  be  exacted  only  in 
case  the  assignment  is  for  the  general  benefit  of  creditors 
under  the  Act,  and  I  do  not  find  that  the  instrument  can 
be  so  classed.  I  have  not  found  it  needful  to  consider  the 
effect  of  the  Statute  of  Limitations,  but  dismiss  the  action 
with  costs  on  the  main  point. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Hargrave  v.  Elliot  et  al. 

Bankruptcy  and  Insolvency— R.  8.  O.  ch.  2££,  sec.  7— -Creditor— Right  of 
Action— Fraudulent  Sale  of  Assets  of  Estate— Assignee. 

Section  7  of  the  Assignments  Act,  R.  S.  O.  ch.  124,  applies  only  to  trans- 
actions made  or  entered  into  by  the  insolvent ;  and  a  creditor  of  the 
insolvent  has  a  right  of  action  in  his  own  name  against  the  assignee  to 
set  aside  a  sale  by  the  latter  of  the  assets  of  the  estate,  as  fraudulent 

Reid  v.  Sharpe,  post  p.  156,  note,  followed. 

Statement.  This  was  an  action  brought  by  John  H.  Hargrave 
against  R.  W.  Elliot  and  Henry  Barber,  assignee  of  the 
estate  of  George  E.  Gibbard,  to  set  aside  a  sale  of  the  assets 
of  the  estate  by  the  defendant  Barber  to  the  defendant 
Elliot. 

The  statement  of  claim  alleged  : 

(2)  That  the  plaintiff  was  a  creditor  of  George  E. 
Gibbard,  who,  on  or  about  the  9th  March,  1896,  being 
insolvent,  made  an  assignment  of  all  his  estate  and  effects 
to  the  defendant  Barber,  for  the  benefit  of  his  creditors, 
pursuant  to  R.  S.  O.  ch.  124. 

(5)  That  at  the  time  of  the  assignment,  the  sheriff  was  in 
possession  of  a  certain  stock  of  goods  under  the  plaintiff's 
execution  upon  his  judgment  against  Gibbard,  and  that 
the  defendant  Elliot,  at  the  time  of  the  seizure  by  the 
sheriff,  held  a  chattel  mortgage  thereon  which  had  ceased 
to  be  valid  as  against  the  plaintiff  and  other  creditors  of 
Gibbard  by  reason  of  its  non-compliance  with  the  Bills  of 
Sale  Act  and  the  failure  of  the  defendant  Elliot  to  renew 
the  same. 

(6)  That  at  the  time  of  the  assignment,  the  defendant 
Elliot  was  a  creditor  of  Gibbard  to  the  amount  of 
$2,373.83. 

(7)  That  on  the  20th  March,  1896,  a  meeting  of  the 
creditors  of  Gibbard,  convened  by  the  defendant  Barber, 
was  held. 

(8)  That  the  defendant  Elliot  was  represented  at  the 
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meeting  by  one  Edwards,  a  bookkeeper  in  his  employ-   Statement, 
ment,  and  that  Elliot  and  one  Scales,  a  creditor,   were 
appointed  inspectors  of  the  estate. 

(9)  That  by  virtue  of  his  position  as  an  inspector,  and 
by  his  vote  as  representing  the  largest  creditor,  Edwards, 
-acting  for  and  in  the  interest  of  the  defendant  Elliot, 
procured  the  defendant  Barber,  at  the  meeting,  to  sell 
the  estate  of  Gibbard,  consisting  of  the  stock  of  goods 
referred  to,  valued  at  $2,159.02,  to  the  defendant  Elliot,  at 
twenty-five  cents  on  the  dollar. 

(10)  That,  notwithstanding  the  protest  of  the  represen- 
tative of  the  plaintiff  at  the  meeting  that  the  stock  should 
not  be  disposed  of  without  being  advertised,  or  without  a 
proper  effort  being  made  to  obtain  a  fair  price  therefor,  the 
sale  to  the  defendant  Elliot  was  completed  and  a  bill  of 
sale  thereof  executed  to  him  by  the  defendant  Barber,  the 
total  amount  received  therefor  being  $539. 

(11)  That  the  stock  so  purchased  by  the  defendant 
Elliot  was,  on  the  28th  April,  1896,  resold  by  him  to 
Gibbard  for  $2,207,  and  was  worth  that  sum. 

(12)  That  the  sale  was  at  a  price  much  below  its  value, 
^and  what  could  have  been  readily  obtained  for  it  at  a  pub- 
lic sale,  and  the  sale  and  resale  were  parts  of  a  scheme  con- 
cocted by  the  defendants  and  Gibbard  at  the  time  of  the 
•assignment,  and  in  pursuance  of  which  the  assignment 
was  made  and  the  sale  carried  out  in  fraud  of  the  plaintiff 
and  other  creditors  of  Gibbard. 

(13)  That  the  sale  to  the  defendant  Elliot  was  brought 
About  by  the  vote  of  Elliot  exercised  by  Edwards,  and 
through  the  influence  of  Edwards  as  inspector  of  the  estate, 
to  which  office  he  had  been  elected  by  his  own  vote. 

(14)  That  the  defendant  Barber,  as  a  trustee  for  all  the 
creditors,  acted  fraudulently,  wrongfully,  and  improperly 
in  making  the  sale. 

The  plaintiff  claimed : 

That  the  sale  from  the  defendant  Barber  to  the  de- 
fendant Elliot  be  set  aside,  and  the  defendant  Barber 
ordered  to  sell  the  estate  for  the  benefit  of  the  plaintiff 
20 — VOL.  XX VIII.  O.R. 
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Statement,  and  olher  creditors  of  Gibbard,  or,  in  the  alternative,  that 
an  account  be  taken  of  the  profit  made  by  the  defendant 
Elliot  out  of  the  purchase  by  him,  and  that  he  be  ordered 
to  pay  such  profit  over  to  the  defendant  Barber,  and  that 
the  defendant  Barber  be  ordered  to  distribute  the  same 
ratably  among  the  creditors  of  Gibbard,  including  the 
plaintiff. 

The  defendant  Elliot  by  his  statement  of  defence 
denied  the  allegations  of  the  statement  of  claim,  and  alleged 
that  if  any  cause  of  action  existed,  it  was  vested  in  the 
assignee  by  virtue  of  sec.  7  of  R.  S.  O.  ch.  124,  and  that 
the  plaintiff  had  no  locus  standi  to  prosecute  this  action 
without  permission  as  provided  for  by  sub-sec.  2  of  sec.  7, 
and  that  such  permission  had  not  been  granted. 

The  defendant  Barber  denied  all  charges  of  fraud, 
alleged  that  the  sale  was  made  in  good  faith  and  for  the 
best  price  obtainable,  and  also  set  up  the  same  defence  as 
the  defendant  Elliot. 

Section  7  of  the  Act  respecting  Assignments  and  Pre- 
ferences by  insolvent  persons  is  as  follows : 

(1)  Save  as  provided  in  the  next  succeeding  sub-section 
the  assignee  shall  have  an  exclusive  right  of  suing  for  the 
rescission  of  agreements,  deeds  and  instruments  or  other 
transactions  made  or  entered  into  in  fraud  of  creditors,  or 
made  or  entered  into  in  violation  of  this  Act. 

(2)  If  at  any  time  any  creditor  desires  to  cause  any 
proceeding  to  be  taken  which,  in  his  opinion,  would  be  for 
the  benefit  of  the  estate,  and  the  trustee,  under  the  auth- 
ority of  the  creditors  or  inspectors,  refuses  or  neglects  to 
take  such  proceeding,  after  being  duly  required  so  to  do, 
the.  creditor  shall  have  the  right  to  obtain  an  order  of  the 
Judge  authorizing  him  to  take  the  proceedings  in  the 
name  of  the  trustee,  but  at  his  own  expense  and  risk, 
upon  such  terms  and  conditions  as  to  indemnity  to  the 
assignee,  as  the  Judge  may  prescribe,  and  thereupon  any 
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benefit  derived  from  the  proceedings  shall  belongexclusively  Statement, 
to  the  creditor  instituting  the  same  for  his  benefit,  but  if, 
before  such  order  is  granted,  the  assignee  shall  signify  to 
the  Judge,  his  readiness  to  institute  the  proceedings  for  the 
benefit  of  the  creditors,  the  order  shall  prescribe  the  time 
within  which  he  shall  do  so,  and  in  that  case  the  advantage 
derived  from  the  proceeding,  if  instituted  within  such  time, 
shall  appertain  to  the  estate. 

The  action  came  on  for  trial  before  Falconbridge,  J.,  at 
Toronto,  on  the  27th  October,  1896.  No  evidence  was 
taken. 

Argument  was  heard  as  to  the  locus  standi  of  the 
plaintiff. 

Kilmer,  for  the  plaintiff. 

JJelamere,  Q.C.,  and  Reesor,  for  the  defendant  Elliot. 

F.  J.  Travers  and  J.  A.  Mills,  for  the  defendant  Barber. 

Falconbiudge,  J.,  was  of  opinion  that  the  objection 
taken  was  entitled  to  prevail,  and  dismissed  the  action. 

The  plaintiff  appealed  from  this  judgment,  and  his 
appeal  was  argued  before  a  Divisional  Court  composed  of 
Meredith,  C.J.,  and  Rose,  J.,  on  the  16th  November, 
1896. 

Kilmer  and  W.  H.  Irving,  for  the  plaintiff.  We  submit 
that  this  case  does  not  fall  within  sec.  7  of  the  Assignments 
Act.  This  is  a  transaction  arising  out  of  the  administra- 
tion of  the  trust,  and  we  are  not  dependent  upon  the 
statute.  The  exact  point  was  decided  by  this  Court  in 
Reid  v.  Sharpe  (not  reported).  We  refer  also  to  M<m*ison 
v.  Watts,  19  A.  R.  622 ;  Segsworth  v.  Anderson,  23  O.  R. 
573,  21  A.  R.  242. 

Delamere,  Q.C.,  for  the  defendant  Elliot. 

F.  J.  Travers  and  Keyes,  for  the  defendant  Barber, 
referred  to  Campbell  v.  Hally,  22  A.  R.  223. 
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Judgment.    Meredith,  C.  J.  (at  the  close  of  the  argument) : — 

Meredith, 

C*J*  The  case  seems  very  clear.     The  trial  Judge  held  that 

the  action  should  be  brought  by  the  assignee  or  by  some 
creditor,  in  the  name  of  the  assignee,  tinder  sub-sec.  2  of 
sec.  7.  With  great  respect,  we  are  of  opinion  that  sec.  7 
does  not  affect  the  case.  Any  one  who  looks  at  the 
history  of  the  enactment  will  perceive  the  object  which 
the  Legislature  had  in  view  in  passing  it.  It  was  to  remedy 
the  inconvenience  which  arose  from  numerous  actions 
being  brought  by  creditors  to  avoid  transactions  entered 
into  by  the  insolvent  debtor.  The  section  uses  the  words 
"  made  or  entered  into  in  fraud  of  creditors."  That  means, 
made  or  entered  into  by  the  debtor  in  fraud  of  creditors. 
It  is  unnecessary  to  express  any  opinion  as  to  the  extent 
to  which  sub-sec.  2  applies.  The  plaintiff's  pleading 
speaks  of  the  transaction  in  question  being  in  fraud  of  the 
plaintiff  and  other  creditors  of  Gibbard.  The  language  is 
inartificial ;  it  should  have  been  in  fraud  of  the  plaintiff 
and  other  persons  for  whom  the  defendant  Barber  was 
trustee.  The  action  is,  in  effect,  by  a  cestui  que  trust 
against  his  trustee  to  cancel  an  improvident  sale  of  the 
trust  estate.  We  think  the  plaintiff  should  be  allowed  to 
go  into  his  case,  whatever  the  result  may  be. 

The  appeal  should  be  allowed  with  costs,  the  judgment 
set  aside  with  costs,  and  a  new  trial  ordered. 

Rose,  J. : — 

I  am  of  the  same  opinion  as  I  was  in  1892,  when  I 
delivered  the  judgment  of  the  Court  in  Reid  v.  Sharpe* 

In  Reid  v.  Sharpe  the  judgment  of  the  Common  Pleas  Division  was 
delivered  on  the  27th  February,  1892,  by  Rose,  J.  The  following  portions 
are  pertinent  to  the  question  above  discussed. 

Rose,  J. — This  was  an  action  tried  before  Armour,  C.  J.,  without  a 
jury,  at  Toronto,  in  January,  1891,  when  judgment  was  given  ordering 
the  lands  to  be  sold,  the  money  paid  into  Court,  and  the  costs  of  the 
plaintiffs,  between  solicitor  and  client,  to  be  paid  thereout,  and  the 
balance  to  be  paid  to  the  assignee  Sharpe  for  distribution  among  the 
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and  I  refer  to  what  I  said  there.    I  agree  to  the  learned  Judgment. 

Chief  Justice's  disposition  of  this  appeal.  RoseTj. 

E.  B.  B. 


[DIVISIONAL  COURT.] 

Payne  v.  Caughell  et  al. 

Way — Public  Road — Municipal  Corporation — Power  to  Lease  to  Private 

Person. 

Prior  to  the  13th  May,  1851,  the  London  and  Port  Stanley  road  belonged 
to  the  Government  of  Canada,  as  one  of  the  public  works  of  that  Pro- 
vince. On  that  day  the  Government,  by  an  order-in -council  or  procla- 
mation, issued  under  the  authority  of  12  Vict.  ch.  5  and  13  &  14  Vict, 
oh.  14,  granted  the  road,  for  valuable  consideration,  to  the  county  of 
Middlesex.  The  part  of  the  road  lying  within  the  limits  of  the  county 
of  Elgin  afterwards  fell  into  the  hands  of  the  corporation  of  that 
municipality,  who,  on  the  16th  February,  1857,  leased  it  to  the  defen- 
dants' predecessor  or  assignor  for  the  term  of  199  years  : — 

Held,  that  the  county  corporation  had  the  power  to  sell  or  lease  the  road 
to  any  grantee  or  lessee,  being  a  local  authority  or  company,  mentioned 
in  the  above  statutes,  and  the  further  power  to  let  to  farm  the  tolls  on 
the  road,  but  had  not  the  power  to  lease  or  sell  the  road,  or  any  part  of 
it,  to  a  private  person  ;  and  therefore  the  defendants  had  no  title  to 
the  road,  and  were  not  justified  in  obstructing  it  by  bars  and  exacting 
tolls  upon  it. 

This  was  an  action  brought  by  James  Payne,  on  behalf  Statement. 
of  himself  and  all  other  subjects  of  Her  Majesty  who  used 
or  were  entitled  to  use  a  road  called  the  London  and  Port 
Stanley  road,  to  have  it  declared  that  the  defendants  had 
no  right  or  authority   to  exact  tolls  on  the  road,  or  to 

creditors,  the  plaintiffs  to  rank  upon  the  estate  for  the  amount  of  the 
judgment  and  executions  therein  referred  to. 

It  appears  that  the  plaintiffs  Reid  &  Co.  obtained  judgment  against 
one  W.  J.  Trimmer,  and  issued  execution  thereon;  that  subsequently 
they  obtained  an  attaching  order  dated  the  7th  December,  1888,  attaching 
all  debts  due  or  accruing  due  from  Daniel  McMinn.  On  the  27th 
December,  1888,  one  Uogaboom,  manager  for  the  plaintiffs,  was  appointed 
receiver  in  the  interests  of  the  plaintiffs,  and  to  recover  the  amount  of 
the  plaintiffs'  claim ;  and  subsequently  an  order  was  made  directing 
McMinn  to  pay  to  Hogaboom  the  moneys  which  had  been  attached  under 
the  attaching  order  referred  to  ;  and  that  order  not  having  been  obeyed, 
Hogaboom,  on  the  23rd  May,  placed  executions  in  the  hands  of  the 
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Statement,  obstruct  it  by  placing  toll-bars  on  it ;  for  an  order  directing 
the  defendants  to  remove  these  obstructions  ;  for  an  injunc- 
tion restraining  the  defendants  from  hereafter  demanding 
or  exacting  tolls  for  the  use  of  the  road  ;  for  damages  ;  and 
for  a  return  of  tolls  paid  by  the  plaintiff  on  the  12th 
October,  1895.  The  defendants'  alleged  right  to  the  road 
and  to  exact  tolls  from  those  using  it  was  based  upon  a 
lease  from  the  corporation  of  the  county  of  Elgin  to  one 
Hepburn,  whose  assigns  the  defendants  claimed  to  be,  of 
the  road  and  all  the  appurtenances,  etc.,  for  199  years. 
The  facts  are  fully  stated  in  the  judgment  of  Ferguson,  J. 

The  action  came  on  for  trial  at  St.  Thomas  at  the  Spring 
Sittings,  1896,  before  Meredith,  C.  J.,  who,  after  hearing 
the  evidence,  was  of  opinion  that  the  case  was  not  ripe 
for  judgment  until  the  corporation  of  the  county  of  Elgin 
should  be  added  as  parties  defendant,  and  made  an  order 
or  direction  that  the  plaintiff  should  add  the  corporation. 

sheriff  of  the  county  of  Simcoe  to  levy  from  the  lands  of  McMinn  $257.69. 
On  the  25th  February,  1889,  after  the  attaching  order,  but  prior  to  the 
subsequent  proceedings,  McMinn  assigned  to  the  defendant  Sharpe,  under 
the  statute,  for  the  benefit  of  creditors.  After  McMinn  had  been  served 
with  the  attaching  order,  he  conveyed  to  the  defendant  Sharpe,  who  con- 
veyed to  the  defendant  Ellen  McMinn,  wife  of  the  defendant  Daniel 
McMinn,  the  lands  and  premises  in  question ;  and  thereafter,  by  proceed- 
ings in  this  action,  a  decree  was  made  setting  aside  these  conveyances 
and  declaring  them  fraudulent  and  void  as  against  creditors.  Sharpe  was 
a  party,  and,  as  found  by  the  learned  Chief  Justice,  he  was  the  suggestor 
and  adviser  of  the  impeached  transaction.  The  defendant  Sharpe  acted 
under  the  assignment,  but  concealed  fronV  the  knowledge  of  the  creditors 
the  fact  of  the  impeached  conveyances,  and  denied  the  plaintiffs'  right  to 
rank  upon  the  estate.  After  the  judgment  herein,  which  is  now  attacked, 
the  lands  were  sold  and  the  moneys  paid  into  Court. 

I  see  nothing  to  quarrel  with  in  the  finding  of  the  learned  Chief  Justice 
that  this  suit  is  properly  constituted.  I  think  that  upon  the  orders,  as 
they  stood,  the  plaintiffs  were  entitled  to  have  the  relief  they  sought, 
and  that  the  judgment  setting  aside  the  fraudulent  conveyances  ought  to 
stand.  I  do  not  think  we  need  be  careful  to  consider  all  the  antecedent 
steps,  but,  upon  the  history  of  the  case,  which  I  have  not  very  fully  set 
out,  I  do  not  see  how  Sharpe  or  McMinn  can  complain  of  the  execution 
which  was  issued  against  McMinn  subsequently  to  the  assignment. 
I  do  not  think  that  McMinn,  by  assigning  to  Sharpe,  could  defeat  the 
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Neither  the  plaintiff  nor  the  defendants,  however,  desired    Statement, 
that  the  corporation  should  be  added  as  parties,  and  they 
therefore  consented  and  agreed  to  have  the  action  reheard 
before  a  Divisional  Court,  upon  the  evidence  already  taken, 
as  upon  a  motion  for  judgment  upon  a  special  case. 

The  case  was  accordingly  argued  before  a  Divisional 
Court  composed  of  Boyd,  C,  and  Ferguson  and  Robert- 
son, JJ.,  on  the  8th  and  9th  April,  1896. 

James  A.  McLean,  for  the  plaintiff.  This  road  was 
opened  by  the  Quarter  Sessions  for  Middlesex  in  1822,  as 
a  road  to  be  used  in  lieu  of  the  town  line  between  Yar- 
mouth and  Southwold.  It  was  laid  out  under  50  Geo.  III. 
ch.  1,  sec.  3,  and  under  sec.  35  of  that  Act  the  freehold 
became  vested  in  the  Crown.  In  1842  it  was  assumed  by 
the  Government  of  Canada  as  a  military  road,  under  4  &  5 
Vict   ch.   38.     Under  order-in-council   dated  13th  May, 

right  of  the  plaintiffs  to  continue  their  proceedings  under  the  attaching 
order ;  aud  the  judgment  thus  obtained  is  evidence  of  the  rights  of  the 
parties  which  the  Court  was  justified  in  acting  upon  in  making  a  decree 
setting  aside  the  fraudulent  conveyances. 

The  plaintiffs — for  I  do  not  distinguish  between  Reid  &  Go.  and  the 
receiver  Hogaboom,  for  the  purpose  of  considering  the  rights  of  Reid  & 
Co. — having  what  I  think  was  a  valid  judgment  against  McMinn,  and 
having  proceeded,  as  I  think,  quite  regularly  to  have  the  fraudulent 
conveyances  set  aside,  the  property  was  available  for  the  benefit  of 
creditors. 

1  agree  to  what  the  learned  Chief  Justice  has  said  as  to  the  facts  of  this 
case  taking  the  transaction  out  of  the  provisions  of  sec.  7  of  R.  S.  O.  ch. 
124.  I  should  be  sorry  to  think  that  the  Court  would  be  practically 
powerless  to  investigate  a  transaction  of  this  sort,  where  the  assignment 
for  creditors  has  been  to  a  fraudulent  transferee  of  the  debtor's  estate, 
and  where  the  assignee  had  concealed  from  the  creditors  the  fact  of  the 
existence  of  such  estate.  I  think  that  the  parties  complaining  had  a  per- 
fect right  to  bring  all  the  parties  before  the  Court  and  have  their  rights  as 
to  such  property  investigated  and  the  fraudulent  transaction  set  aside. 
But  it  is  not  necessary,  perhaps,  to  give  a  decided  opinion  upon  such 
question,  having  regard  to  the  history  of  the  proceedings  in  this  case.  I 
therefore  find  that  here  was  a  valid  decree  setting  aside  the  fraudulent 
conveyances,  and  that  that  property  was  by  the  action  of  the  plaintiffs 
made  available  for  the  creditors  of  McMinn,  among  whom  the  plaintiffs 
are  to  be  ranked  by  reason  of  the  proceedings  referred  to.  The  appeal, 
therefore,  of  Sharpe  as  against  the  decree  thus  far  fails. 
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Argument,  1851,  it  was  conveyed  by  the  Government  of  Canada  to 
the  county  of  Middlesex.  The  order-in-council  is  published 
in  the  Canadian  Gazette,  1851,  as  No.  10988.  The  county 
of  Elgin  became  separated  from  the  county  of  Middlesex 
on  the  1st  January,  1853.  On  the  16th  February,  1857, 
the  county  of  Elgin  leased  the  road  to  Robert  Hepburn  for 
199  years.  On  the  25th  January,  1866,  the  county  of 
Elgin  passed  by-law  No.  138,  casting  upon  the  local  muni- 
cipalities the  burden  of  maintaining  all  town  line  roads. 
By  9  Vict.  ch.  37  power  is  given  to  the  Governor-in-Coun- 
cil  to  assume  any  public  highway  as  a  provincial  work. 
Section  12  enacts  that  the  Governor-in-Council  shall  have 
power,  by  proclamation,  to  impose  and  authorize  collection 
of  tolls  and  dues,  and,  from  time  to  time,  to  alter  the  same, 
provided  they  should  not  exceed  the  amount  specified  in 
schedule  B.  to  the  Act.  No  proclamation  appears  to  have 
been  issued  authorizing  the  collection  of  tolls  on  this  road. 
Section  18  gives  the  Governor-in-Council  power  to  enact, 
from  time  to  time,  regulations  for  the  management,  etc.,  of 
any  public  works  and  for  the  collection  of  tolls  thereon, 
and  enacts  that  such  regulations  shall  be  published  in  the 
Gazette.  The  collection  of  tolls  is  justified  by  the  defen- 
dants under  by-law  No.  37  of  the  county  of  Elgin,  passed 
on  the  27th  February,  1856,  but  neither  this  by-law  nor 
the  schedule  of  tolls  therein  authorized  was  published  in 
the  Gazette.  The  plaintiff  contends :  (1)  That  the  county 
of  Elgin  never  had  any  right  or  authority  to  lease  the  road 
to  the  defendants.  (2)  That  if  they  had  such  authority, 
they  should  have  passed  a  by-law  authorizing  the  execu- 
tion of  the  lease.  (3)  That  the  amount  of  tolls  collected 
being  largely  in  excess  of  the  amount  required  to  maintain 
the  road,  the  collection  is  excessive  and  bad  as  to  the 
whole.  Under  12  Vict.  ch.  5  the  Governor-in-Council  had 
power  to  dispose  of  the  road,  only  to  a  municipality  or  a 
joint  stock  company.  The  county  could  not  acquire  any 
greater  rights  than  the  Government  had,  and  in  any  event 
the  defendants  could  have  power  to  collect  only  such  tolls 
as  might  have  been  decided  upon  and  published  in  the 
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Gazette.  The  Act  12  Vict.  ch.  5  is  amended  by  13  &  14  Argument. 
Vict  ch.  14.  The  7th  section  of  the  order-in-council  refers 
to  "  assigns,"  but  that  must  be  read  as  limited  to  "  suc- 
cessors/' which  word  alohe  is  in  the  habendum.  The 
Municipal  Act  of  1849, 12  Vict  ch.  81,  sec.  41,  sub-sec.  1, 
gave  municipalities  power  to  pass  by-laws  either  to  buy 
or  sell  real  or  personal  property.  Where  one  mode  of  dis- 
position of  the  property  of  a  corporation  is  pointed  out,  it 
is  restricted  to  that  mode :  see  Am.  k  Eng.  Encyc.  of  Law, 
vol.  15,  p.  1064.  The  intention  of  the  Legislature  in  making 
the  grant  to  the  county  of  Middlesex  was  that  only  sufficient 
toll  should  be  exacted  from  the  public  to  maintain  the 
road  in  repair.  That  was  all  the  power  the  Governor-in- 
Council  had  under  9  Vict.  ch.  37,  and  it  is  not  fair  to 
assume  that  the  intention  of  the  Legislature  was  that  these 
roads  should  be  placed  in  the  hands  of  corporations  or 
individuals  to  make  large  sums  of  money  out  of.  The 
intention  in  opening  the  road  was  to  benefit  the  whole 
country,  not  to  encourage  speculation. 

Laidlaw,  Q.  G,  for  the  defendants.  By  sec.  6  of  the 
order-in-council  of  the  13th  May,  1851,  the  powers  of  the 
Governor-in-Council  which  under  12  Vict.  ch.  5  could  be 
granted  to  the  municipal  council,  on  enacting  regulations 
for  the  regulation  and  management  of  the  works,  or  for 
ascertaining,  fixing,  or  varying  the  tolls,  are  vested  in  the 
municipal  council  and  their  successors.  By  sec.  13  of  12 
Vict.  ch.  5  it  is  enacted  that  any  of  the  powers  vested  in 
the  Crown  or  Governor-in-Council  with  regard  to  the  pub- 
lic works  thereby  granted  may  be  vested  in  the  grantee. 
The  powers  given  to  the  Governor-in-Council  by  9  Vict. 
ch.  37,  sec.  18,  therefore  became  vested  in  the  municipality ; 
and  this  Act  was  extended  the  following  year  by  10  Vict, 
ch.  24,  sec.  8,  which  gave  power  to  order  that  the  tolls  at 
the  several  toll-gates  should  be  farmed  or  leased,  and  that 
the  lessees  should  have  certain  rights.  The  clause  (sec. 
12  of  12  Vict.  ch.  5)  which  limits  the  power  to  lease  to 
local  corporations  or  companies  is  the  first  amendment  to 
the  Road  Companies'  Act,  but  that  clause  is,  the  defen- 
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Argument,  dants  contend,  repealed  by  16  Vict.  ch.  190,  an  Act  to 
amend  and  consolidate  the  several  Acts  for  the  formation 
of  joint  stock  companies  for  the  construction  of  roads  and 
other  works  in  Upper  Canada,  and  is  not  re-enacted  in  the 
consolidation.  The  5th  section  of  the  order-in-council  is 
the  only  one  which  gives  the  plaintiff  any  right  to  travel 
upon  thi3  road,  and  that  right  is  declared  to  be  subject  to 
the  payment  of  tolls.  On  the  question  of  the  alleged 
excess  of  tolls  over  the  amount  necessary  for  the  mainte- 
nance of  the  road,  the  provisions  of  9  Vict.  ch.  37  mean 
that  the  Government,  while  owner  of  the  roads,  shall  not 
collect  more  tolls  than  are  needed  for  the  repair  and  exten- 
sion of  the  road.  See  the  schedules  to  the  Act.  Next 
year  the  whole  financial  basis  was  changed,  and  in  the 
new  debentures  issued  under  the  Act  these  tolls  were 
pledged.  See  10  &  11  Vict.  ch.  24,  sec.  7;  12  Vict.  ch.  5,  sec. 
5  ;  16  Vict.  ch.  190,  sees.  25, 26,  59 ;  Wilson  v.  Groves,  17  U. 
C.  R  419 ;  Township  ofAncaster  v.  Bxirrand,  32  C.  P.  563 ; 
Vanderlip  v.  Smyth,  ib.  60 ;  Campbell  v.  Kingston  and 
Bath  Road  Co.,  18  A.  R  286,  20  S.  C.  R  605.  The  8th 
section  of  the  order-in-council  declares  that  the  tolls  to  be 
collected  shall  be  those  mentioned  in  the  schedule  to  12 
Vict.  ch.  4,  and  that  Act  repeals  the  schedules  to  9  Vict 
ch.  37,  and  substitutes  new  schedules.  All  road  legislation 
is  applicable  to  this  road.  A  lease  of  tolls  may  unques- 
tionably be  made,  and  whether  or  not  this  extends  to  a 
lease  of  the  road,  matters  not ;  the  Court  has  to  deal  only 
with  the  question  of  the  right  to  collect  tolls;  if  the  lease 
is  good  as  to  tolls,  that  is  enough,  and  the  defendants  must 
succeed.  The  statutes  14  &  15  Vict.  ch.  57  and  ch.  124 
empower  municipal  bodies  to  acquire  public  works  and  to 
contract  debts  to  Her  Majesty  for  the  purposes  of  public 
works.  The  corporation  have  a  common  law  title  to  the 
road,  and  can  lease  or  sell  it :  Dillon  on  Municipal  Corpo- 
rations, 4th  ed.,  vol.  2,  sec.  575 ;  Bernardin  v.  Munici- 
pality of  North  Dufferin,  19  S.  C.  R  581,  629  ;  Township 
of  Pembroke  v.  Canada  Central  R.  W.  Co.,  3  O.  R  503.  A 
municipal  body  has  proprietary,  and  not  merely  legislative 
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or  administrative,  powers  :  Morawetz  on  Private  Corpora-  Aiganwnt. 
tions,  vol.  2,  sec.  707.  The  municipal  powers  were  properly 
exercised  by  a  lease  under  the  corporate  seal :  see  12  Vict, 
ch.  81,  sees.  32, 108,198.  The  first  statutory  provision  which 
declares  that  the  powers  of  the  council  shall  be  exercised  by 
by-law  is  22  Vict.  ch.  99,  sec.  186  ;  see  sees.  405,  407.  A 
legislative  recognition  of  the  power  to  lease  toll-roads  will 
be  found  in  52  Vict.  ch.  27  (O.),  and  of  the  private  ownership 
of  toll-roads,  in  53  Vict.  ch.  42  (0.).  See  also  R  S.  0. 1887 
ch.  159,  sec.  157;  Simpson  v.  Mayor  of  Oodmanchester, 
[1896]  1  Ch.  214. 

James  BickneU,  on  the  same  side.  The  plaintiff  has  no 
right  to  maintain  the  action.  He  sues  as  one  of  the  pub- 
lic, and  on  behalf  of  all  others  of  the  public.  No  question 
as  to  the  validity  of  the  by-law  is  thus  involved.  He 
claims  to  be  entitled  to  use  the  road  without  paying  any 
toll  whatever.  The  lease  is  not  attacked.  The  plaintiff 
says  he  claims  nothing  against  the  council.  No  evidence 
is  given  that  the  tolls  exacted  exceed  the  proper  rate  to  be 
levied.  Similar  legislation  of  the  Dominion  Parliament 
(31  Vict.  ch.  12,  sec.  52)  was  considered  in  Smith  v.  Town- 
ship  of  Ancaster,  27  O.  R.  276,  23  A.  R.  596.  The  by-law 
of  1856  did  not  apply  to  this  road  at  all. 

McLean,  in  reply.  Township  of  Pembroke  v.  Canada 
Central  R.  W.  Co.,  3  O.  R.  503,  was  a  case  between  the 
municipality  directly  and  the  contractor.  The  first  legisla- 
tive recognition  of  the  right  of  an  individual  to  hold  a  toll- 
road  and  collect  tolls  is  in  31  Vict.  ch.  31,  sec.  13  (O.).  The 
•county  had  no  power  to  make  a  profit  out  of  the  public  by 
the  sale  of  the  road,  and  this  was  in  effect  a  sale.  See  Am. 
&  Eng.  Encyc.  of  Law,  vol.  15,  pp.  1042,  1055,  1065; 
Niagara  Falls  Road  Co.  v.  Benson,  8  U.  C.  R.  307.  By 
12  Vict.  ch.  81,  sec.  191,  the  collection  of  tolls  is  limited  to 
ten  years. 

November  17, 1896.     Boyd,  C.  :— 

After  the  best  investigation  I  have  been  able  to  give, 
and  aided  by  the  arguments,  oral  and  written,  of  the  coun- 
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Judgment  sel  in  this  case,  my  conclusion  conforms  to  the  opinion  of 
Boyd,  C.  the  "  eminent  legal  authority  "  procured  by  the  township 
in  February,  1857.  Mr.  Wilson,  Q.  C,  afterwards  Mr. 
Justice  John  Wilson,  was  then  of  opinion  that  the  council 
could  not  sell  the  road  as  proposed  to  a  private  person,  but 
could  only  deal  with  a  road  company  formed,  or  to  be 
formed,  for  the  purpose  of  acquiring  the  road.  The  whole 
trend  of  legislation  confirms  this  view  of  the  law.  The 
recognition  of  the  right  of  an  individual  to  purchase  such 
property  does  not  appear  in  old  Canada,  but  is  first  declared 
and  enacted  by  the  Ontario  Legislature  in  the  first  Legisla- 
ture after  Confederation:  31  Vict.  ch.  31,  sec  13,  (1867). 

This  transaction  was  carried  out  in  favour  of  the  defen- 
dant in  1857,  and,  after  counsel's  opinion,  the  form  was 
changed  so  that,  instead  of  a  sale,  was  substituted  a  lease 
for  199  years,  which  the  municipal  committee  deemed 
"  equal  to  a  purchase."    (See  report  annexed  to  opinion.) 

But  this  change  of  form  is  to  my  mind  equally  ineffica- 
cious to  convey  the  property  as  a  leasehold.  The  road 
itself  is  dealt  with  and  transferred,  and  the  tenant  agrees 
to  keep  the  road  in  repair  and  indemnify  the  council 
against  all  liability.  The  utmost  that  could  be  legally 
done  by  the  municipality  would  have  been  to  farm  out  or 
lease  the  tolls  so  far  as  the  collection  thereof  was  con- 
cerned. This  dealing  is  sanctioned  by  10  &  11  Vict.  ch.  24, 
sec.  8  (184-7),  but  this  does  not  apply  to  the  entire  property 
and  franchise,  which  could  not  be  turned  over  to  private 
hands.  Nor  do  I  see,  at  present,  that  any  power  was  con- 
ferred by  the  charter  of  the  municipality  which  is  embodied 
in  the  order-in-council  of  1857  to  make  a  charge  of  tolls 
in  excess  of  the  legal  standard  fixed  by  the  Act  12  Vict, 
ch.  4,  sees.  1  and  2,  whereby  the  rates  were  much  reduced 
from  those  fixed  in  9  Vict.  ch.  37,  which  were  repealed  by 
this  later  statute.  The  municipality  take  from  the  Crown, 
as  Mr.  Wilson  points  out,  only  conditionally — the  sale  is 
made,  according  to  the  phrase  of  the  order-in-council, 
"  subject  to  the  terms,  provisions,  and  conditions  following,,, 
and  the  8th  is  a  proviso  that  the  tolls  shall  not  exceed  the 
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maximum  fixed  by  the  schedule  to  the  Act  12  Vict.  ch.  4.  Judgment. 
Although  sec.  6  of  the  order-in-council  vests  in  the  muni-  Boyd,C. 
cipal  council  all  that  can  legally  be  granted  in  the  way  of 
fixing  and  varying  tolls,  that  cannot  be  read  as  overruling 
the  explicit  provision  in  the  8th  section  of  the  order-in- 
council.  The  policy  of  the  Legislature  was  declared  by  the 
12  Vict.  ch.  4  to  be  towards  redaction  of  the  tolls — subject 
to  that  the  order-in-council  is  made — and  no  general  words 
conferring  powers  can  be  used  to  impose  rates  in  excess  of 
the  legislative  maximum. 

These  considerations  strike  at  the  root  of  the  matters 
raised  on  this  record,  and  my  judgment  on  the  whole  is  in 
favour  of  the  plaintiff,  with  costs. 

Ferguson,  J. : — 

The  action  is  brought  by  the  plaintiff  on  his  own  behalf 
and  on  behalf  of  all  other  subjects  of  Her  Majesty  who 
use  or  are  entitled  Jbo  use  the  road  in  question.  He  alleges 
that  there  has  been  since  the  year  1823  a  common  public 
highway  in  the  county  of  Elgin  used  by  all  Her  Majesty's 
subjects,  and  known  as  the  London  and  Port  Stanley 
road,  and  that  the  plaintiff,  with  the  rest  of  Her  Majesty's 
subjects,  is  entitled  to  the  free  and  uninterrupted  use  of 
the  same ;  that  for  a  long  time  previous  to  the  12th  day 
of  October,  1895,  the  defendants  wrongfully  and  illegally 
erected  and  caused  to  be  erected  on  this  highway  certain 
toll-bars,  thereby  obstructing  the  same,  and  wrongfully 
demanded  and  exacted  from  the  plaintiff  and  others  cer- 
tain sums  of  money  as  tolls  for  the  privilege  of  passing  and 
repassing;  that  on  the  said  12th  day  of  October,  1895, 
the  plaintiff,  while  lawfully  driving  along  the  said  high- 
way, was  wrongfully  and  illegally  obstructed  by  the  defen- 
dants, their  officers,  etc.,  by  the  erection  of  certain  bars 
across  the  said  highway,  and  compelled  to  pay  a  certain 
sum  of  money,  namely,  the  sum  of  seven  cents,  for  the 
privilege  of  so  passing,  etc. 

The  plaintiff  then  asks  that  it  may  be  declared  that  the 
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Judgment,  defendants  have  no  right  or  authority  to  demand  or  exact 
Feiguaon,  J.  tolls  on  the  said  highway,  or  to  obstruct  the  same  by  the 
placing  of  toll-bars  thereon.  He  also  asks  for  an  order 
directing  the  defendants  to  remove  the  obstructions,  and 
an  injunction  enjoining  the  defendants  from  hereafter 
demanding  or  exacting  tolls  for  the  use  of  the  said  road. 
He  ask 8  damages,  as  well,  for  the  wrongs  complained  of, 
and  a  return  of  his  money,  costs  of  the  action,  and  general 
relief. 

The  defendants  say  that  they  and  their  predeces- 
sors in  title  erected  the  toll-bars  referred  to  in  the  state- 
ment of  claim  by  and  with  the  authority  and  consent  of 
the  municipal  council  of  the  county  of  Elgin,  and  under 
and  by  virtue  of  title  derived  from  that  municipality. 
They  rely  upon  resolutions,  orders-in-council,  and  grants 
conferred  upon  them  and  their  predecessors  in  title  by  the 
same  municipality,  and  they  seem  to  rely  particularly 
upon  an  indenture  of  lease  bearing  date  the  16th  day  of 
February,  1857,  made  between  the  said  municipality  of 
the  one  part,  and  one  Robert  Hepburn  of  the  other  part, 
whereby  (as  the  defendants  say)  the  municipal  council  of 
the  county  of  Elgin  demised  and  leased  the  highway  in 
question  to  the  said  Hepburn,  his  successors  and  assigns,, 
for  and  during  the  term  of  199  years  from  the  date  of  the 
said  lease.  They  say  that  they  are  assigns  and  successors 
in  title  of  the  said  Hepburn,  and  are  assigns  of  the  said 
lease,  and  claim   all   the   rights  thereby  conferred. 

The  indenture  of  lease  of  the  16th  February,  1857,  is  pro- 
duced. It  is  under  the  seal  of  the  municipality,  and  the  con- 
tention, I  may  say  the  sole  contention,  before  us  was  as  to  the 
validity  or  not  of  this  document  to  confer  the  rights  claimed 
by  the  defendants.  It  was  not  disputed  that  the  defen- 
dants are  the  assigns  of  Robert  Hepburn,  and  have  what- 
ever rights,  if  any,  he  took  under  and  by  virtue  of  this 
document. 

The  action  came  on  for  trial  before  Meredith,  C  J.,  and 
was  ordered  to  stand  over  to  enable  the  plaintiff  to  make 
the  corporation  of  the  county  of  Elgin  parties  defendant. 
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Counsel  for  all  parties,  nevertheless,  now  appear  and  Judgment, 
request  that  this  Court  shall  hear  and  determine  the  case  Ferguson,  J. 
in  the  absence  of  the  corporation  of  Elgin,  neither  party 
desiring  that  the  municipality  should  be  made  a  party, 
and  each  counsel  undertaking  that  no  complaint  of  any 
kind  shall  hereafter  be  made  in  respect  of  the  want  of 
parties,  or  the  like.  Counsel  thus  unite  in  asking  that  the 
case  should,  in  this  way,  be  heard  and  determined,  after 
the  manner,  as  nearly  as  may  be,  of  a  motion  for  judgment ; 
and,  being  thus  requested  and  pressed,  this  Court  enter- 
tained and  proceeded  to  hear  the  case. 

The  road  in  question  is  a  part  of  the  road  formerly  known 
as  the  planked  toll  road,  situate  in  the  county  of  Middle- 
sex, running  from  the  town  of  London  to  the  village  of 
Port  Stanley,  in  the  said  county,  and  it  is  true  beyond 
question  that  on  and  before  the  date  of  an  order-in-coun- 
cil  or  proclamation,  the  13th  day  of  May,  1851,  this  road 
belonged  to  the  Government  of  Canada,  as  one  of  the  pub- 
lic works. 

On  that  day,  the  13th  May,  1851,  this  order  or  proclama- 
tion was  issued  under  the  authority  of  the  statutes  12  Vict, 
ch.  5,  and  13  &  14  Vict.  ch.  14,  and  it  appears  to  have 
been  properly  published. 

There  can,  I  think,  be  no  doubt  that  this  order  or  procla- 
mation operated  as  a  grant  of  this  road  and  other  roads 
and  bridges  for  the  consideration  of  £4,500  to  the  county 
of  Middlesex,  and  that  the  authority  exercised  in  making 
the  grant  was  the  authority,  and  that  only,  derived  from 
these  statutes. 

The  Act  12  Vict  ch.  5,  sec  12,  enacted  that  it  might  be 
lawful  for  the  Governor-in-Council  to  enter  into  arrange- 
ments with  any  of  the  municipal  or  district  councils,  or 
other  local  corporations  or  authorities,  or  with  any  com- 
pany in  Lower  or  Upper  Canada,  incorporated  for  the  pur- 
pose of  constructing  or  holding  such  works,  or  works  of 
like  nature,  for  the  transfer  to  them  of  any  of  the  public 
works,  harbours,  bridges,  or  public  buildings,  which  it 
might  be   found  more    convenient    to  place   under   the- 
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Judgment,  management  of  such  local  authorities  or  companies,  and  on 
Ferguson,  J.  the  completion  of  such  arrangements,  to  grant  (and  by  so 
granting  to  transfer  and  convey),  forever,  or  for  any  term 
of  years,  all  or  any  of  such  roads,  harbours,  bridges,  or  public 
buildings,  to  the  district  or  municipal  council,  or  other  local 
authority  or  company  with  whom  such  arrangement  may 
have  been  made,  and  upon  such  terms  and  conditions  as 
may  have  been  agreed  upon. 

By  sec.  13  of  the  same  statute  it  is  enacted  that  by  such 
order,  any  or  all  of  the  powers  and  rights  vested  in  the 
Crown,  or  in  the  Governor-in-Council,  or  in  any  officer  or 
department  of  the  Provincial  Government,  with  regard  to 
the  public  work  thereby  granted,  may  be  granted  to  and 
vested  in  the  grantee  to  whom  the  public  work  itself  is 
thereby  granted,  and  that  such  order  may  contain  such 
conditions,  clauses,  restrictions,  and  limitations  as  may  have 
been  agreed  on. 

The  statute  IS  &  14  Vict.  ch.  14  is  an  Act  to  extend 
the  Acts  for  the  formation  of  companies  for  constructing 
roads  and  other  works  to  companies  formed  for  the  pur- 
pose of  acquiring  public  works  of  like  nature;  and  by  it 
these  Acts,  12  Vict.  ch.  56  and  12  Vict.  ch.  84,  are  extended 
to  companies  formed  for  purchasing  public  works  under 
12  Vict.  ch.  5. 

After  the  grant  by  means  of  the  proclamation  or 
order-in-council  to  the  corporation  of  the  county  of 
Middlesex,  the  corporation  had,  as  I  think,  the  power  to 
sell  or  lease  the  road  to  any  such  grantee  or  lessee  as  is 
mentioned  in  12  Vict.  ch.  5,  or  13  and  14  Vict.  ch.  14,  and 
that  municipality  had,  as  I  think,  the  further  power  to  let 
to  farm  the  tolls  on  the  road  :  see  10  &  11  Vict.  ch.  24,  sec.  8, 
and  the  terms  of  the  order-in-council  by  force  of  which 
the  grant  to  the  municipality  took  place — the  aforesaid 
proclamation.  But,  after  what  I  think  a  diligent  perusal 
of  all  the  statutes  and  authorities  referred  to  on  the  argu- 
ment— and,  I  may  add,  some  others — I  cannot  say  that  I 
have  seen  anything  shewing  or  indicating  that  that  muni- 
cipality had  authority  or  power  either  to  lease  or  sell  this 
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London  and  Port  Stanley  road,  or  any  portion  of  it,  to  a  Judgment, 
private  person,  and  I  think  the  municipality  has  not  this  Ferguson,  J. 
authority  or  power. 

The  part  of  this  road  lying  within  the  limits  of  the 
county  of  Elgin  afterwards  fell  into  the  hands  of  the  muni- 
cipality of  that  county,  how  or  in  what  manner  it  is  not 
needful  here  to  inquire,  as  there  was  no  difference  or  con- 
tention on  the  subject.  It  took  place,  presumably,  at  or 
shortly  after  the  setting  apart  of  Elgin  from  Middlesex. 

It  is  not  suggested  or  contended  that  the  county  of 
Elgin  had  any  greater  power,  in  respect  of  the  portion  of 
this  road  that  fell  to  it,  than'Jiad  the  county  of  Middlesex 
over  the  whole,  while  the  latter  county  was  the  owner  of 
the  whole.  Yet,  the  county  of  Elgin,  after  having  had 
the  advice  of  counsel,  to  whom  reference  is  made  in  its 
records  as  "  eminent  legal  authority,"  to  the  effect  that 
there  was  no  power  to  sell  to  a  private  person,  undertook 
to  make,  and  did  (in  form)  make,  the  lease  to  Hepburn 
above  mentioned  and  referred  to. 

After  a  perusal  and  consideration  of  all  that  was  referred 
to  in  this  case,  I  am  of  the  opinion  that  the  municipality 
of  the  county  of  Elgin  had  not  any  power  or  authority  to 
make  or  execute  the  lease  to  Hepburn,  and  that  the  docu- 
ment is  not  a  valid  one,  even  if  nothing  be  said  in  regard 
to  the  want  or  absence  of  a  by-law  on  the  subject,  a  matter 
that,  in  the  view  I  take,  it  is  not  needful  to  consider, 
though  much  was  said  about  it  on  the  argument 

It  follows  then,  as  I  think,  that  these  defendants  have  not 
a  title  to  the  road,  and  that  they  are  not  justified  in 
obstructing  it  by  bars  and  exacting  tolls  upon  it. 

The  plaintiff  is,  I  think,  entitled  to  the  declaration,  the 
order,  and  the  injunction  he  asks,  and  to  his  costs  of  the 
action*  In  the  circumstances,  I  do  not  think  the  matter 
of  the  damages  claimed  need  be  seriously  considered. 

Robertson,  J. : — 

The  road  in  question  never  ceased  to  be  a  public  high- 
way, and  as  such  was  vested  in  Her  Majesty.    It  was  first 
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judgment  converted  into  what  is  generally  known  as  a"  toll  road,"* 
Robertson,  J.  when  the  Government  of  Canada  took  possession  of  it  for 
the  purpose  of  converting  it  into  a  plank  or  gravel  road, 
and  established  the  right  to  take  and  collect  tolls  thereon. 
In  1851  the  road,  with  all  the  rights  and  privileges 
attached  to  it  in  regard  to  collecting  and  exacting  tolls, 
were  conveyed  and  granted  by  the  Governor-in-Council  to 
the  then  county  of  Middlesex,  in  consideration  of  £4,500, 
to  be  paid  therefor.  Afterwards,  when  the  county  of 
Elgin  was  set  apart  from  Middlesex,  that  part  of  the  road 
which  was  within  the  limits  of  the  new  county  became 
the  property  of  the  latter,  and  that  municipality  continued 
to  hold  it,  keep  it  in  repair,  as  they  were  bound  to  do 
under  the  terms  of  their  purchase,  and  to  levy  tolls* 
The  grant  was  to  the  municipal  council  and  their  succes- 
sors, and  in  July,  1867,  the  council  of  Elgin  purported  to 
lease  and  to  farm  let  the  road  with  all  bridges,  toll-gates, 
bars  and  buildings,  weigh-scales,  and  erections  thereunto 
belonging,  for  the  term  of  199  years,  at  a  rent  for  the  first 
nineteen  years,  grading  upwards  from  £212  10s.  7d.  for 
the  first  year,  to  the  sum  of  £429  Is.  5d.  for  the  nineteenth 
year,  after  which,  for  the  residue  of  the  term,  at  the  rent  of 
five  shillings  currency  per  year.  It  is  in  evidence  that 
the  council  wished  to  sell  the  road,  out  and  out,  but,  hav- 
ing been  advised  that  they  could  not  legally  do  so,  they 
hit  upon  this  device  to  do  what,  to  all  intents  and  pur- 
poses, practically  amounts  to  the  same  thing.  This  lease 
was  made  to  a  private  individual,  who  had  no  corporate 
powers. 

After  giving  the  matter  much  consideration,  and  after 
referring  to  and  considering  the  numerous  statutes  referred 
to  by  learned  counsel  on  both  sides,  the  conclusion  I  have 
come  to  is,  apart  from  the  question  of  whether  the  want 
of  a  by-law  authorizing  the  leasing  of  the  road  is  of 
importance  or  not,  that  there  was  no  power  in  the  council  of 
Elgin  to  rent  and  farm  out  the  road  itself.  I  am  of 
opinion  that  the  municipality  could  not  divest  themselves  of 
the  road  to  a  private  individual,  but  they  had  power  to 
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lease  or  farm  out  the  tolls  collectable  by  law,  at  the  several  Judgment, 
gates  or  toll-bars  erected  across  the  road,  but  nothing  more.  Robertson,  J. 
The  keeping  in  repair  would  then  be  in  the  hands  of  the 
county  authorities.  Here  the  whole  work  has  become 
the  property  of  a  private  individual,  who  disposes  of  it  as 
he  sees  fit.  At  present,  it  is  said,  these  defendants,  who 
claim  to  be  the  lessees,  are  his  heirs-at-law,  or  persons  to 
whom  he  has  assigned  the  term. 

I  think  this  is  contrarj'  to  public  policy.  It  never  was 
intended  that  a  public  highway  should  become  the  private 
property  of  an  individual,  or  individuals.  The  Joint  Stock 
Road  Companies  Act  was  passed  for  the  express  purpose 
of  making  it  easy  to  acquire  roads,  bridges,  and  other  pub- 
lic works  by  joint  stock  companies. 

In  Smith  v.  Township  of  Ancaster,  27  O.  R.  276,  the 
Queen's  Bench  Divisional  Court  held  that  the  corporation 
of  the  township  of  Barton  had  no  authority  to  transfer  that 
part  of  the  Hamilton  and  Brantford  macadamized  road 
which  the  Government  had  abandoned,  and  which  the 
municipalities  through  which  it  ran  had  the  right  to  assume, 
and  to  collect  tolls  thereon,  to  the  adjoining  township  of 
Ancaster,  to  enable  the  latter  to  keep  same  in  repair,  and 
levy  tolls  therefor,  etc. 

E.  B.  B. 
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[QUEEN'S  BENCH  DIVISION.] 

4 

Regina  v.  McMillan. 

Municipal  Corporation* — Early  Closing  By-law — Excepted  Times — 
Uncertainty. 

A  by-law  providing  for  the  closing  of  shops  for  the  sale  of  watches  and 
jewelry  at  a  certain  time  every  day,  "  excepting  *  *  the  days 
during  which  the  Central  Canada  Exhibition  Association  is  being  held, 

*  *  ,"  such  days  being  fixed  by  by-law  of  the  association  pursuant  to 
statute,  is  not  invalid  for  uncertainty. 

Statement.  This  was  a  motion  to  quash  a  conviction  by  a  police 
magistrate  under  an  early  closing  by-law,  on  the  ground 
that  the  by-law  was  invalid  for  uncertainty. 

The  by-law  was  passed  by  the  municipal  council  of  the 
city  of  Ottawa  under  "  The  Ontario  Shops  Regulation  Act, 
1888,"  as  amended  by  52  Vict.  ch.  44  (O.),  and  provided  for 
the  clpsing  at  seven  o'clock  of  all  shops  for  the  sale  of 
watches  and  jewelry,  "  each  and  every  day  throughout  the 
year,  excepting  Saturdays,  the  days  immediately  preceding 
public  holidays,  the  days  during  which  the  Central  Canada 
Exhibition  Association  is  being  held  *  and  the  last  two 
weeks  of  the  month  of  December  in  each  year." 

The  motion  was  argued  on  November  9th,  1896,  before 
Armour,  C.  J.,  and  Falconbridge,  J. 

W.  H.  P.  Clement,  for  the  motion.  The  by-law  is  invalid 
for  uncertainty.  The  uncertainty  is  when  the  Central 
Canada  Exhibition  is  to  be  held.  The  by-law  is  in 
restraint  of  trade,  and  a  tradesman  should  be  in  a  position 
to  look  forward  to  and  be  certain  of  the  days  on  which  he 
can  trade.  He  cannot  do  so  under  the  exceptions  in  this 
by-law.  It  has  been  held  that  a  provision  in  a  by-law  of 
the  town  of  Almonte  excepting  "  the  pay  day  at  the  Rosa- 

*  Note.— By  51  Vict.  ch.  79,  sec.  10  (O.),  An  Act  to  incorporate  the 
Central  Canada  Exhibition  Association,  the  directors  may  make  by-laws 
fixing  the  time  for  the  holding  of  exhibitions,  annual  or  periodical. 
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mond   Woollen  Mills"  from  its  operation,  rendered  the  Argument, 
by-law  entirely  bad  for  uncertainty.*     I  also  refer  to  Re 
Cloutier,  11  Man,  Rep.  220,  and  Elwood  v.  Bullock,  cited 
at  p.  230. 

H .  M.  Mowed,  contra.  There  is  no  uncertainty.  The  hold- 
ing of  the  Central  Canada  Exhibition  is  publicly  known. 
The  tradesmen  are  not  bound  to  open  their  stores  any  day, 
but  they  have  the  privilege,  except  on  certain  days.  There 
is  no  hardship,  and  no  delegation  of  right  to  fix  the  time 
to  any  other  person.  Want  of  clearness  of  expression  or 
uncertainty  in  a  by-law  is  no  ground  for  quashing:  In  re 
Smith  and  The  City  of  Toronto,  10  C.  P.,  at  p.  228,  per 
Draper,  C.  J.  See  also  State  v.  Parker,  26  Ver.  357 ;  The 
People  of  the  State  of  New  York  v.  The  Fire  Association 
of  Philadelphia,  92  N.  Y.  311. 

Clement,  in  reply. 

The  judgment  of  the  Court  was  delivered  at  the  close  of 
the  argument  by 

Armour,  C.  J. : — 

We  do  not  think  that  the  by-law  upon  which  the 
impeached  conviction  is  founded  is  invalid  by  reason  of 
any  delegation  of  authority  thereby  or  uncertainty  therein. 

It  is  a  rather  far  fetched  argument  to  urge  that  because 
the  days  during  which  the  Central  Canada  Exhibition  is 
being  held  are  to  be  fixed  by  a  different  body  from  the 
body  which  passed  the  by-law,  the  body  which  passed  the 
by-law  has  delegated  to  the  body  fixing  these  days  the 
authority  to  say  what  days  the  provision  of  the  by-law 
shall  not  apply  to.  There  is  no  delegation  of  authority  in 
providing  that  certain  days  upon  which  something  may 
take  place,  and  the  fixing  of  which  belongs  to  another  body, 
shall  be  excepted  from  the  operation  of  the  by-law  any 
more  than  it  would  have  been  a  delegation  of  authority  to 

*  Per  Mzkbdith,  0.  J., Rose,  J.,  MacMahok,  J.,  Begina  v.  Reid,  26th 
Norember,  1894,  not  reported. 
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Judgment,   have  excepted  any  day  appointed  by  the  Governor-General 
Armour,  C.J.  or  Lieutenant-Governor  for  a  public  holiday. 

It  would  surely  not  have  made  the  by-law  void  for 
uncertainty  had  there  been  excepted  from  its  application 
any  day  appointed  by  the  Governor-General  or  Lieutenant- 
Governor  for  a  public  holiday,  and  there  is  no  greater 
uncertainty  in  excepting  the  days  during  which  the  Cen- 
tral Canada  Exhibition  is  being  held,  the  public  notoriety 
of  the  latter  where  this  by-law  was  passed  being  presum- 
ably as  great  as  that  of  the  former. 

Be  Cloutier  is  not  a  decision  binding  on  this  Court,  and 
the  judgment  of  the  Chief  Justice  in  that  case  commends 
itself  to  us  rather  than  the  judgment  of  the  Court. 

G.  A.  B. 
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Carrique  V.  Beat?  ET  AL. 

Promissory  Note — A  Iteration  after  Maturity — Signature  by  New  Maker— 
Release —  Time — Presentment — Delay— Prejudice — Continuing  Security. 

A  promissory  note,  payable  one  year  after  date,  was  made  by  two  per- 
sons, one  signing  for  the  accommodation  of  the  other.  After  maturity 
the  note  was  signed  by  a  third  person,  with  the  object  of  giving  addi- 
tional security  to  the  holder  : — 

Held ,  that  the  third  person  was  to  be  regarded  as  an  indorser,  and  his 
signature  did  not  constitute  an  alteration  in  the  note  such  as  would 
discharge  the  original  accommodation  maker  ;  and,  upon  the  evidence, 
that  there  was  no  agreement  to  give  time  for  payment  which  would 
discharge  him,  if  regarded  as  a  surety. 

Exp,  Yates,  2  DeG.  &  Jo.  191,  followed. 

Kinnard  v.  Tewsley,  27  O.  R.  398,  distinguished. 

2.  Held,  that,  treating  the  last  signer  as  an  indorser  on  a  note  payable 
on  demand,  it  was  not  shewn  that  he  had  been  prejudiced  by  non-pre- 
sentmeut  for  payment  prior  to  this  action,  the  instrument  having  been 
dealt  with  as  a  continuing  security,  and  there  having  been  no  unrea- 
sonable delay  in  presentment. 

Action  on  a  promissory  note,  brought  by  Henry  Carrique  statement. 
against  William  C.  Beaty,  James  Beat}7,  and  John  Albert 
Beaty.     The  writ  of  summons  was  issued  on  the  11th 
January,  1895. 

The  statement  of  claim  alleged  that  all  three  defendants, 
on  the  17th  December,  1892,  made  a  promissory  note 
whereby  they  promised  to  pay  to  the  plaintiff'  or  his  order 
$500  twelve  months  after  date,  with  interest  at  seven  per 
cent,  per  annum  until  paid ;  that  the  note  became  due  on 
the  20th  December,  1893,  and  the  defendants  had  made 
no  paymt'ts  on  account  thereof,  excepting  a  payment  of 
$35  on  t'  *  23rd  January,  1894 ;  and  the  plaintiff  claimed 
for  pri  .pal  and  interest  $538.45  at  the  time  of  the  com- 
mencement of  the  action,  and  interest  thereon  to  judg- 
ment 

The  defendant  William  C.  Beaty  did  not  appear  or 
defend. 

The  defendant  James  Beaty  denied  that  he  made  the 
note  sued  on  ;  he  said  that  he  signed  a  promissory  note  for 
$500  in  favour  of  the  plaintiff',  dated  17th  December,  1892, 
payable  twelve  months  after  date,  as  surety  for  the  defen- 
dant William  C.  Beaty,  and  without  receiving  any  consi- 
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Statement,  deration  therefor,  all  of  which  the  plaintiff  well  knew ; 
that  the  last  mentioned  promissory  note,  after  the  issue 
and  delivery  thereof  to  the  plaintiff,  was  rendered  void  by 
a  material  alteration  therein,  viz.,  by  adding  thereto  the 
name  of  one  John  Albert  Beaty  as  a  maker  thereof;  that 
in  or  about  the  month  of  June,  1894,  the  plaintiff,  for  good 
consideration,  granted  an  extension  of %  time  to  the  defen- 
dant William  C.  Beaty  to  pay  the  said  note,  without  the 
knowledge,  privity,  or  consent  of  this  defendant,  whereby 
this  defendant  had  suffered  damages,  and  had  been  thereby 
released,  if  under  any  obligation  whatever  to  pay  the  said 
note ;  that  the  said  alleged  note  was  not  duly  presented 
for  payment  at  maturity,  nor  did  this  defendant  receive 
any  notice  of  the  dishonour  therteof,  nor  of  the  nonpayment 
thereof ;  that  in  or  about  the  month  of  June,  1894,  the 
defendant  John  Albert  Beaty  signed  the  alleged  promissory 
note,  as  a  maker  thereof,  in  consideration  of  the  plaintiff 
extending  the  time  for  payment  of  the  said  note,  which 
extension  of  time  and  alteration  had  discharged  this  defen- 
dant (if  he  ever  was  liable)  from  all  liability  to  pay  the  said 
alleged  promissory  note. 

The  defendant  John  Albert  Beaty  set  up  that  he  signed 
the  note  in  June,  1894,  merely  as  a  surety  for  the  defen- 
dant William  C.  Beaty,  and  without  receiving  any  consi- 
deration therefor,  all  of  which  the  plaintiff  well  knew ;  that 
when  this  defendant  so  signed  the  note,  a  new  arrange- 
ment was  made  and  the  time  for  payment  extended  until 
October,  1894 ;  that  the  note  was  not  dul\  presented  for 
payment  at  maturity,  nor  did  this  defendant  receive  notice 
of  dishonour  nor  of  nonpayment. 

In  reply  the  plaintiff  said  that  at  the  time  of  the  original 
issue  and  delivery  of  the  note  to  the  plaintiff,  the  defen- 
dants William  C.  Beaty  and  James  Beaty  were  the  only 
parties  thereto;  that  in  or  about  the  year  1894  the  defen- 
dant John  Albert  Beaty,  with  the  assent  of  the  other 
defendants,  became  a  party  to  the  note,  for  the  purpose 
and  with  the  intent  of  giving  the  plaintiff  further  security 
for  its  payment,  or  of  becoming  an  indorser  thereof,  and 
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the  note  was  thereupon  delivered  to  the  plaintiff,  with  the  Statement. 
Assent  of  the  defendant  John  Albert  Beaty,  as  a  collateral 
or  continuing  security,  and  was  still  held  by  the  plaintiff 
as  such  security. 

The  action  was  tried  before  Boyd,  C,  without  a  jury,  at 
Milton,  on  the  10th  December,  1896.  The  evidence  is 
sufficiently  stated  in  the  judgment. 

J.  W.  Elliott,  for  the  plaintiff. 

J.  C.  Hamilton,  for  the  defendant  James  Beaty. 

E.  W.  Boyd,  for  the  defendant  John  Albert  Beaty. 

December  17,  1896.     Boyd,  C.  :— 

Upon  the  evidence  it  is  very  plain  that  the  defendants 
W.  C.  Beaty  and  James  Beaty  signed  the  promissory  note 
sued  upon  as  joint  makers.  The  currency  of  that  note 
was  for  a  year,  which  expired  in  December,  1893.  In 
June,  1894,  it  is  also  plain  from  the  evidence  that  the 
instrument  was  signed  by  the  defendant  J.  A.  Beaty  in 
order  to  give  additional  security  to  the  plaintiff.  In  this 
respect  I  cannot  distinguish  the  case  from  Ex  p.  Yates,  2 
DeG.  &  Jo.  191,  where  Turner,  L.  J.,  says,  in  language 
appropriate  to  this  case  :  "  I  think  the  intention  of  the 
parties  was  not  to  add  a  new  maker  of  the  note,  but  to 
add  a  new  person  to  those  already  liable.  This  might  be 
done  by  adding  his  name  without  constituting  him  a  new 
maker  of  the  note  or  altering  it  in  any  way." 

Prior  to  as  well  as  under  the  Bills  of  Exchange  Act,  a 
person  so  signing  is  to  be  regarded  as  u  incurring  the  lia- 
bilities of  an  indorser :"  see  Act  of  1890,  sees.  56  and  88 ;  and 
Duthie  v.  Essery,  22  A.  R.  191 ;  Ayr  American  Plough 
Co.  v.  Wallace,  21  S.  C.  B.  at  p.  259,  per  Strong,  J. 

I  do  not  find  upon  the  evidence  that  there  was  any 
agreement  on  the  part  of  the  plaintiff  to  give  time  for  the 
payment  of  the  note,  or  that  any  extension  of  time  was 
agreed  upon  when  the  name  of  J.  A.  Beaty  was  added  to 
the  note.     There  is  an  absence  of  evidence  sufficient  to 
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Judgment    discharge  either  of  the  defendants,  if  regarded  merely  as  a 
Boyd,  C.     surety  for  the  payment  of  the  $500. 

This  case  differs  from  Kinnard  v.  Tewsley,  27  0.  R  398> 
where  the  evidence  established  that  the  new  signer  had 
come  into  the  transaction  as  a  guarantor,  in  consideration 
of  a  personal  benefit 'so  obtained. 

Treating  the  last  signer,  then,  as  an  indorser  on  a  note 
payable  on  demand,  the  evidence  shews  that  he  has  not 
been  prejudiced  by  non-presentment  for  payment  prior  to 
this  action.  It  was  expected  by  him  that  time  would  be 
given  for  payment — his  name  was  added  because  it  was 
rumoured  or  supposed  that  W.  C.  Beaty  (who  afterwards 
assigned  for  creditors  in  January,  1895,)  was  in  a  shaky 
financial  condition — and  it  is  evident  that  nothing  would 
have  been  collected  from  W.  C.  Beaty  by  this  indorser  in 
exoneration  of  his  liability,  even  had  the  note  been  earlier 
presented  for  payment. 

The  provisions  of  the  Act  now  are  that  when  a  note 
payable  on  demand  has  been  indorsed,  it  must  be  presented 
for  payment  within  a  reasonable  time  of  the  indorsement, 
but  not  if  it  is  delivered  as  a  continuing  security  ;  and  in 
determining  what  is  a  reasonable  time  regard  shall  be  had 
to  the  nature  of  the  instrument  *  *  and  the  facts  of 
the  particular  case  :  sec.  85  (1  and  2). 

This  instrument  was  dealt  with  as  a  continuing  security, 
though  there  was  no  express  or  binding  agreement  to  give 
time,  and  time  was  in  fact  given  by  the  holder  till  the 
•  assignment  of  W.  C.  Beatyfprecipitated  this  action.  I  find 
no  unreasonable  delay  in  presentment,  and  no  reason  on 
this  head  to  discharge  the  last  signer :  Chartered  Mercan- 
tile Bank  of  India  v.  Dickson,  L.  R.  3  P.  C.  574. 

The  result  is  that  judgment  should  be  for  the  plaintiff 
against  all  three  defendants;  credit  to  be  given  for  the 
$12  received  as  dividend  from  the  W.  C.  Beaty  estate 
assigned,  and  interest  to  be  computed  from  the  last  payment 
as  to  the  two  makers,  and  as  to  J.  A.  Beaty  from  June, 
1894 ;  only  six  per  cent  after  the  note  was  due.  Costs  to 
the  plaintiff. 

E.  B   B. 
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Re  Hooper. 

Settled  Estates  Act— Sale  of  Vacant  Land— Life  Tenant— Income— Taxes 
— Infant — Maintenance. 

The  Settled  Estates  Act  was  intended  to  enable  the  Court  to  authorize 
such  powers  to  be  exercised  as  were  ordinarily  inserted  in  a  well  drawn 
settlement,  and  ought  accordingly  to  receive  a  liberal  construction. 

Where  the  widow  of  the  settlor  was  entitled  to  the  whole  income  of  the 
estate  for  her  life,  not  charged  with  the  support  and  maintenance  of 
the  children,  who  were  the  remaindermen,  an  order  was  made,  upon 
the  petition  of  the  widow  and  adult  children  and  with  the  approval  of 
the  official  guardian,  authorizing  the  sale,  in  the  widow's  lifetime,  of 
vacant  and  unproductive  land  forming  part  of  the  estate,  notwithstand- 
ing that  the  effect  would  be  to  relieve  the  widow  of  the  annual  charge 
upon  such  land  for  taxes,  to  add  to  her  income  the  profit  to  be  derived 
from  the  investment  of  the  proceeds  of  the  sale,  and  to  deprive  the 
remainder  me  q  of  the  benefit  of  any  increase  in  the  value  of  the  land  ; 
the  price  offered  being  the  best  obtainable  at  the  time  or  likely  to  be 
obtained  in  the  near  future  ;  the  Court  deeming  the  sale  in  the  best 
interests  of  all  parties  ;  and  the  widow  agreeing  to  charge  her  income 
from  the  settled  estates  with  the  obligation  of  maintaining  the  infant 
remainderman. 

This  was  an  application  by  petition,  under  sec.  14  of  Statement, 
the  Settled  Estates  Act,  1895,  for  authority  to  sell  a  vacant 
lot  of  land  in  St.  George  street,  in  the  city  of  Toronto. 
The  facts  are  stated  in  the  judgment. 

The  application  was  made  before  Meredith,  C.  J.,  in 
Court,  on  2nd  December,  1896,  and  renewed  on  the  follow- 
ing day,  upon  additional  affidavits. 

/.  E.  Jones,  for  the  petitioners, 

/.  Ho8kin,  Q.C.,  official  guardian,  for  the  infant. 

December  18,  1896.     Meredith,  C.  J. : — 

Charles  Edward  Hooper  by  his  will  (which  is  the  settle- 
ment), after  providing  for  the  payment  of  several  pecuniary 
legacies,  devised  and  bequeathed  to  his  wife  Isabella  Louise 
Hooper  (one  of  the  petitioners)  all  the  residue  of  his  real 
and  personal  estate  in  trust  to  receive  and  take  during  her 
natural  life  the  annual  income  or  profit  arising  from  it ; 
and  he  provided  as  to  the  ultimate  disposition  of  the  cor- 
pus in  these  words  : — 
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Judgment.  «  And  after  her  decease,  I  will,  devise,  and  bequeath  the 
Meredith,  said  property,  both  real  and  personal,  to  my  several  chil- 
C,J#  dren  absolutely,  share  and  share  alike,  if  more  than  one, 
and  if  only  one,  to  that  one ;  but  if  any  die  and  leave 
children  prior  to  the  decease  of  my  said  wife,  the  said 
children  or  child,  if  only  one,  shall  inherit  the  parent  s 
share,  but  if  no  child  of  my  own,  or  children  of  my  de- 
ceased children  living  at  the  death  of  my  said  wife,  then  I 
will,  devise,  and  bequeath  the  said  property  to  my  brother 
and  sisters,  share  and  share  alike,  that  may  be  living  at 
the  time  of  my  decease,  absolutely." 

The  authority  to  sell  is  desired  in  consequence  of  the 
land  being  unproductive,  and  subject  to  an  annual  charge 
of  $87.91  for  taxes ;  and  in  order  to  increase  the  income 
of  the  widow  so  as  to  enable  her  the  better  to  provide  for 
and  support  the  children  of  the  testator,  which  the  income 
is  said  to  be  at  present  insufficient  properly  to  do. 

All  of  the  children  except  one  are  of  age ;  the  adult  chil- 
dren join  in  the  petition  ;  and  the  official  guardian,  repre- 
senting the  infant,  approves  of  the  sale  being  made. 

The  persons  entitled  in  the  event  of  the  devise  and 
bequest  to  the  children  and  grandchildren  of  the  testator 
not  taking  effect  have  released  their  interests  in  the  lot. 

The  price  offered  is  $2,400,  and  is  shewn  to  be  the  best 
price  obtainable,  and  is,  I  think,  under  existing  circum- 
stances, as  much  as  can  be  hoped  to  be  got  now  or  in  the 
near  future. 

I  have  no  doubt  that  a  prudent  owner  of  the  whole  of 
the  testator's  estate  would  do  what  the  petition  asks  the 
Court  to  authorize  to  be  done. 

I  at  first  doubted  whether,  having  regard  to  the  fact  that 
the  widow  is  entitled  to  the  whole  income  of  the  estate  for 
her  life,  and  that  it  is  not  charged  with  the  support  and 
maintenance  of  the  children,  it  can  be  said  that  it  is  "  proper 
and  consistent  with  a  due  regard  for  the  interests  of  all 
parties  entitled  under  the  settlement,"  that  the  sale  should 
be  authorized,  because  the  effect  of  the  sale  will  be  to  relieve 
the  widow  of  the  annual  charge  upon  the  land  for  taxes, 
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and  add  to  her  income  the  profit  to  be  derived  from  the   Judgment, 
investment  of  the  proceeds  of  the   sale,  and  to  deprive    Meredith, 
those  entitled  in  remainder  of  the  benefit  of  any  increase        c* J* 
which  may  take  place  in  the  value  of  the  land ;  but  further 
reflection  has  led  me  to  the  conclusion  that  these  consider- 
ations ought  not  to  induce  me  to  refuse  to  grant  the  prayer 
of  the  petition. 

There  is  no  certainty  that  any  substantial  increase  will 
take  place  in  the  value  of  the  land,  and,  inasmuch  as  the 
widow  is  supporting  and  providing  for  the  children  out  of 
the  income,  I  do  not  doubt  that,  substantially  and  in  reality, 
it  is  for  the  best  interests  of  all  those  having  rights  in  the 
property  that  the  sale  should  be  made,  though,  in  a  nar- 
row or  technical  sense,  it  might  perhaps  be  said  to  be 
not  so. 

The  English  Settled  Estates  Act  of  1877,  from  which 
the  Provincial  Act  is  in  the  main  taken,  was  intended  to 
enable  the  Court  to  authorize  such  powers  to  be  exercised 
as  were  ordinarily  inserted  in  a  well  drawn  settlement :  per 
Lord  Macnaghten  in  Lord  Henry  Bruce  v.  Marquess  of 
Ailesbury,  [1892]  A.  C.  at  p.  364 ;  Re  Shepheard's  Settled 
Estate,  L.  R.  8  Eq.  at  p.  573;  Beioley  v.  Carter,  L.  R.  4 
Ch.  at  p.  240 :  and  ought  accordingly  to  receive  a  liberal 
construction. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  the 
petitioners'  case  has  been  made  out,  and  that  the  Court  may 
properly  authorize  the  sale  as  prayed  ;  but  I  think  it  not 
unreasonable  that  this  should  be  done  only  on  the  widow 
agreeing  to  undertake  the  legal  obligation  of  maintaining 
the  infant,  and  charging  her  income  from  the  settled  estates 
with  that  obligation. 

The  purchase  money  must  be  paid  into  Court,  and,  after- 
payment out  of  the  costs  of  the  petitioners  and  the  official 
guardian,  the  residue  of  it  will  remain  subject  to  the 
provisions  of  sec.  33  of  the  Act ;  and  the  order  will  pro- 
vide that  the  conveyance  to  the  purchaser  be  executed  by 
the  widow. 

E.  B.  B. 
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Hesselbacher  V.  Ballantyne. 

Sale  of  Goods— Executory  Contract — Possession — Nonpayment  of  Price — 
Loss  of  Goods — Liability, 


Where  goods,  the  subject  of  an  executory  contract  of  sale,  have 

into  the  possession  of  the  vendee,  without  payment  therefor  being  made, 
and  have  while  in  such  possession  been  lost  or  destroyed,  through  no 
fault  of  the  vendor,  the  vendee  is  liable  for  the  price,  notwithstanding 
that  the  property  in  the  goods  had  not,  by  the  terms  of  the  contract, 
passed  to  the  vendee,  and  notwithstanding  that  no  negligence  on  his 
part  is  shewn. 

Statement.  Tflis  was  an  interpleader  issue  arising  out  of  an  action  of 
King  v.  Nesbitt,  and  was  tried  before  Rose,  J.,  without  a 
jury,  at  Sault  Ste.  Marie,  on  the  12th  December,  1896. 
The  facts  appear  in  the  judgment. 

Rodd,  for  the  plaintiff. 

W.  H.  Hearst  and  J.  McKay,  for  the  defendant. 

December  19,  1896.     Rose,  J.  :— 

The  defendant,  Ballantyne,  had  contracted  to  sell  a 
quantity  of  what  was  called  pulpwood  to  Nesbitt,  the 
defendant  in  the  original  suit,  and  the  plaintiff,  Hessel- 
bacher, by  agreement  between  Ballantyne  and  Nesbitt,  had 
taken  Nesbitt's  place  under  the  contract,  a  new  contract 
in  similar  terms  being  entered  into  between  Ballantyne 
and  Hesselbacher. 

King,  the  plaintiff  in  the  original  suit,  had  instructed 
the  sheriff  to  seize  the  wood,  and,  in  order  to  get  possession 
of  the  wood,  which,  as  I  understand  it,  was  in  the  form  of 
short  logs,  Hesselbacher  paid  to  the  sheriff  $4,275.  This 
was  pursuant  to  an  order  of  the  Court.  By  agreement 
between  the  parties,  but,  however,  so  that  their  rights 
should  not  be  affected,  the  sheriff  disbursed  a  considerable 
sum  of  money — some  $1,300 — and  paid  into  Court  some 
$2,915.  Hesselbacher  claims  of  this  money  $2,027.60  as 
being  an  overpayment  upon  Ballantyne's  account. 

Pursuant  to  the  terms  of  the  contract,  Ballantyne  was 
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to  deliver  the  logs  at  the  mouth  of  the  Thessalon  river,   Judgment* 
and,  admittedly,  after  the  logs  were  once  there,  he  had     Rose,  J. 
nothing  further  to  do  than  to  receive  the  purchase  money. 

I  find  as  a  fact  that  there  were  delivered  at  the  mouth 
of  the  Thessalon  river  in  a  boom  more  than  sufficient  logs 
to  answer  the  contract.  It  was  within  the  contemplation 
of  the  parties  that  there  would  come  down  the  river,  with 
the  logs  that  answered  the  contract,  logs  which  did  not 
answer  the  contract,  and  that,  when  Hesselbacher  took 
the  logs  out  of  the  boom  for  the  purpose  of  placing 
them  in  vessels  for  shipment,  it  would  be  necessary  to 
select  and  reject  or  to  cull,  and  that  he  would  leave  in 
the  boom  such  logs  as  did  not  answer  the  contract. 

I  find  further  that  it  was  within  the  contemplation  of 
the  parties  that  some  logs  would  be  taken  out  of  the  boom 
by  the  plaintiff  which  were  not  in  accordance  with  the 
contract,  and  which  it  would  be  impracticable  to  reject 
until  the  logs  reached  their  destination. 

By  the  terms  of  the  contract,  after  payment  of  $3,500  on 
account,  a  draft  by  the  defendant  Ballantyne  upon  the 
plaintiff  for  $1.50  per  cord  of  the  wood  included  in  each 
shipment  was  to  be  annexed  to  the  bill  of  lading,  it  being 
stated  to  be  the  fact  that  if  such  draft  were  annexed  to  the 
bill  of  lading,  the  master  of  the  vessel  would  not  give  up 
the  logs  without  payment  of  the  amount  of  the  draft.  The 
balance  of  the  purchase  money  was  to  be  paid  when  all  the 
wood  was  shipped.  It  appears,  however,  that  the  term  of 
the  contract  as  to  the  draft  was,  by  agreement,  waived  or 
abandoned.  I  am  not  quite  sure  whether  any  draft  was 
drawn  pursuant  to  the  first  arrangement.  There  appeared 
to  me  to  be  a  difference  between  the  plaintiff  and  defen- 
dant as  to  this  ;  but  it  is  not  material,  for  no  question 
arises  as  to  the  wood  shipped,  except  as  to  the  culls,  which 
I  will  deal  with  hereafter. 

Under  the  new  arrangement  the  plaintiff  was  to  send  to 
the  defendant  an  account  of  the  wood  received  and  pay  .the 
defendant  the  price  thereof. 

After  the  logs  were  in  the  boom  at  the  mouth  of  the 
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Judgment,  river,  the  plaintiff,  for  his  own  convenience  in  shipping, 
tote,  j.  and  with  the  concurrence  of  the  defendant,  removed  them 
from  the  boom  at  the  mouth  of  the  river  to  a  boom  in  the 
harbour  about  a  mile  and  a  half  distant.  This  was  done 
at  his  own  instance  and  by  his  own  servants  and  at  his 
own  expense,  and  the  logs  in  such  boom  were  thereafter 
under  his  own  control  for  the  purpose  of  shipment.  While 
in  the  second  boom  and  during  the  time  that  the  ship- 
ments were  being  made,  the  sheriff,  at  the  instance  of 
King,  the  plaintiff  in  the  original  action,  made  a  seizure, 
and  while  he  was  in  possession  the  boom  broke,  and  many 
of  the  logs  escaped  and  were  lost.  Many  logs  were  also 
lost  by  escaping  from  the  rafts  which  were  made  to  take 
them  from  the  boom  to  the  vessel.  Some  of  the  logs  were 
undoubtedly  lost  in  conveying  them  from  one  boom  to  the 
other,  and  if  there  was,  as  I  am  bound  on  the  evidence  to 
find,  a  sufficient  quantity  of  wood  to  answer  the  contract 
in  the  boom  at  the  mouth  of  the  river,  the  substantial  por- 
tion of  the  loss  occurred  in  changing  the  logs  from  one 
boom  to  the  other,  in  transferring  them  from  the  boom  to 
the  Vessel,  and  by  the  breaking  of  the  boom  allowing  the 
logs  to  escape.  There  was  also  a  further  loss  by  sinking 
of  water-soaked  logs ;  but  whether  such  sinking  occurred 
when  the  logs  were  at  the  mouth  of  the  river  or  in  the 
harbour,  I  am  unable  to  say. 

The  question  is  whether  the  vendor  or  the  vendee  is  to 
bear  the  loss. 

The  plaintiff  charges  the  defendant  with  the  freight 
of  the  logs  placed  on  board  the  vessels  and  carried  to 
various  points,  but  this  charge,  I  think,  is  clearly  wrong 
and  cannot  be  supported.  If  the  plaintiff,  to  save  ex- 
pense, chose  not  to  cull  closely,  but  to  carry  logs  which 
did  not  answer  the  contract,  I  think  it  is  clear  that,  what- 
ever may  be  said  as  to  his  being  liable  to  account  to  the 
defendant  for  the  value  of  such  logs,  he  cannot  make  a 
charge  for  carrying  them. 

The  contest  at  the  trial  was  largely  as  to  whether  the 
property  in  the  logs  had  passed  to  the  vendee.     For  the 
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purpose  of  my  finding  I  will  assume  that  it  did  not  pass,  Judgment, 
although  I  do  not  say  that  it  might  not  properly  be  found  Rose,  J. 
that  it  was  the  intention  of  the  parties  that  the  property 
should  pass  ;  but  the  logs  did  pass  into  the  possession  of 
the  vendee,  and  the  loss  occurred  while  they  were  in  his 
possession,  through  no  fault  of  the  vendor,  and  the  position 
the  plaintiff  assumes  is  that,  having  promised  to  pay  for 
these  logs,  he  is  excused  from  paying,  because,  while  in  his 
possession,  they  escaped  and  were  lost  This  seems  con- 
trary to  natural  justice,  and  is,  I  think,  also  contrary  to 
law. 

I  have  not  found  any  case  in  our  own  Courts  where  the 
point  has  been  decided.  It  is  suggested,  however,  by 
Hagarty,  C.  J.  O.,  in  Sawyer  v.  Privgle,  18  A.  R.  at  p.  222, 
where  he  said  that  it  might  be  plausibly  argued  that  where 
there  was  an  executory  agreement  for  a  future  sale  on  the 
performance  of  certain  named  conditions  by  the  purchaser, 
and  the  vendor  had  taken  the  property  out  of  the  posses- 
sion of  the  purchaser,  and,  while  in  the  vendor's  possession, 
it  had  been  destroyed,  without  any  default  on  his  part,  as 
by  accidental  fire,  that  the  vendor  was  not  thereby  de- 
barred from  recovery.  If  such  be  the  law,  it  covers  the 
case  in  question. 

I  find,  however,  that  the  principle  has  been  discussed  in 
the  Courts  of  the  United  States.  The  cases  to  which  I 
shall  refer  may  be  found. in  the  6th  edition  of  Benjamin  on 
Sales,  at  p.  283.  They  are  Tufts  v.  Grijjin,  107  N.  C.  47, 
and  Tufts  v.  Bwmley,  66  Miss.  49.  In  the  former  case  the 
facts  are  stated  by  Shepherd,  J.,  as  follows : — <c  This  is  a 
case  of  the  first  impression  in  this  State.  We  have  here 
an  absolute  promise  of  the  defendant  to  pay  the  plaintiff  a 
certain  sum,  it  being  the  balance  of  the  purohase  money 
due  the  plaintiff  upon  the  sale  of  a  soda  apparatus  to  the 
defendant.  The  sale  was  a  conditional  one,  *  *  and 
under  the  contract  the  defendant  took  the  apparatus  into 
his  possession  and  used  it  in  all  respects  as  his  own. 
Without  any  negligence  on  the  part  of  the  defendant,  and 
before  any  default  in  the  payment  of  the  purchase  money, 
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Judgment,  the  property  was  destroyed  by  fire.  The  question  is,  who 
Rose,  J.  shall  bear  the  loss  ?  The  defendant  insists  that  it  should 
fall  upon  the  plaintiff,  because  the  transaction  amounted  to 
nothing  more  than  an  executory  agreement  to  sell,  and 
that,  inasmuch  as  the  plaintiff  cannot  now  perform  the 
contract,  the  defendant  should  not  be  compelled  to  pay." 
The  learned  Judge  refers  to  Tufts  v.  Burnley,  and  pro- 
ceeds : — "  As  is  said  in  the  foregoing  extract,  the  vendor 
has  done  all  that  he  was  required  to  do,  and  the  transaction 
amounted  to  '  a  conditional  sale,  to  be  defeated  upon  the 
non -performance  of  the  conditions.  *  *  The  vendee 
had  an  interest  in  the  property  which  he  could  convey, 
and  which  was  attachable  by  his  creditors,  and  which  could 
be  ripened  into  an  absolute  title  by  the  performance  of  the 
conditions : '  1  Whart.  Cont.,  617.  The  vendee  had  the 
actual  legal  and  rightful  possession,  with  a  right  of 
property  upon  the  payment  of  the  money :  Vincent  v.  Cor- 
nell, 13  Mass.  296.  The  vendor  could  not  have  interfered 
with  this  possession  c  until  a  failure  to  perform  the  condi- 
tions:' Newhall  v.  Kingsbury,  131  Mass.  445.  Having 
acquired  these  rights  under  the  contract,  and  the  property 
having  been  subjected  to  the  risks  incident  to  the  exercise 
of  the  exclusive  right  of  possession,  it  would  seem  against 
natural  justice  to  say  that  there  was  no  consideration  for 
the  promise,  and  that  the  loss  should  fall  upon  the 
plaintiff." 

In  the  case  before  me  there  was  no  evidence  as  to  why  the 
boom  broke,  and  it  seems  to  me  that  it  would  not  be  fair  to 
require  the  defendant  to  account  for  the  breaking  of  the 
boom,  even  if,  as  was  contended  on  behalf  of  the  plaintiff, 
the  defendant  was  not  chargeable  with  the  loss  unless  it 
was  occasioned  by  his  own  negligence.  I  think  it  is  more 
in  accordance  with  natural  justice  that  from  the  time  the 
defendant  assumed  control  of  the  property  for  the  purpose 
of  taking  it  out  of  the  boom  at  the  mouth  of  the  river,  he 
was  to  be  accountable  for  any  loss  which  might  thereafter 
occur,  and  if  he  chose  to  put  it  in  a  boom  of  his  own,  he 
should  have  seen  that  the  boom  was  sufficient  to  answer 
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all  reasonable  pressure  upon  it,  and  that  he  should  have   Judgment, 
provided  against  loss  by  reason  of  logs  escaping  either     Base,  J. 
from  the  breaking  of  the  boom  or  from  stress  of  weather 
in  carriage  of  the  logs  from  one  point  to  another. 

The  plaintiff's  counsel  admitted  that  his  client  must  be 
held  responsible  for  the  loss  occasioned  by  the  escaping  of 
logs  during  the  process  of  conveying  them  from  the  boom 
to  the  vessel.  I  think  he  must  also  be  held  accountable 
for  the  loss  occasioned  by  the  breaking  of  the  boom  and 
from  the  changing  of  the  logs  from  one  boom  to  the  other. 
I  do  not  think  I  can  find  that  there  was  a  sufficient  per- 
centage of  the  logs  which  sank  by  reason  of  their  being 
water-logged  to  materially  affect  the  question. 

I  think,  therefore,  the  plaintiff  must  fail,  and  that  it  must 
be  found  that  the  money  which  is  the  subject  of  this  inter- 
pleader is  the  money  of  the  defendant  and  not  of  the 
plaintiff. 

As  far  as  I  have  power  over  the  question  of  costs,  the 
plaintiff  must  bear  them. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Speers  ET  AL.  V.  Speers  ET  AL. 

Surrogate  Courts — Vacant  Senior  Judgeship — Junior  J udge —Jurisdiction 
— Subsequent  Appointment  of  Senior  Judge. 

A  junior  County  Judge  who  has  heard  the  evidence  and  tried  an  issue  in 
a  Surrogate  Court  while  the  office  of  senior  County  Judge  is  vacant  has 
the  right  to  deliver  judgment  in  such  case  after  a  new  senior  Judge  has 
been  appointed. 

Statement.  This  was  an  appeal  from  the  Surrogate  Court  of  the 
county  of  Huron,  upon  the  ground  of  want  of  jurisdiction 
in  the  junior  Count}'  Judge  who  tried  the  issue  without  a 
jury,  and  afterwards  delivered  the  judgment. 

The  will  of  one  Joseph  Speers,  deceased,  was  being  proved 
in  solemn  form  and  the  evidence  had  all  been  taken  before 
the  junior  Judge  who  reserved  judgment. 

There  was  at  the  time  of  the  trial,  no  senior  County 
Judge,  he  having  died,  and  the  junior  County  Judge  was 
acting  as  Surrogate  Judge  under  R.  S.  0.  ch.  50,  sec.  6. 

After  the  trial,  a  new  senior  Judge  was  appointed,  and 
subsequent  to  his  appointment,  judgment  was  delivered 
by  the  junior  Judge  in  favour  of  the  plaintiffs. 

Against  this  judgment,  the  defendant  Joseph  Speers, 
appealed  to  a  Divisional  Court,  and  the  appeal  was  argued 
on  October  14th,  1896,  before  Boyd,  C,  Robertson,  and 
Meredith,  JJ. 

Osier,  Q.C.,  for  the  appeal.  The  senior  Judge  is  the 
Surrogate  Judge.  While  the  office  was  vacant  the  junior 
Judge  could  have  acted,  but  as  soon  as  a  new  senior  Judge 
was  appointed,  the  junior  Judge  was  functus  officio,  and 
could  not  deliver  any  valid  judgment :  R.  S.  O.  ch.  50,  sea 
6,  as  amended  by  59  Vict.  ch.  20,  sec.  6  (0.).  This  is  not  a 
case  of  a  resigning  Judge  under  R.  S.  O.  ch.  44,  sec.  4,  and 
the  passing  of  such  an  Act  as  that  shews  that  even  a  resign- 
ing Judge  would  have  no  such  power  except  by  virtue  of 
the  Act. 
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Garrow,  Q.C.,  and  Malcolmson,  contra.  This  is  not  a  Argument, 
case  where  the  junior  Judge  was  displaced  from  the  Surro- 
gate Court.  He  is  always  attached  to  it  :  Hoey  v.  McFar- 
lane,  4  C.  B.  N.  S.  718.  During  the  vacancy  in  the  office 
of  senior  Judge,  he  had  "  all  the  powers  and  privileges  "  by 
statute :  R.  S.  O.  ch.  50,  sec.  6.  He  had  the  right  to  reserve 
judgment  and  to  deliver  it  when  he  was  ready.  He  had 
full  power :  R.  S.  0.  ch.  46,  sec.  12.  Even  if  a  request 
from  the  senior  Judge  was  necessary,  it  must  be  assumed 
to  have  been  made.  I  refer  to  Regina  y.  Fee,  3  O.  R.  107 ; 
In  re  Leibes  v.  Ward,  45  U.  G.  R.  375  ;  Regina  v.  Rwnchy, 
18  O.  R.  478. 

Osier,  Q.C.,  in  reply. 

November  7th,  1896.     Boyd,  C.  :— 

The  English  cases  on  deputy  Judges  of  the  County 
Courts  do  not  help  in  this  appeal.  Because  those  Judges 
are  regarded  as  merely  the  appointees  of  the  actual  Judge, 
who  is  principal  quoad  his  deputy.  Hence  the  decision 
that  on  the  death  of  the  Judge,  the  authority  of  the 
deputy  ends :  Hoey  v.  McFarlane,  4  C.  B.  N.  S.  718,  and 
the  decision  that  if  the  Judge  returns  before  the  deputy 
has  disposed  of  a  case  he  has  heard,  the  deputy  cannot 
give  judgment,  though  his  conclusions  may  be  adopted  by 
the  Judge  so  as  to  become  the  judgment  of  the  Court : 
Rathbone  v.  Munn,  9  B.  &  S.  708.  To  remedy  the  result  of 
the  earlier  decisions,  was  passed  the  statute  19  &  20  Vict, 
ch.  108,  sec.  11  (Imp.),  by  which  the  appointment  of  a 
deputy  Judge  was  not  vacated  by  the  death  of  the  Judge ; 
he  might  go  on  to  act  as  Judge  till  a  successor  to  the 
Judge  should  be  appointed. 

In  our  judicial  system,  the  junior  Judge  is  a  Judge  with 
plenary  powers  subordinate  in  certain  respects  to  the 
directions  and  the  action  of  the  senior  county  Judge, 
but  otherwise  competent  to  act  as  the  Judge  in  all  cases, 
even  in  the  Surrogate  Court  when  requested  by  the  senior 
Judge  when  that  office  is  vacant.     That  appears  as  the 
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Judgment,  result  of  the  provision  in  the  Local  Courts  Act,  R.  S.  <X 
Boyd,  C.  ch.  46,  sec.  12,  which  is  rightly  recognized  by  Mr.  Howell 
in  his  work  on  probate  law,  as  applicable  to  the  Surrogate 
Court  as  one  of  the  local  courts,  i.e.y  one  of  the  courts 
of  the  county  (R.  S.  O.  ch.  50,  sec.  3).  That  clause  briefly 
gives  to  the  junior  Judge  all  the  statutory,  and  other 
powers  of  his  senior,  "  subject,  however,  to  the  general 
regulation  and  supervision  of  the  senior  Judge."  This  fits 
well  into  the  other  provisions  of  chapter  50  R.  S.  O.  sec.  G, 
by  which  the  senior.  Judge  is  made  ex  officio  the  Surrogate 
Judge,  but  with  power  to  the  junior  to  act  at  the  request 
of  the  senior,  or  when  that  office  is  vacant.  In  surrogate 
matters,  the  request  of  the  senior  is  needed  to  put  the 
junior  in  motion,  if  there  is  a  senior  Judge. 

In  this  case  the  office  of  senior  Judge  was  vacated  by 
the  death  of  Judge  Toms ;  thereupon  the  surrogate  work 
devolved  as  of  right  upon  the  junior  Judge,  Doyle,  who 
took  up  the  contested  matter  respecting  this  estate,  and 
heard  all  the  evidence  and  argument  thereon,  so  that  noth- 
ing remained  but  to  give  his  decision  at  the  time  when  the 
new  Judge,  Masson,  was  appointed  as  senior  Judge.  At  this 
point  Judge  Doyle  was  seized  of  the  matter,  and  it  was 
ripe  for  decision.  There  was  no  intervention  on  the  part 
of  the  new  Judge — indeed,  judicial  decorum  forbad  that 
— and  rather  it  is  to  be  taken  for  granted  that  the  Judge 
in  possession  of  the  case  was  requested  to  complete  his 
work — though  I  do  not  think  a  request  was  needed  to 
enable  him  to  "perform"  (that  is  to  fulfil)  the  judicial 
responsibility  undertaken  by  him  of  not  only  hearing  but 
also  determining  the  contest. 

In  brief,  Judge  Doyle  was,  in  my  opinion,  still  the  Sur- 
rogate Judge  pro  hoc,  and  no  intervention  on  the  part  of 
the  new  Judge  was  necessary  to  give  him  jurisdiction  to 
the  end. 

This  is  a  case  in  which  the  duties  of  Oyer  and  Terminer 
ought  not  to  be  divided.  It  is,  perhaps,  not  needful  that 
the  decision  should  be  placed  on  such  high  grounds ;  it 
would  be  enough  if  the  Judge  acting,  were  so  de  facto, 
even  if  not  de  jure,  Judge  of  the  Surrogate. 


Digiti 


zed  by  G00gk 


XXVIII.]  SPEERS  V.  SPEEKS.  191 

In  Knowles  v.  Luce,  Moore  109,  Manwood,  C.  B.,  intimates  Jndgm«nt. 
that  a  judicial  officer  continuing  to  exercise  an  office  after  Boyd,  C. 
his  time  has  expired,  was  a  good  officer  de  facto.  That  is 
to  be  read  as  limited  to  cases  where  he  had  no  good  reason 
to  believe  that  his  continuing  to  act  was  in  question,  and 
he  is  allowed  to  act  without  disturbance  by  the  rightful 
officer  :  The  King  v.  The  Corporation  of  Bedford  Level,  6 
East  356. 

Here  the  circumstances  amply  justify  the  action  of 
the  junior  Judge  as  being  of  a  de  facto  character,  to 
say  the  least,  and  if  so,  the  Court  will  not  investigate  as 
to  competency  in  the  case  of  de  facto  Judges. 

Thus  in  Milward  v.  Thatcher,  2  T.  R.  87,  Buller,  J.,  says : 
"  In  such  cases  the  question  whether  they  be  properly  Judges 
or  not,  can  never  be  determined ;  it  is  sufficient  if  they 
be  Judges  de  facto.  Suppose  a  person  were  even  crimi- 
nally convicted  in  a  court  of  record,  and  the  Recorder  of 
such  court  were  not  duly  elected,  the  conviction  would 
still  be  good  in  law,  he  being  the  Judge  de  facto" 

So  in  a  case  of  Carli  v.  Rhener,  27  fliin.  292  (decided  in 
1880),  it  was  held  that  a  person  claiming  and  having 
colour  of  title  to  a  judicial  office  by  election  or  appoint- 
ment, and  in  possession  thereof,  exercising  its  functions 
and  duties  is  the  officer  de  facto,  and  his  acts  as  to  the 
public  and  parties  interested  in  them  are  valid  and 
cannot  be  questioned,  notwithstanding  another  person  may 
be  the  Judge  de  jure.  See  also  The  Company  of  Proprie- 
tors of  the  Margate  Pier  v.  Hannan,  3  B.  &  Aid.  271. 

Upon  the  deftcto  doctrine  as  to  judges  and  judicial  offi- 
cers, I  would  further  note  these  cases,  Mclnstry  v.  Tanner, 
9  Johns.  N.  Y.  135;  McQraw  v.  Williams,  33  Grattan 
(Virginia),  510;  Woodside  v.  Wagg,  71  Me.  207;  and  an 
elaborate  judgment  by  Deady,  J.,  in  In  re  Ah  Lee,  6 
Sawyer  (U.  S.  C.  C.)  410. 

I  do  not  follow  the  matter  further,  as  I  am  satisfied  the 
preliminary  point  as  to  the  jurisdiction  being  open  to  ques- 
tion on  this  appeal,  fails.     This   clears  the  way  for  the 
argument  on  the  merits,  if  that  is  to  be  prosecuted. 
25 — VOL.  XXVIII.  O.K. 
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Judgment.        Since    writing    the  foregoing,  the  certificate  of  Judge 
Boyd,  C.     Masson  has  been  filed,  which  shews  a  request  to  the  junior 
Judge  to  prosecute  this  matter,  and  so  concludes  the  ques- 
tion of  jurisdiction. 

Robertson,  J. : — 
I  concur. 

Meredith,  J. : — 

The  surrogate  courts  have  been  for  many  years  courts 
of  record  of  this  Province,  having  very  considerable 
jurisdiction  and  powers,  and  have  been  presided  over  by 
one  Judge  respectively — the  Judge  of  the  County  Court 
of  the  same  county — whose  remuneration  has  been  paid  by 
way  of  fees  or  commutation  of  fees. 

There  has  been,  there  could  be,  under  the  enactments 
existing  for  many  years  past,  but  one  Judge  of  each  of 
these  courts,  though  all  the  powers  and  privileges  and 
duties  of  the  Judge  were  conferred  and  imposed  upon  the 
junior  or  acting  or  deputy  Judge  of  the  County  Court,  in 
case  of  the  illness  or  absence,  or  at  the  request  of  the 
Judge,  and  when  the  office  of  Judge  was  vacant :  see 
sections  3  and  6  of  "  The  Surrogate  Courts  Act/'  R.  S.  O. 
ch.  50. 

I  cannot  at  all  agree  in  the  contention  that  by  virtue  of 
"  The  Local  Courts'  Act,"  R.  S.  O.  ch.  46,  junior  Judges  of 
the  County  Courts  are  made,  or  given  the  power  and  autho- 
rity of,  Judges  of  the  Surrogate  Courts. 

The  Act  has  reference  to  courts  of  which  both  are 
Judges,  and  matters  done  by  virtue  of  judgeship  in 
the  County  Court.  The  words  of  section  12  are  "  exer- 
cisable by  the  senior  Judge  of  a  County  Court."  The 
Surrogate  Court  Judge's  "  power  and  authority,"  are  not 
exercised  by  him  as  a  Judge  of  the  County  Court ;  but  are 
exercised  by  him  under  the  Surrogate  Courts  Act,  as 
Judge  of  the  Surrogate   Court;   all  that  that   Act   did 
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was  to  make  a  statutory  appointment  of  the  person  who  Judgment, 
is  senior  County  Court  Judge  to  the  office  of  Surro-  Meredith*  J. 
gate  Court  Judge ;  there  is  no  other  connection  between 
the  two  distinct  judgeships  ;  and  the  Local  Courts  Act  does 
not  purport  to  confer  any  of  the  privileges  or  emoluments 
of  the  senior  Judge  upon  the  junior  Judge,  which  doubt- 
less it  would  if  it  had  been  intended  to  impose  the  duties 
of  the  Surrogate  Court  Judge  upon  him. 

To  give  effect  to  any  such  contention,  would  be  quite 
contrary  to  the  provisions  of  the  Surrogate  Courts  Act, 
which  Act  deals  expressly  and  clearly  with  the  subject ; 
and,  I  venture  to  say,  would  be  a  surprise  to  every  one, 
for  I  doubt  its  ever  having  been  seriously  suggested,  much 
less  acted  upon  in  any  of  the  many  Surrogate  Courts  of 
the  Province. 

It  would  be  strange  if  a  general  Act  passed  for  a  differ- 
ent purpose,  and  which  from  first  to  last  has  no  reference 
to  the  Surrogate  Court,  but  deals  with  Judges  of  the 
County  Courts,  senior,  junior,  and  deputy,  and  their 
powers  and  duties  only,  in  so  far  as  it  deals  with  judge- 
ships, should  override  the  provisions  contained  in  the 
same  statute  book  constituting  the  Surrogate  Court,  and 
making  express  and  plain  provision  as  to  the  office  of  its 
Judge,  and  the  exercise  and  enjoyment  of  his  powers 
and  privileges  and  the  performance  of  his  duties :  see 
the  oath  of  office  under  each  Act. 

We  are  not  to  create  a  needless  conflict  between  the  pro- 
visions of  the  two  Acts.  If  the  express  provisions  of  the 
Surrogate  Courts  Act  were  to  have  been  overridden,  we 
might  well  expect  the  making  of  necessary  amendments 
in  it. 

Nor  can  I  see  how  it  can  rightly  be  said  that  the  junior 
"Judge  was  de  facto,  if  not  dejure  Judge  of  the  Surrogate 
Court ;  for  the  moment  the  senior  Judge  was  appointed, 
he  became  and  was  de  facto  as  well  as  dejwre  the  Judge, 
and  the  one  office  being  thus  filled,  there  was  no  room  for 
another  de  facto  Judge.  He  could  not  then  have  the  repu- 
tation of  having  the  powers  of  a  Surrogate  Court  Judge  by 
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Judgment,  reason  of  a  vacancy  in  that  office.  The  case  might  be  very 
Meredith,  J,  different  if  there  were  but  one  person  acting  in  the  one 
office,  and  the  question  were  one  affecting  merely  the  regu- 
larity of  appointment  or  sufficiency  of  qualification. 

But  in  this  case  the  junior  Judge  had  admittedly  power 
to  try  the  case  when  the  evidence  was  taken  before  him* 
the  office  of  senior  Judge  of  the  County  Court  being  then 
vacant;  and  he  had  pow$r  when  he  gave  judgment,  for  he 
was  then  acting  at  the  request  of  the  Surrogate  Court 
Judge  who  had  meanwhile  been  appointed,  a  request 
comprising  that  which  he  did  in  this  case — complete  the 
cases  he  had  entered  upon. 

In  the  absence  of  authority  requiring  it,  I  am  quite  un- 
prepared to  give  effect  to  the  contention  that  the  junior 
Judge  could  not,  under  any  request,  give  judgment  in  the 
case  without  re-trying  it.  It  is  true  that  he  heard  the  evi- 
dence when  rightly  acting  under  certain  circumstances, 
and  that  he  gave  judgment  when  also  rightly  acting,  but 
under  different  circumstances  ;  but  that  fact  alone  ought 
not  to  form  an  absolute  barrier  between  the  hearing  and 
the  judgment,  destructive,  for  no  good  purpose  whatever, 
of  all  that  had  been  done,  and  necessitating  needless  ex- 
pense and  trouble. 

Upon  this  ground,  I  would  dismiss  the  appeal  in  this 
respect,  and  proceed  with  the  hearing  of  it  upon  the  merits, 
if  the  appellant  sees  fit  to  prosecute  it  further ;  if  not, 
the  appeal  should  be  dismissed  with  costs. 

1  have  dealt  with  the  case  as  if  the  peculiar  amendment 
of  section  6  of  the  Surrogate  Court  Act  by  section  6  of 
ch.  20,  59  Vict.  (0.),  had  no  effect  upon  the  question,  for 
whatever^its  effect  it  cannot  be  to  aid  the  appellant's  con- 
tention :  and  it  is  said  to  have  come  into  force  after  the 
appointment  of  the  new  senior  Judge  of  the  County  Court 

O.  A.  B. 
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TOWNSEND 
V. 

Toronto,  Hamilton  and  Buffalo  Railway  Company. 

Damages— Liquidated  or  Penalty— Equitable  Relief— Ontario  Judicature  ■ 

Act,  sec,  52,  sub-sec  &• 

Under  a  covenant  contained  in  a  lease  granting  a  right  of  way  over  cer- 
tain lands  to  a  railway  company  for  the  purpose  of  a  switch  to  a  gravel 
I)it,  the  lessees  on  default  in  removing  the  tracks  and  ties  from  the 
and  within  fifteen  days  from  the  termination  of  the  lease,  were  to  for- 
feit and  pay  to  the  lessor  $5  a  day  as  liquidated  damages  and  not  as  a 
penalty  for  each  day  after  the  said  time,  that  the  lands  and  premises 
should  remain  in  any  way  obstructed  : — 

Held,  that  such  damages  were  liquidated  : — 

Held%  however,  that  under  the  circumstances  set  out  in  the  judgment  this 
was  a  proper  case  in  which  to  grant  relief  under  sec.  52  of  sub-sec.  3  of 
the  Ontario  Judicature  Act,  1895,  by  awarding  actual  damages  estimated 
on  a  liberal  scale. 

This  was  an  action  tried  before  Meredith,  0.  J.,  with-  Statement, 
-out  a  jury,  at  St.  Catharines  on  the  19th  October,  1896. 

Rykert,  for  the  plaintiff. 
UArcy  Tate,  for  the  defendant. 

The  learned  Chief  Justice  reserved  his  decision,  and 
subsequently  delivered  the  following  judgment : 

December  22nd,  1896.    Meredith,  C.J. : — 

The  plaintiff  who  is  the  owner  of  part  of  lot  number  6 
in  the  8th  concession  of  the  township  of  Pelham,  by  inden- 
ture, dated  the  16th  October,  1895,  leased  to  the  defen- 
dants a  right  of  way  two  rods  in  width  across  his  land, 
described  as  the  line  for  the  gravel-pit  switch,  as  the  same- 
was  then  laid  out  and  surveyed  across  the  lot,  from  the 
date  of  the  lease  until  the  15th  March  following.  The 
rent  was  $300  for  the  term,  and  included  "  all  damages  to 
crops,  fruit  and  vines  thereon." 

The  lease  contains  among  other  covenants  on  the  part 
of  the  defendants  a  covenant  to  put  in  a  proper  crossing 
for  teams  and  vehicles  over  the  switch  at  such  place  as  the 
plaintiff  should  designate ;  and  a  covenant  in  these  words : 
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Judgment.  "The  said  lessee  further  covenants  that  it  will  within  fifteen 
Meredith,  days  after  the  termination  of  this  lease,  or  so  soon  there- 
C,J-  after  as  the  state  of  the  ground  will  permit,  (and  for  this- 
purpose  the  said  lessee  is  entitled  to  ingress  and  egress  to 
and  upon  said  lands),  remove  from  the  said  premises  hereby 
leased  its  track  and  ties  ;  and,  in  default  of  the  said  lessee 
fulfilling  this  covenant  fully  and  completely  and  in  all 
respects,  the  said  lessee  shall  forfeit  and  pay  to  the 
lessor  the  sum  of  five  dollars  as  liquidated  damages,  and 
not  as  a  penalty  for  each  day  after  the  time  aforesaid  that 
the  said  lands  and  premises  shall  remain  in  any  way 
obstructed." 

The  defendants  did  not  remove  their  track  and  ties  as 
they  covenanted  to  do,  and  they  still  remain  on  the  plain- 
tiff's land.  The  defendants  intend  building  a  branch  of  their 
railway  on  the  land  demised,  and  have  since  this  action 
was  begun  obtained  statutory  authority  to  do  so,  and  have 
given  to  the  plaintiff  notice  that  they  intend  to  take  his 
land  for  the  purpose  of  a  branch  railway. 

By  the  lease  the  plaintiff  agreed  that  it  might  on  its 
termination  be  renewed  for  such  further  term,  and  for  such 
further  consideration,  as  the  parties  to  it  should  then 
agree  on. 

The  defendants'  agent  after  the  expiration  of  the  lease 
saw  the  plaintiff  once  or  twice  with  reference  to  a  renewal 
of  it,  but  no  agreement  for  a  renewal  was  come  to. 

The  plaintiff's  farm  consists  of  about  thirty  acres,  and 
it  was  crossed  diagonally  by  the  defendants'  track  so  as  to 
leave  a  triangular  part  of  the  farm  containing  nearly  seven 
acres  to  the  north  of  the  track  :  and  there  is  no  doubt  that 
very  serious  inconvenience  was  occasioned  to  the  plaintiff 
by  the  neglect  of  the  defendants  to  remove  their  track 
and  ties,  and  to  conform  to  the  covenants  on  their  part 
contained  in  the  lease;  and  upon  the  evidence  I  think 
that  his  damages  may  be  fairly  assessed  at  $100.00 ;  but 
the  plaintiff  contends  that  the  damages  to  which  he  is 
entitled  are  liquidated,  and  that  he  ought  to  be  awarded 
the  $5  per  day  mentioned  in  the  lease  for  each  day  which 
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has  elapsed  since  the  end  of  March  up  to  the  time  when  Judgment, 
the  defendants  served  notice  of  their  intention  to  expro-  Meredith, 
priate  the  land.  C-J- 

The  authorities,  I  think,  require  me  to  hold  that  the 
damages  stipulated  for  in  this  case  are  liquidated. 

In  Law  v.  Local  Board  of  Redditch,  [1892]  1  Q.  B.  127,  at 
p.  130,  the  Court  treated  as  a  recognized  canon  of  construc- 
tion "  that  where  the  parties  to  a  contract  have  agreed  that 
in  case  of  one  of  the  parties  doing  or  omitting  to  do  some 
one  thing,  he  shall  pay  a  sum  to  the  other  as  damages,  as 
a  general  rule  such  sum  is  to  be  regarded  by  the  Court  as 
liquidated  damages,  and  not  a  penalty  ; "  but  that  as  a 
general  rule  at  any  rate,  "  where  the  parties  to  a  contract 
have  agreed  that  the  one  is  to  pay  and  the  other  to  be 
paid  a  sum  of  money  in  respect  of  the  doing  or  failure  to 
do  any  of  a  number  of  different  things  of  very  different 
degrees  of  importance,  *  *  such  sum  of  money  is  to  be 
treated  as  a  penalty  not  as  liquidated  damages." 

The  latter  of  these  two  rules  was,  notwithstanding  the 
adverse  criticism  of  it  by  Sir  George  Jes.sel  in  Wallis  v. 
Smith,  21  Ch.  D.  243,  affirmed  and  applied  by  the  Court 
of  Appeal  in  WilUon  v.  Love,  [1896]  1  Q.  B.  626,  and  is 
supported  by  the  opinions  of  Lord  Herschell  and  Lord 
Watson  in  Lord  Elphinstone  v.  Monklund  Iron  and  Coal 
Co.,  11  App.  Cas.  332. 

In  Willson  v.  Love,  Lord  Esher  restated  the  rule  in  these 
terms,  at  p,  130 :  "  When  a  single  lump  sum  is  made  payable 
by  way  of  compensation  on  the  occurrence  of  one  or  more 
or  all  of  several  events,  some  of  which  may  occasion  seri- 
ous and  others  but  trifling  damage,  the  presumption  is  that 
the  parties  intended  the  sum  to  be  penal,  and  subject  to 
modification." 

Lord  Justice  Rigby,  it  is  true,  doubted  the  correctness 
of  the  rule,  but  did  not  dissent  from  the  conclusion  arrived 
at  by  the  majority  of  the  Court. 

The  question  in  this  case  then  is,  is  the  sum  stipulated 
for,  to  be  paid  on  the  omission  of  the  defendants  to  do 
some  one  thing  within  the  meaning  of  the  first  of  these 
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Judgment,  two  rules  ?  In  my  opinion  it  is.  By  the  contract  in  ques- 
Meredith,  tion,  in  the  case  of  Law  v.  Local  Board  of  Redditch,  which 
C-J-  was  for  the  construction  of  sewerage  works,  it  was  provi- 
ded that  the  works  should  be  completed  in  all  respects  and 
cleared  of  all  implements,  tackle,  impediments  and  rubbish 
by  a  specified  date,  and  in  default  of  such  completion  the 
contractor  was  to  pay  £100  and  £5  for  every  seven  days 
during  which  the  works  should  be  incomplete  after  that 
date  as  and  for  liquidated  damages :  and  the  Court  of 
Appeal  decided  that  the  non-completion  of  the  works, 
whether  the  completion  of  them  within  the  meaning  of 
the  contract  did  or  did  not  include  the  removal  of  the 
implements,  etc.,  was  a  single  event,  and  that  the  sums 
agreed  to  be  paid  were  to  be  regarded  as  liquidated,  and 
not  as  penalties. 

The  default  of  the  defendants  in  this  case  in  removing 
their  works  from  the  plaintiffs  lands,  or  their  non-removal 
of  them,  was,  in  my  opinion,  just  as  much  a  single  event 
only,  as  the  default  of  the  contractor  in  the  case  referred 
to  in  the  completion  of  the  works,  or  his  non-completion 
of  them ;  and  as  Lord  Justice  Kay  pointed  out,  though 
non-completion  may  involve  many  matters,  some  very 
small,  or,  as  he  put  it,  there  might  be  different  causes  Of  non- 
completion,  still  non-completion  was  only  a  single  event. 

I  refer  also  to  the  case  of  Craig  v.  Dillon,  6  A.  R.  116, 
which  supports  the  view  I  take. 

Counsel  for  the  defendants  contended  that  a  third  rule 
was  established  by  the  cases — that  spoken  of  by  Lord 
Esher  in  Law  v.  Local  Board  of  Redditch,  at  p.  130,  in 
the  following  tenps  (referring  to  the  exceptions  to  the 
rule,  that  specific  sums  agreed  to  be  paid,  are  to  be  treated 
as  liquidated  when  they  are  to  be  paid,  in  the  event  of  the 
doing,  or  omitting  to  do,  some  one  thing) ;  "  and  I  should 
think  that  another  exception  would  be  where  the  sum 
agreed  to  be  paid  is,  with  regard  to  the  matter  in  respect 
of  which  it  is  agreed  to  be  paid,  so  large  as  to  make  the 
damages  so  absurd  that  the  Court  would  be  compelled  to 
arrive  at  the  conclusion  that  it  was  to  be  paid,  not  as 
liquidated  damages,  but  as  a  penalty." 
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Assuming  the  rule,  as  stated  to  exist,  and  as  to  that,  there  Judgment* 
may  be  some  doubt,  I  do  not  thiijk  that  the  sum  agreed  to  Meredith, 
be  paid  in  this  case,  comes  within  it  Had  the  default  of  C,J* 
the  defendants  continued  for  but  a  short  time,  the  sum 
stipulated  for  would  not  have  been  excessive,  viewed  as 
compensation  to  the  plaintiff  for  the  loss  and  inconven- 
ience to  which  he  was  subjected  by  the  default  of  the 
defendants ;  and  it  was  moreover  in  the  power  of  the  de- 
fendants at  any  time  to  put  a  stop  to  the  payments  by 
removing  their  track  and  ties  as  they  had.  agreed  to  do ; 
and  having  regard  to  these  considerations,  in  arriving  at 
what  was  the  intention  of  the  parties — for  that  is  the  nature 
of  the  inquiry  in  every  case — how  can  I  say  that  the 
parties  did  not  mean  exactly  what  they  have  said ;  and 
that  if  the  defendants  wrongfully  and  obstinately  left 
their  track  and  ties  upon  the  lands  of  the  plaintiff,  they 
should  pay  the  sum  per  day,  which  they  have  agreed  to 
pay. 

I  think,  however,  that  the  provisions  of  sub-section  3 
of  section  52  of  the  Judicature  Act  of  1895,  justify  me 
in  relieving  on  equitable  terms  the  defendants  from  the 
payment  of  the  agreed  sum,  even  if  it  i9  to  be  treated  as 
liquidated  damages. 

By  that  sub-section,  it  is  provided  that  "  3  (subject  to 
appeal  as  in  other  cases),  the  High  Court  shall  have  power 
to  relieve  against  all  penalties,  forfeitures,  and  agreements 
for  liquidated  damages,  and  in  granting  such  relief,  to 
impose  such  terms  as  to  costs,  expenses,  damages,  compen- 
sation, and  all  other  matters  as  the  Court  shall  think  fit." 

As  far  as  I  am  able  to  discover,  this  provision  was  first 
introduced  by  49  Vict.  ch.  16, 3ec.  38  (O.),  and  it  has  no  place 
in  the  English  Judicature  Act. 

.  It  is  unnecessary  to  consider  what,  if  any,  limit  is  to  be 
placed  upon  the  wide  general  language  of  this  provision,  or 
whether  the  effect  of  it  is  to  place  liquidated  damages  on  the 
same  footing  as  penalties,  as  far  as  the  jurisdiction  to  relieve 
from  the  payment  of  them  is  concerned — and  to  apply  to 
liquidated  damages  the  old  rule  of  equity,  that  "  where  a 
26— VOL.  XXVIII.  O.K. 
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judgment,  penalty  is  inserted  merely  to  secure  the  enjoyment  of  a 
Meredith,  collateral  object,  the  enjoyment  of  the  object  is  considered 
C-J*  as  the  principal  intent  of  the  deed,  and  the  penalty  only 
as  accessional,  and  therefore  only  to  secure  the  damage 
really  incurred," — the  existence  of  which  rule,  as  Lord 
Justice  Kay  pointed  out  in  Law  v.  Local  Board  of  Bed- 
ditch,  at  p.  134,  led  to  the  insertion  in  contracts,  of  the 
words  "  as  and  for  liquidated  damages." 

However  that  may  be,  this  case  is  one  in  my  opinion  in 
which  the  Court  has  under  the  statute  the  power  to  relieve. 
The  fact  that  the  $5  per  day  are  not  to  be  paid  as  rent  for 
the  period  after  the  expiration  of  the  lease  for  which  the 
defendants  should  hold  over,  but  as  compensation  for  the 
loss  which  the  plaintiff  would  incur  by  their  holding  over, 
the  sum  is  to  be  "  forfeited  and  paid,"  and  it  is  to  be  paid 
''  as  liquidated  damages,  and  nob  as  a  penalty ;  "  language 
pointing,  I  think,  to  its  being  used  as  a  measure  of  the 
damages  which  the  plaintiff  might  suffer  by  the  defen- 
dants' breach  of  their  agreement :  the  fact  of  the  negotia- 
tions for  the  renewal  of  the  lease  which  probably  necessarily 
delayed  the  removal  of  the  defendants'  track  and  ties ;  the 
fact  that  the  defendants  did  not  arbitrarily  retain  posses- 
sion, but  did  so  in  view  of  their  contemplated  expropriation 
of  the  plaintiff's  land  which  they  were  putting  themselves 
in  a  position  lawfully  to  effect,  and  lastly,  the  fact  that 
compensation  on  the  basis  of  an  allowance  of  $5  per  day 
would  be  several  times  more  than  the  actual  loss  of  the 
plaintiff,  estimating  it,  as  I  have  done,  in  fixing  the  dama- 
ges at  $100,  very  liberally,  make  together,  in  my  opinion, 
a  strong  case  for  relieving  the  defendants,  and  I  cannot 
conceive  what  cases  are  to  be  within  the  Act  if  this  be 
not. 

It  appears  to  me,  therefore,  that  the  defendants  should 
be  relieved  from  the  payment  of  the  stipulated  damages 
on  the  terms  of  their  paying  the  $100  damages  awarded 
and  the  costs  of  the  action  on  the  High  Court  Scale ;  and 
there  will,  therefore,  be  judgment  for  the  plaintiff  for  that 
sum  with  costs  on  the  High  Court  Scale. 

G.  F.  H. 
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Patching  v.  Smith. 

Landlord  and  Tenant — Rent  Payable  in  Advance — Breach  of  Covenant 
not  to  Assign  without  Leave — Damages. 

Where,  a  few  days  prior  to  the  accruing  due  of  a  quarter's  rent  payable  in 
advance,  the  lessee  assigned  without  the  lessor's  leave,  in  breach  of  a 
covenant  contained  in  the  lease,  the  lessor  was  held  entitled  to  recover, 
as  damages  for  such  breach,  the  rent  so  payable  in  advance  without 
any  deduction  for  rents  realized  during  the  said  quarter  under  new 
leases  created  by  the  lessor,  who,  finding  the  property  vacant,  had 
taken  possession. 

This  was  an  appeal  from  a  report  of  a  referee  to  whom  Statement, 
had  been  referred  the  amount  of  damages  recoverable  upon 
the  breach  of  certain  covenants  in  a  lease. 

The  only  question  reserved  on  the  argument  of  the 
appeal  besides  that  of  the  costs  of  the  appeal,  was  the 
amount  of  damages  which  should  be  assessed  for  breach  of 
a  covenant  not  to  assign  without  leave  under  the  follow- 
ing circumstances. 

The  defendant  had  become  the  assignee  with  the  con- 
sent of  the  plaintiff,  the  lessor,  of  the  lease  in  question. 
On  16th  April,  1895,  an  instalment  of  rent  amounting 
to  $450,  being  for  three  months  in  advance,  became  due. 
Three  days  before  it  became  due,  the  defendant  made  an 
assignment  of  the  lease  to  one  Martin,  who  was  possessed 
of  no  means  of  payment.  On  22nd  April,  1895,  the  plain- 
tiff brought  the  present  action,  claiming  possession  of  the 
property  and  damages.  The  claim  for  possession  was 
afterwards  struck  out,  and  the  action  proceeded  as  one 
for  damages  only.  On  6th  May,  1895,  the  possession 
being  vacant,  the  plaintiff  took  possession  of  the  main 
property,  and  after  making  certain  repairs,  put  in  a  new 
tenant  at  a  reduced  rent,  which  began  on  1st  June,  1895. 
The  plaintiff  has  also  received  rent  from  a  tenant  of  an- 
other part  of  the  property,  who  was  in  possession  as 
tenant  to  the  defendant.  The  referee  allowed  the  plain- 
tiff, as  damages,  for  breach  of  the  covenant,  not  to 
assign  without  leave,  the  $450,  due  15th  April,  without 
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Statement,  making  any  reduction  in  respect  of  the  moneys  realized 
by  the  plaintiff,  from  the  new  tenancies  created  by  her, 
during  the  quarter  for  which  the  $450  due  15th  April,  was 
payable. 

From  this  decision,  the  defendant  appealed,  and   the 
appeal  was  argued  in  Court  on  11th  November,  1896. 
Talbot  Macbeth,  for  the  appeal. 
W.  M.  Douglas,  for  the  respondent. 

November  13th,  1896.    Street,  J. 

The  question  to  be  determined  in  this  case  is,  "  What 
sum  of  money  will  put  the  plaintiff  in  the  same  position 
as  he  would  have  been  in  if  the  covenant  not  to  assign 
the  lease  had  not  been  broken,  and  the  plaintiff  had 
retained  the  liability  of  the  defendant  instead  of  an  infer- 
ior liability  "  :  Williams  v.  Earle,  L.  R.  3  Q.  B.  739,  at 
751. 

If  the  defendant  had  not  assigned  the  lease,  the  plaintiff 
would,  on  15th  April,  1895,  have  been  entitled  to  recover 
absolutely  from  the  defendant  $450,  being  the  quarter's 
rent  due  on  that  day,  and  the  defendant  would  not  have 
been  entitled  to  recover  any  of  it  back,  even  though  the 
plaintiff  should  have  evicted  him  the  day  after  it  was  paid 
for  breach  of  any  of  his  covenants  ;  nor  would  such  evic- 
tion have  been  any  defence  to  an  action  for  such  rent : 
Ryerse  v.  Lyons,  22  U.  O.  R.  12. 

By  the  defendant's  wrongful  act  in  assigning  without 
leave  to  a  man  of  straw,  the  plaintiff  has  been  prevented 
from  recovering  from  the  defendant  upon  the  covenant  to 
pay  rent ;  but  she  has  in  place  of  that,  a  right  to  recover 
from  him  such  damages  as  will  place  her  in  the  same  posi- 
tion ;  and  I  think  it  plain  that  the  substituted  right  must 
be  to  recover  as  damages  the  $450,  which  she  would  have 
been  entitled  to  as  rent. 

I  am  unable  to  see  how  this  right  can  be  affected  by  the 
fact  that  the  plaintiff  has  taken   possession   during  the 
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quarter,  in  respect  of  which   the  rent  was  payable.     The   Judgment, 
lease  is  in  the  statutory  form,  and  gives  the  lessee  a  right    street,  J. 
to  enter  at  once  for  breach  of  the  covenant  in  question. 
It  seems  to  me  immaterial  that  she  re-entered  peaceably 
without  a  judgment,  instead  of  proceeding  to  judgment  for 
possession. 

The  defendant  has  partially  succeeded  upon  one  of  his 
grounds  of  appeal,  and  has  failed  as  to  the  rest.  The 
plaintiff  should  have  three-quarters  of  the  costs  of  the 
appeal  against  the  defendant.  The  damages  for  non- 
repair were  reduced  at  the  argument  to  $427.45,  and  the 
appeal  is  dismissed  as  to  the  other  matters. 

G.  F.  H. 


Johnson  et  al.  v.  The  Dominion  Express  Company. 

Carrier s— Express  Company — Profession  of-  Carrying — Discrimination  in 
Customers — Charges. 

An  express  company  is  not  bound  to  carry  except  according  to  its  profes- 
sion, and  is  entitled  to  discriminate  as  to  its  customers,  and  is  not 
confined  by  any  rule  or  regulation  as  to  the  charges  it  may  make,  pro- 
Tiding  they  are  reasonable. 

An  action  by  a  rival  company  which  collected  together  small  parcels  for 
the  carriage  of  which  it  charged  a  rate  much  smaller  than  the  defen- 
dant, an  express  company,  did  for  similar  parcels,  packed  them  together 
in  one  large  parcel,  and  sought  to  compel  the  defendant,  at  great  loss, 
to  carry  such  parcel  by  size  and  weight  rate,  was  dismissed. 

This   was  an  action  brought  by  William  Johnson  and  statement, 
others  trading  under  the  name  of  the  National  Package 
Dispatch   Company,  to  compel  the   defendants   to  carry 
goods  tendered  to  them  for  transportation,  under  the  circum- 
stances set  out  in  the  judgment. 

The  action  was  tried  at  Toronto,  on  October  29th,  1896, 
before  Rose,  J.,  without  a  jury. 

U  Alton  McCarthy,  Q.  C,  and  Leighton  McCarthy,  for 
the  plaintiff's.    The  defendants  are  common  carriers.  They 
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Argument.  have  not  been  asked  to  carry  anything  unreasonable,  and 
their  tariff  is  reasonable.  They  do  not  refuse  to  cany  for 
the  plaintiffs  because  the  burden  is  greater,  but  because 
they  are  rival  carriers. 

They  referred  to  the  following  authorities  :  MacNaraara's 
Law  of  Carriers,  pp.  11, 17;  Story  on  Bailments,  9th  ed.,  sec 
508  &  note;  The  Directors,  etc.,  of  the  Great  Western  R.  W.  Co. 
v.  Sutton,  L.  R.  4  H.  L.  226,  at  p.  242  ;  Crouch  v.  The  Great 
Northern  R.  W.  Co.,  11  Ex.  742 ;  Crouch  v.  The  London  and 
North-Western  R.  W.  Co.,  14  C.  B.  255,  at  pp.  291,  295  ; 
Johnston  v.  The  Midland  R.  W.  Co.,  4  Ex.,  at  p.  372  ;  Riley 
v.  Home,  5  Bing.  217  ;  The  Nitro- Glycerine  Case,  15  Wal- 
lace 524  at  p.  535 ;  Pickford  v.  The  Grand  Junction  R.  W. 
Co.,  10  M.  &  W.  399  ;  Piddington  v.  The  South-Eastern 
R.  W.  Co.,  5  C.  B.  N.  S.  Ill ;  Baxendale  v.  The  Eastern 
Counties  R.  W.  Co.,  27  L.  J.  C.  P.  137. 

Robinson,  Q.C.,  and&  //.  Blake,  Q.C.,for  the  defendants. 
The  English  cases  are  decided  on  the  equality  clause  of  their 
railway  statutes.  There  are  no  express  companies  in  Eng- 
land, and  carriage  of  goods  is  paid  for  there  as  freight  on 
railways.  Express  companies  in  Canada,  are  not  common 
carriers  in  the  ordinary  sense.  The  obligation  of  a  common 
carrier  at  common  law  is  to  be  reasonable.  They  are  not 
bound  to  do  business  unless  they  publicly  profess  to  do  it. 

They  referred  to  the  following  authorities:  Victor's  Ex- 
press Co.  v.  Canadian  Pacific  R.  W.  Co.,  13  A.  R.  210 ; 
Johnson  v.  The  Midland  R.  W.  Co.,  4  Ex.  367  ;  Barker  v. 
The  Midland  R.  W.  Co.,  18  C.  B.  46 ;  Express  Cases,  117 
U.  S.  R.  p.  1,  at  p.  20 ;  The  Atlantic  Express  Co.  v.  The  Wil- 
mington R.  W.  Co.,  Ill  N.  Car.  (Davidson)  469  ;  Common- 
wealth v.  Power,  7  Met  (Mass.)  596  ;  Jencks  v.  Coleman,  2 
Sumner  (Circuit  Court)  220  at  p.  226  ;  Barney  v.  The  Oyster 
Bay,  etc.,  Co.,  67  N.  Y.  R.  301  ;  Hutchinson  on  Carriers,  2nd 
ed.,sec.  546  ;  The  D.  R.  Martin,  11  Blachford  233  (Circuit 
Court) ;  Maginn  v.  Dinsmore,  62  N.  Y.  R.  35 ;  AngelPs  Law 
of  Carriers,  4th  ed.,  par.  125  ;  Pickering-Phipps  v.  London 
and  North-  Western  R.  W.Co.,  [1892]  2  Q.B.  229,at pp. 246-9. 

McCarthy,  Q.C.,  in  reply,  referred  to  MacNamara's  Law 
of  Carriers,  Art.  275,  and  note  pp.  355,  356. 
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November  1 3, 1 896.    Rose,  J.  :— 

The  plaintiffs  are  not  an  incorporated  company.  The 
defendant  company  is  a  common  carrier.  This  action  is 
brought  to  compel  the  company  to  carry  the  goods  ten- 
dered to  it  by  the  plaintiffs  to  be  carried,  and  for  damages 
for  refusing  to  carry  them. 

It  appears  that  the  defendant  company  has  obtained 
facilities  from  the  Canadian  Pacific  Railway  Company  by 
means  of  a  contract  under  which  the  defendant  is  bound 
to  maintain  an  express  service  over  the  whole  line  of  the 
railway  company,  guaranteeing  the  railway  company  about 
$300,000  a  year,  and  actually  paying  them  in  one  year 
about  $400,000.  Under  this  contract,  and  generally  for 
the  purpose  of  carrying  on  the  business,  the  defendant  com- 
pany has  in  its  employ  over  700  agents.  It  has  established 
a  rate  of  charges  or  tariff,  varying  the  charges  according 
to  the  weight  of  the  parcels.  Its  most  profitable  business 
is  the  carrying  of  small  parcels  short  distances.  Its  most 
onerous  and  least  profitable  business  is  the  maintaining  of 
agencies  at  distant  points,  to  which  very  few  parcels  are 
sent,  this  part  of  the  business  being  carried  on  often  at  a 
loss.  The  carrying  of  small  parcels  under  30  pounds  in 
weight,  constitutes,  if  I  remember  correctly,  about  40  per 
cent,  of  the  whole  business. 

The  plaintiffs  have  established  agencies  in  Toronto  and 
elsewhere  at  convenient  points  not  far  from  Toronto,  where 
the  largest  amount  of  business  will  ordinarily  be  done,  and 
practically  confine  themselves  to  carrying  parcels  under  30 
pounds  in  weight,  preferring  parcels  weighing  under  10 
pounds.  They  charge  for  carrying  these  parcels  much  less 
than  the  ordinary  and  regular  charges  by  the  defendant 
company,  charging  for  some  parcels,  say  ten  cents,  for 
others,  fifteen  cents,  and  for  others,  twenty  cents,  where 
the  defendant  company  would  charge  at  least  twenty-five 
cents  a  parcel. 

The  plaintiffs'  custom  is  to  gather  together  a  number  of 
these  smaller  parcels,  put  them  in  hampers  or  packed  par- 
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Judgment    eels  and  tender  them  to  the  defendant  company  to  be  car- 

$oee,  J.     ried  on  the  tariff  charged  for  parcels  under  100  pounds  in 

weight,  paying  for  such  packed  parcels  very  much  less  than 

would  be  charged  for  the  several  parcels  if  sent  separately. 

The  plaintiffs'  counsel  stated  that  the  intention  of  the 
plaintiffs  was,  if  possible,  to  solicit  and  obtain  all  the  busi- 
ness that  was  to  be  done  in  the  carrying  of  parcels  under 
30  pounds  in  weight,  and  to  take  such  business  away  from 
the  defendant  company. 

The  defendant  company  asserts  the  right  to  decline  to 
carry  packed  parcels  for  the  plaintiffs.  Secondly,  it  asserts 
the  right  to  charge  for  each  parcel  according  to  the  ordinary 
rates,  and  to  require  from  the  plaintiffs  a  statement  of  the 
number  of  parcels  placed  in  the  packed  parcels. 

It  is  admitted  that  if  the  defendant  company  has  the 
right  to  charge  for  each  parcel  in  the  packed  parcel,  it 
may  require  from  the  plaintiffs  a  statement  of  what  the 
packed  parcels  contain. 

The  plaintiffs  assert  the  right  to  demand  of  the  defen- 
dant company  the  carriage  of  the  packed  parcels  at  the 
same  rates  as  any  other  parcel  similar  in  size  and  weight 
would  be  carried  under  the  defendant's  tariff,  without 
reference  to  the  fact  that  such  packed  parcels  contain  sev- 
eral parcels  addressed  to  different  persons  to  be  delivered 
by  the  agents  of  the  plaintiffs  for  reward  in  that  behalf. 

It  is  manifest  that  if  the  plaintiffs  succeed  in  business, 
they  will  deprive  the  defendant  company  of  the  most 
lucrative  part  of  its  business,  and  will  compel  it  to  carry 
parcels  at  a  loss,  so  that  the  plaintiffs  may  make  a  profit ; 
and  Mr.  McCarthy,  for  the  plaintiffs,  admitted  that  the 
result  of  the  plaintiffs'  claim,  if  tenable,  would  be  that  the 
company  might  be  compelled  at  the  instance  of  the  Amer- 
ican Express  Company,  a  rival  corporation,  to  carry  all  the 
light  and  profitable  business  of  such  American  Express 
Company,  making  use  of  the  facilities  which  it,  the  defen- 
dant company,  has  obtained  from  the  Canadian  Pacific 
Railway  Company  to  its  own  detriment,  if  not  destruc- 
tion, and  to  the  profit  of  its  rival. 
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The  plaintiffs  rely  on  decisions  in  England  as  to  packed  Judgment, 
parcels.  It  is  to  be  noted  that  nearly  all  the  cases  cited,  Robo,  J. 
depend  on  what  is  called  the  equality  clause  of  the  Rail- 
way Acts,  and  upon  the  principle  c<  that  where  a  railway 
company  carries  on  some  other  business,  it  must,  in  respect 
of  such  business,  be  taken  to  be,  quoad  the  railway,  in  the 
position  of  third  parties  "  :  see  note  to  Article  275,  Mac- 
Namara's  Law  of  Carriers,  p.  355.  The  note  further 
states :  "  Many  of  the  cases  decided  by  the  Court  of 
Common  Pleas  under  sec.  2  of  the  Railway  and  Canal 
Traffic  Act,  1854,  were  applications  for  an  injunction  by 
carriers  competing  with  railway  companies,  and  complain- 
ing that  in  sending  goods  by  railway,  and  in  carting  them 
to  and  from  •  railway  stations,  the  companies  subjected 
them  to  disadvantages,  and  gave  themselves  and  their 
agents  preferences  which  were  undue.  The  same  ground 
of  decision  as  stated  in  this  Article,  will  be  found  in  all 
the  carriers'  cases." 

The  general  principles  of  law  governing  common  car- 
riers may  be  found  stated  by  Mr.  Justice  Blackburn  in 
The  Directors,  etc.,  of  the  Great  Western  JR.  W.  Co.  v. 
Sutton,  L.  R.  4  H.  L.,  at  p.  237.  The  learned  Judge 
said :  "  At  common  law  a  person  holding  himself  out  as  a 
common  carrier  of  goods,  was  not  under  any  obligation 
to  treat  all  customers  equally.  The  obligation  which  the 
common  law  imposed  upon  him,  was  to  accept  and  carry 
all  goods  delivered  to  him  for  carriage,  according  to  his 
profession  (unless  he  had  some  reasonable  excuse  for  not 
doing  so),  on  being  paid  a  reasonable  compensation  for  so 
doing." 

To  create  a  liability  on  the  part  of  a  common  carrier  to 
carry  goods  tendered  to  him  for  carriage,  it  must  appear 
that  he  has  professed  to  carry  such  goods,  for  "  a  person 
may  be  a  common  carrier  of  one  thing,  while  he  is  not  a 
common  carrier  of  another." — MacNamara,  Article  19,  p. 
12 ;  and,  secondly,  the  compensation  tendered  must  be 
reasonable. 

Mr.  Justice  Blackburn  in  the  Sutton  Case,  at  pp.  239-240, 
27 — VOL.  XXVIII.  O.R.  * 
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Jndgment.  said :  «  Xhe  consignor  in  the  present  case,  was  what  has 
Row,  J.  been  called  an  '  intercepting  carrier/  competing  with  the 
defendants  in  one  of  the  most  lucrative  branches  of  their 
traffic.  They  would  have  an  intelligible  motive  for  wish- 
ing to  clog  his  trade,  and  I  do  not  see  that  there  would  be 
anything  immoral  or  improper  in  their  doing  so  by  any 
legal  means."  The  decision  in  that  case,  turned  upon  the 
clauses  of  the  Railway  Act,  and  it  does  not  assist  to  ana- 
lyze or  discuss  the  judgments  apart  from  such  clauses. 

But  I  find  language  in  the  judgment  of  Mr.  Baron  Bram- 
well,  the  dissenting  Judge,  which  I  think  may  be  used  as 
pertinent  to  the  enquiry,  whether  in  this  case  it  was  reason- 
able for  the  plaintiffs  to  demand  of  the  defendant  com- 
pany the  carriage  of  packed  parcels  for  the  purpose  of 
their  business,  at  the  same  rates  as  other  parcels  of  like 
size  and  weight  would  be  carried  for  under  the  tariff  of 
the  company?  At  page  253,  that  learned  Judge  said: 
"  The  plaintiff  is  a  carrier,  and  forwards  the  property  of 
others,  never  his  own.  The  wholesale  houses  are  not  car- 
riers, and  principally  forward  their  own  goods.  The  plain- 
tiff forwards  all  sorts  of  goods,  no  doubt  principally  dra- 
pery, but  still  he  does  forward  all  sorts.  The  wholesale 
houses  do  not.  All  the  plaintiff's  packages  are  packed. 
All  those  of  the  wholesale  houses  are  not.  According  to 
the  evidence  of  Hill,  only  50  to  100  out  of  700  to  1,000. 
The  plaintiff  is  paid  for  what  he  forwards  ;  the  wholesale 
houses  are  not.  What  they  do,  they  do  for  their  mutual 
accommodation  and  that  of  their  friends  and  customers. 
What  the  plaintiff  does  is  for  profit."  The  pertinency  of 
such  language  to  the  enquiry  whether  or  not  the  demand 
.  of  the  plaintiffs  is  a  reasonable  one  in  this  case,  is  appar- 
ent when  one  considers  the  evidence  tendered  on  behalf  of 
the  plaintiffs  that  the  company  carried  similar  packed 
parcels  for  wholesale  houses  and  other  customers,  at  the 
rates  which  the  plaintiffs  are  willing  to  pay,  and  which 
they  contend  were  reasonable.  1  am  not  convinced  that 
the  defendant  company  knew  that  any  wholesale  house 
was  making  a  business  of  sending  packed   parcels ;  and 
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certainly  if  they  did  send  packed  parcels,  the  language  of  Judgment. 
Mr.  Baron  Bramwell  points  out  the  difference  between  the     Rosa,  J. 
carriage  of  goods  for  such  houses,  and   the  carriage  of 
goods  for  the  plaintiffs. 

The  case  of  Crouch  v.  The  Cheat  Northern  R  W.  Co.,  11 
Ex.  742,  was  pressed  upon  me  as  a  decision  upon  the  ques- 
tion of  the  common  law  liability  to  carry  packed  parcels 
at  a  reasonable  rate,  and  as  a  decision  not  depending  upon 
the  equality  clauses.  Pollock,  C.  B.,  in  that  case,  said  at 
p.  750 :  "  Whether  or  no,  the  defendants  were  entitled  to 
charge  extra  for  packed  parcels,  is,  in  my  opinion,  a  ques- 
tion of  fact,  and  not  of  law."  The  jury  in  that  case  had 
found  the  fact  for  the  plaintiff,  and  the  Court  would  not 
interfere. 

The  facts  in  that  case  are  not  th£  same  as  in  this,  and 
the  finding  there  cannot  control  the  finding  here. 

It  is  my  duty  as  Judge  of  the  fact,  to  take  into  consider- 
ation all  the  facts  and  circumstances  upon  which  the 
defendant  company  relied,  or  may  reasonably  be  held  to 
have  relied  or  may  be  entitled  to  rely,  in  fixing  its  tariff  or 
rates  for  carriage.  Surely  if  the  fact  was  that  the  whole- 
sale houses  and  the  customers  generally,  would  send  from 
any  given  point,  say  the  city  of  Toronto,  a  very  large 
number  of  small  parcels  separately  packed,  that  would  be 
something  to  be  considered  in  determining  what  would  be 
a  fair  charge  for  each  parcel  so  as  to  give  the  company  a 
fair  revenue  and  a  fair  profit ;  and  if  the  company,  in 
fixing  its  rates,  knew  that  instead  of  sending  the  parcels 
separately  packed,  the  wholesale  houses  had  combined  to 
send  all  their  small  parcels  in  packed  parcels,  the  different 
houses  sending  to  one  packer  so  that  one  large  packed 
parcel  might  be  made  up  for  any  given  point,  it  would 
reasonably  take  that  fact  into  consideration  in  determining 
at  what  rates  it  would  carry  such  a  packed  parcel.  Would 
it  not  be  absurd  to  say  otherwise,  because  the  rates  must 
be  determined  on  the  basis  of  a  living  profit  ? 

No  such  case  as  the  one  before  me,  could  have  been  in 
contemplation  of  the  defendant  company.     That  a  number 
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Judgment.  0f  persons  should  combine  bo  carry  on  a  business  in  coin- 
Rose,  J.  petition  with  the  defendant,  to  take  from  it  the  most- 
profitable  part  of  its  business ;  to  make  use  of  its  capital 
and  facilities  for  its  destruction,  cannot  be  assumed  to 
have  been  considered  or  provided  for  by  the  company 
in  fixing  its  present  tariff.  Nor  do  I  think  that  the  plain- 
tiffs or  any  of  the  public  could  for  a  moment  fairly  argue 
or  assert  that  they  believed,  or  were  led  to  believe,  that 
the  defendant  company  professed  to  carry  such  packed 
parcels,  or  was  an  association  doing  business  in  such  a 
manner. 

In  the  United  States,  it  has  been  held  that  a  common 
carrier  is  not  bound  to  -allow  its  cars  or  boats,  or  vehicles 
or  premises,  to  be  ngade  use  of  by  a  rival  concern  for  the 
purpose  of  soliciting  away  its  business,  or  of  establishing  a 
rival  business ;  and  it  was  held  that  a  railway  company 
did  not  hold  itself  out  as  a  carrier  of  express  companies, 
or  as  giving  such  facilities,  or  as  put  by  one  of  the  Judges, 
as  '  a  common  carrier  of  common  carriers.'  I  refer  to  the 
Express  Gases,  117  (J.  S.  R.  1. 

As,  therefore,  the  defendant  company  was  not  bound  to 
carry  except  according  to  its  profession  ;  was  entitled  to  dis- 
criminate ;  was  not  confined  by  any  rule  or  regulation  as  to 
the  charges  it  might  make,  providing  they  were  reasonable ; 
it  seems  to  me  that  the  question  comes  simply  down  to  this,. 
•  did  the  defendant  company  hold  itself  out  as  a  carrier  to 

carry  goods  for  persons  in  the  position  of  the  plaintiffs, 
and  for  the  purposes  for  which  the  plaintiffs  desired  them 
to  be  carried  ;  and,  secondly,  if  it  did  :  does  the  tariff  rate 
or  rates  charged  to  others,  on  the  evidence  before  me,  estab- 
lish that  the  amount  tendered  by  the  plaintiffs,  was  a 
reasonable  amount,  or  that  the  defendant  company  might 
not  well  charge  for  each  parcel  in  a  packed  parcel  accord- 
ing to  its  ordinary  rates  ? 

I  find  as  a  fact  that  the  rates  tendered  by  the  plaintiffs,, 
or  which  they  were  willing  to  pay,  were  not  reasonable 
under  the  circumstances.  I  do  not  find  it  necessary  to 
determine  whether  or  not  the  defendant  has  the  right 
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absolutely  to  decline  to  carry  parcels  so  packed  for  the 
plaintiffs,  but  I  say  I  do  not  think  the  defendant  ever 
intended  to  hold  itself  out  to  the  public  as  the  carrier  of 
the  goods  of  a  rival  express  company,  making  use  of  its 
capital  and  its  facilities  for  doing  business  to  the  aggran- 
dizement of  its  rival  and  its  own  destruction.     An  argu- 
ment which  would  lead  to  the  conclusion  that  Mr.  Mc- 
Carthy candidly,  but    boldly   avowed   on   behalf  of  his 
clients,  seems  to  me  so  unjust  as  to  shew  that  it  is  not 
logically  sound. 

In  my  opinion  the  action  should  be   dismissed   with 
«eosts. 

G.  A.  B. 
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Re  McDonald  v.  Dowdall  et  al. 

Prohibition — Division  Court — Interest — Splitting  Demand — R.   S.  O.  cfu 

51,  sec.  77. 

Where  the  plaintiff  sued  in  a  Division  Court  for  $100  interest  upon 
moneys  deposited  with  the  defendants,  and  it  appeared  that  she  had 
treated  the  deposit  receipt  in  her  hands  as  one  upon  which  the  whole 
sum  was  past  due  and  collectable  : — 

Held,  that  the  action  came  within  sec.  77  of  the  Division  Courts  Act,  R. 
S.  O.  ch.  51,  whereby  the  splitting  of  causes  of  action  is  forbidden ;  and 
prohibition  was  granted. 

In  re  Clark  v.  Barber,  26  0.  R.  47,  followed,  but  commented  on  as  irre- 
concilable with  such  cases  as  Dickenson  v.  Harrison,  4  Pri.  282,  approved 
in  AUwood  v.  Taylor,  1  M.  &  G.  307. 

Statement.  This  was  an  application  by  the  defendant  Eirkland  for 
prohibition  to  the  6th  Division  Court  in  the  county  of 
Lanark  to  prohibit  further  proceedings  in  a  plaint  in  that 
Court  wherein  Catherine  McDonald  was  plaintiff  and  R.  J. 
Dowdall  and  J.  T.  Kirkland  were  defendants. 

The  particulars  of  demand  annexed  to  the  summons- 
issued  by  the  plaintiff  in  the  Division  Court  stated  that 
in  September,  1892,  while  tjie  defendants  carried  on  busi- 
ness as  solicitors,  they  were  paid  and  received  on  the 
plaintiff's  account  $914,  which  they  retained,  giving  the 
plaintiff  the  following  writing : — 

"  The  undersigned  acknowledge  to  hold  on  deposit  for 
Miss  Catherine  McDonald  the  sum  of  $914  *  *  which 
sum,  less  any  account  of  the  undersigned,  is  to  bear  inter- 
est at  six  per  cent,  per  annum  for  the  benefit  of  Miss 
McDonald ;  interest  thereon  to  be  payable  to  Miss  Mc- 
Donald quarterly. 

Dated  September  17th,  1892. 

R.  J.  Dowdall. 
J.  T.  Kirkland." 

That  there  was  then  due  the  defendants  for  accounts 
$20.85,  which  left  $893.15  on  deposit  in  their  hands  for 
the  plaintiff. 

That  the  defendants  had  paid  the  plaintiff  $80  on 
account  of  interest. 
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That  there  was  due  to  the  plaintiff  on  the  17th  day  of  Statement. 
June,  1896,  after  deducting  the  $80,  for  interest  the  sum 
of  $120. 

That  the  plaintiff  abandoned  $20,  a  portion  of  the 
$120. 

That  the  plaintiff  claimed  $100,  interest  up  to  the  17th 
June,  1896. 

The  summons  was  issued  on  the  4th  August,  1896. 

The  defendant  Kirkland  disputed  the  plaintiffs  claim 
and  the  jurisdiction  of  the  Division  Court. 

Upon  the  motion  for  prohibition  the  defendant  Kirk- 
land filed  an  affidavit  and  exhibited  two  letters  written  to 
him  by  the  solicitor  for  the  plaintiff  before  the  action,  in 
the  first  of  which  he  asked  for  a  cheque  for  the  whole 
amount  of  $914  and  interest,  and  in  the  second  of  which 
he  asked  for  something  on  account  of  her  claim,  and  stated 
that  "  if  paid  the  interest  at  present,  she  will  not  press 
for  the  principal." 

The  plaintiff's  affidavit  in  answer  stated  that  the  money 
referred  to  in  the  particulars  of  claim  was  left  with  the 
defendants  upon  the  understanding  that  the  principal  was 
to  remain  on  deposit  for  a  length  of  time,  and  that  she  was 
to  be  paid  the  interest  quarterly. 

In  an  affidavit  of  the  defendant  Kirkland  filed  in  reply 
he  stated  that  prior  to  August,  1895,  the  plaintiff  had  filed 
a  claim  upon  the  insolvent  estate  of  the  defendant  Dow- 
dall  for  the  full  amount  of  the  deposit  and  interest,  with- 
out suggesting  that  such  claim  was  not  then  past  due  and 
immediately  enforceable. 

The  motion  for  prohibition  was  argued  before  Boyd,  C, 
in  Chambers,  on  the  25th  January,  1897. 

J.  E.  Jones,  for  the  defendant  Kirkland,  contended  that 
the  claim  for  $100  interest  was  part  of  a  larger  claim  for 
principal  and  interest,  and  the  action  was  therefore  brought 
in  violation  of  sec.  77  of  the  Division  Courts  Act,  R.  S.  O. 
ch.  51,  forbidding  the  splitting  of  .demands,  citing  Re 
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Argument  Clark  v.  Barber,  26  0.  R  47  ;  and  also  that  the  claim  was 
for  the  balance  of  an  unsettled  account  in  the  whole 
exceeding  $400,  and  therefore  brought  in  violation  of  the 
same  section. 

Marten,  for  the  plaintiff,  contra. 

January  25, 1897.    Boyd,  C.  :— 

The  affidavits,  letters,  and  papers  shew  that  the  plaintiff 
has  treated  the  deposit  receipt  in  her  hands  as  one  upon 
which  the  whole  sum  is  past  due  and  collectable;  that 
fact  brings  the  case  within  the  decision  of  the  Divisional 
Court  in  Re  Clark  v.  Barber,  26  O.  R.  47,  which  is  binding 
upon  me. 

I  am  not  satisfied  with  that  decision,  not  because  it  over- 
ruled my  order  refusing  prohibition,  25  O.  R.  253,  but 
because  it  appears  irreconcilable  with  such  cases  as  Dicken- 
son v.  Harrison,  4  Pri.  282,  approved  in  Attwood  v.  Taylor, 
1  M.  k  G.  at  p.  307,  where  it  was  held  that  if  two  distinct 
sums  are  due  to  the  same  person  on  the  same  day  under 
the  same  instrument,  he  may  sue  for  either  at  his  election 
— they  may  be  the  subject  of  separate  actions,  and  are 
distinct  and  separable,  though  the  one  be  for  principal  and 
the  other  for  interest.  To  sue  separately  in  such  a  case  is 
not  to  split  one  entire  cause  of  action,  and  would  appear 
not  to  violate  the  meaning  of  sec.  77  of  the  Division  Courts 
Act. 

But,  as  the  case  stands,  I  have  to  order  prohibition 
without  costs. 

IS.  B»  B. 
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[DIVISIONAL  COURT.] 

Russell  v.  French  et  al. 

Lien — Mechanics'  Lien — Materials — Drawback — 59  Vict.  ch.  35, 
sec.  10  (O.J. 

Under  sec.  10  of  the  Mechanics  and  Wage-Earners'  Lien  Act,  59  Vict, 
ch.  35  (O.),  it  is  the  duty  of  the  owner  to  retain  out  of  the  payments  to 
be  made  to  the  contractor,  as  the  work  progresses,  twenty  per  cent, 
of  the  value  of  the  work  doue  and  materials  provided,  to  form  a  fund  for 
the  payment  of  the  lien- holders,  not  subject  to  be  affected  by  the  failure 
of  the  contractor  to  perform  his  contract. 

Goddard  v.  Coulson,  10  A.  R.  1,  Re  Cornish,  6  0.  R.  259,  and  Be  Sear 
and  Woods,  23  0.  R.  474,  are  not  now  applicable. 

This  was  an  action  to  enforce  a  mechanic's  lien  for  Statement 
materials  supplied  to  the  defendants  F.  J.  French  &  Son, 
the  contractors,  against  whom  the  plaintiff  claimed  $373.20, 
the  balance  of  the  price  of  such  materials.  The  plaintiff 
also  asked  that  he  should  be  declared  entitled  to  a  lien 
upon  the  lands  of  the  defendants  John  W.  Carroll,  Alfred 
E.  Carroll,  and  Eleanor  Davies  for  that  sum,  and  that  these 
defendants  should  be  ordered  to  pay  that  sum,  and  in  de- 
fault that  all  the  estate  and  interest  of  these  defendants 
in  the  said  lands,  or  a  competent  part  thereof,  might  be 
sold,  and  the  proceeds  applied  in  or  towards  payment  of 
the  sum  claimed  and  the  costs  of  the  action,  pursuant  to 
the  Mechanics  and  Wage-Earners'  Lien  Act,  1896. 

The  defendants  Carroll  et  al.,  the  owners,  alleged  that 
the  price  for  the  erection  and  completion  of  the  houses 
upon  the  lands  in  question,  according  to  the  contract 
between  these  defendants  and  the  defendants  F.  J.  French 
&  Son,  the  contractors,  was  $2,358,  of  which  sum  these 
defendants  paid  to  the  contractors,  in  accordance  with  the 
■contract  and  upon  the  architect's  certificate,  $1,275,  before 
any  notice  of  any  lien,  and  previous  to  the  dismissal  of 
the  contractors,  on  account  of  the  failure  of  the  contrac- 
tors, pursuant  to  the  terms  of  the  contract,  and  previous 
to  the  final  abandonment  of  the  contract  by  the  contrac- 
28 — vol.  xxviii.  o.R. 
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Statement,  tors ;  that  subsequently  these  defendants,  the  owners,  paid 
for  the  completion  of  the  houses  to  another  contractor  the 
sum  of  $923,  in  pursuance  of  the  terms  of  the  original 
contract,  and  in  addition  thereto  to  wage-earners  for  wages 
earned  and  work  done  by  them  on  the  houses,  for  which 
tbey  had  a  preferred  lien  under  the  statute,  the  sum  of 
923.20;  that  the  balance  left  after  paying  these  sums 
of  $1,275,  $933,  and  $23.20,  was  $126.80,  apart  from 
any  damages  that  might  be  claimed  by  these  defendants,, 
the  owners ;  that,  besides  the  plaintiff,  several  other  per- 
sons claimed  to  be  entitled  to  mechanics'  liens  on  the 
property  in  question ;  that  these  defendants,  the  owners, 
in  pursuance  of  a  demand  made  upon  them  under  sec. 
27  of  the  Act,  furnished  such  alleged  lien-holders,  inclu- 
ding the  plaintiff,  with  full  particulars  of  the  contract  and 
of  the  sums  paid  out  by  them,  and  also  offered,  for  the  sake 
of  peace,  to  pay  such  alleged  lien-holders  the  said  sum  of 
$126.80,  all  alleged  lien-holders  assenting  thereto  and  dis- 
charging these  defendants'  lands  from  their  liens  (if  any), 
which  offer  was  not  accepted  by  the  plaintiff  or  such  other 
alleged  lien-holders  ;  and  they  brought  $126.80  into  Court. 

The  action  was  tried  by  Mr.  James  S.  Cartwright,  an 
official  referee,  who  gave  judgment  as  follows : — 

In  this  case'I  have  to  determine  the  rights  of  the  parties 
under  the  following  admissions  of  fact. 

The  plaintiff  furnished  bricks  to  the  contractors,  French 
&  Co.,  who  engaged  to  do  certain  work  for  their  co-defen- 
dants in  the  erection  of  houses  on  land  owned  by  them. 
The  contract  is  admitted.  It  was  for  the  sum  of  $2,358. 
After  the  work  had  proceeded  to  a  certain  point,  the  contrac- 
tors were  discharged  by  the  architect  under  the  terms  of 
the  contract,  and  the  contractors  and  owners  put  an  end 
thereto.  At  that  date  work  had  been  done  to  the  value  of 
$1,636,  of  which  the  architect  had  certified  for  $1,593.75„ 
of  which  latter  sum  the  owners  had  paid  $1,275  to  the 
contractors,  and  $23.20  for  wages.     The  owners  then  com- 
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pleted  the  work,  according  to  the  original  contract,  at  a   Judgment, 
cost   of    $933.      These    amounts    added   together   make  Cartwright, 
$2,231.20,  and,  being  deducted  from  the  original  contract     off-  Ref- 
price   of  $2,358,   leave   a  balance   of  $126.80,  which  the 
defendants  the  owners  have  paid  into  Court  as  being  all 
the  moneys  in  their  hands  liable  to  the  plaintiff's  lien. 

The  plaintiff  'e  contention  is  that,  under  the  law  as  it  now 
stands,  he  is  entitled  to  call  upon  the  owners  for  twenty 
per  cent,  of  the  value  of  the  work  done  at  the  time  when 
the  contract  was  taken  away  from  French  &  Son,  which 
would  be  $304,  after  allowing  them  $23.20  paid  for  wages, 
as  being  preference  claims.  He  further  argues  that,  in  any 
event,  the  case  of  Reggin  v.  Manes,  22  O.  R.  443,  has  laid 
down  how  the  percentage  is  to  be  ascertained  under  the 
facts  of  this  case. 

The  point  is  new,  and  has  not,  so  far  as  I  can  ascertain, 
come  up  for  decision. 

Section  8  of  the  Act  of  1896,  59  Vict.  ch.  35  (O.),  is 
identical  with  sec.  10  of  R.  S.  O.  ch.  126.  Unless  in  some 
part  of  the  former  Act  this  provision  has  been  so  varied 
as  to  assist  the  plaintiff  in  the  present  case,  he  cannot 
recover  more  than  the  defendants  have  admitted  and 
brought  into  Court.  By  sec.  13  of  the  Act  of  1896,  this 
sec.  8  is  expressly  suspended  in  such  a  case  as  the  present, 
in  favour  of  wage-earners,  but  no  similar  provision  is 
to  be  found  in  favour  of  material  men.  In  view  of  the 
plain  language  of  sec.  8,  and  the  fact  of  its  being  expressly 
re-enacted,  I  do  not  see  how  the  plaintiff's  contention  can 
succeed.  The  only  view  in  which  it  could  prevail  would 
be  that  the  whole  purpose  of  the  Act  of  1896  was  to 
create  a  fund  of  twenty  per  cent,  (or  fifteen  per  cent,  in 
some  cases)  of  the  value  of  the  work  done  from  time  to 
time,  which  would  always  be  forthcoming  to  satisfy  any 
claims  of  lien  that  might  be  successfully  established.  But, 
in  the  absence  of  any  provision  to  that  effect,  I  think  it 
must  be  left  to  the  Legislature  so  to  enact,  if  such  was 
their  intention. 

The  case  of  Harrington  v.  Saunders,  7  C.  L.  T.  Occ.  N. 
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Judgment.    88,  seems  very  much  in  point.     The  reasoning  in  that  case 
Cartwright,  must  be  applied  to  the  terms  of  sub-sec.  4  of  sec.  13  of 
Off-  *«*•     the  Act  of  1896. 

In  my  view,  $126.80  is  all  that  in  this  case  is  "the  sum 
payable  by  the  owners  to  the  contractor"  (sec.  8  of  the  Act 
of  1896),  and  the  plaintiff  cannot  recover  any  more  against 
the  land. 

As  the  point  is  new,  and  not  by  any  means  clear,  I  can- 
not give  any  costs  of  this  proceeding  except  as  against 
French ;  but  will  allow  the  defendants  the  owners  $5  for 
costs  of  judgment  and  registering  discharges  of  all  liens. 

The  plaintiff  appealed  from  this  judgment  to  a  Divisional 
Court,  and  his  appeal  was  argued  before  Meredith,  C.  J., 
and  Rose  and  MacMahon,  JJ.,  on  the  12th  January,  1897. 

J.  H.  Denton,  for  the  appellant.  1.  The  intention  of 
the  Mechanics  and  Wage-Earners'  Lien  Act,  1896,  is  to 
set  apart  a  fund  of  twenty  per  cent,  of  the  value  of  the 
work  done  for  lien-holders  on  which  a  lien  attaches,  not- 
withstanding that  such  drawback  may  never  be  due  and 
owing  to  the  contractor :  sec.  10.*  It  was  held  under 
the  sections  of  the  former  Act,  R.  S.  O.  ch.  i26,  dealing 
with  the  same  matters,  in  Re  Sear  and  Woods,  23  O.  R. 
474,  that  under  the  words  "  the  price  to  be  paid,"  unless 
a  lien-holder  could  establish  that  there  was  money  owing 
by  the  owner  to  the  contractor,  no  lien  attached.  See 
also  Goddard  v.  Coulson,  10  A.  R.  1,  and  Re  Cornish, 
6  O.  R.  259.  But  the  language  of  this  new  section  is 
entirely  different,  and  provides  for  a  drawback  of  twenty 
per  cent  on  the  value  of  the  work  only.  2.  The  increased 
cost  of  completing  the  contract,  which  the  owners  claim 

*10. — (1)  In  all  cases  an  owner  shall  as  any  contract  progresses  deduct 
from  any  payments  to  be  made,  and  retain  for  a  period  of  thirty  days 
after  the  completion  or  abandonment  of  the  contract,  twenty  per  cent,  of 
the  value  of  the  work,  service,  and  materials  actually  done,  placed  or 
furnished,  as  defined  by  sec.  5  of  this  Act,  and  such  values  shall  be 
calculated  on  the  basis  of  the  price  to  be  paid  for  the  whole  contract ; 
provided  that  where  a  contract  exceeds  $15,000,  the  amount  to  be  retained 
shall  be  fifteen  per  cent,  instead  of  twenty  per  cent.,  and  the  liens  created 
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to  deduct  from  the  drawback,  is  a  claim  in  the  nature  of  Argument, 
damages,  and  no  such  claim  can  be  made  here,  because  the 
contractor  and  the  owners  on  the  7th  August,  1896,  for- 
mally in  writing  cancelled  and  rescinded  the  contract. 
See  Petrie  v.  Hunter ,  2  O.  R.  233,  3.  In  any  event  the 
learned  referee  erred  in  the  manner  of  his  computation. 
A  payment  in  excess  of  the  contract  price  made  to  com- 
plete a  building  owing  to  the  failure  of  the  contractor 
should  be  deducted  from  the  contract  price,  and  the  twenty 
per  cent,  calculated  on  the  balance  of  the  contract  price 
after  such  deduction :  Reggin  v.  Manes,  22  O.  R.  443. 

Snow,  for  the  defendants  Carroll  et  al.,  the  owners.  Sec- 
tion 10  of  the  Act  of  1896  gives  no  greater  rights  to  lien- 
holders  than  they  had  before  that  Act.  The  lien  is  to  be 
limited  to  the  sum  "justly  owing"  by  the  owner  :  sec.  50. 
As  pointed  out  by  the  referee,  sec.  8  is  exactly  the  same  as 
sec.  10  of  R.  S.  O.  ch.  126.  By  sea  13,  sub-sec.  4,  it  is 
shewn  that  sec.  10  is  not  intended  to  apply  to  material 
men,  but  only  to  wage-earners.  I  refer  to  Townsley  v. 
Baldwin,  18  O.  R.  403  ;  Harrington  v.  Saunders,  7  C.  L. 
T.  Occ.  N.  88 ;  Truax  v.  Dixon,  17  O.  R.  366  ;  McBean  v. 
Kinnear,  23  O.  R.  313. 

Denton,  in  reply. 

Mereditb,  C.  J. — (at  the  close  of  the  argument) : — 

The  cases  of  Goddard  v.  Coulson,  10  A.  R.  1,  Re  Cor- 
nish,  6  O.  R.  259,  and  Re  Sear  and  Woods,  23  O.  R.  474, 
are  not  now  applicable  owing  to  the  change  in  the  statute. 

In  our  opinion,  the  fund  upon  which  the  plaintiff  is 

by  this  Act  shall  be  a  charge  upon  the  amounts  directed  to  be  retained 
by  this  section. 

(2)  All  payments  up  to  eighty  per  cent,  (or  eighty-five  per  cent,  where 
the  contract  price  exceeds  $15,000)  of  such  value  made  in  good  faith  by 
an  owner  to  a  contractor,  or  by  a  contractor  to  a  sub-contractor,  or  by 
one  sub-contractor  to  another  sub-contractor  before  notice  in  writing  of 
such  lien  given  by  the  person  claiming  the  lien  to  the  owner,  contractor, 
or  the  sub-contractor,  as  the  case  may  be,  shall  operate  as  a  discharge 
pro  tanto  of  the  lien  created  by  this  Act. 
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Judgment,    entitled  to  a  charge  is  to  be  calculated,  according  to  sec. 

Meredith,  10,  at  twenty  per  cent,  on  $1,593.75,  the  value  of  the 
C.J.  work  actually  done  by  the  original  contractors,  after  de- 
ducting $23.20,  the  amount  paid  by  the  owners  to  wage- 
earners.  That  percentage  it  was  the  duty  of  the  owner  to 
retain  out  of  the  payments  to  be  made  to  the  contractor, 
and  it  appears  to  have  been  intended  to  form  a  fund  for  the 
payment  of  the  lien-holders,  and  not  subject  to  be  affected 
by  the  failure  of  the  contractor  to  perform  his  contract. 

The  plaintiff  has  substantially  succeeded,  and  should 
have  costs.  We  fix  the  plaintiff's  costs  of  the  whole  pro- 
ceeding, including  the  appeal,  at  $100. 

Rose,  J. : — 

It  seems  to  me  that  sec.  10  of  59  Vict.  ch.  35  requires 
that  the  owner  shall  deduct  from  any  money  that  he  agrees 
to  pay  the  contractor  as  the  work  progresses,  whether  it  be 
fifty,  sixty,  eighty  per  cent.,  or  any  other  sum,  twenty  per 
cent  of  the  value  of  the  work  done  and  materials  fur- 
nished, such  value  being  calculated  on  the  basis  of  the 
price  to  be  paid  for  the  whole  contract,  and  such 
twenty  per  cent:  so  deducted  is  to  form  a  fund  for  the 
lien-holders ;  that  is,  instead  of  going  to  the  contractor, 
it  goes  to  the  lien-holder ;  for,  the  owner  being  willing 
that  the  contractor  should  receive  the  stipulated  percent- 
age, and  that  no  part  of  the  same  should  be  retained 
as  security,  the  statute  takes  from  such  percentage  twenty 
per  cent,  of  the  value  of  the  work,  and  sets  it  apart  as  a 
fund  for  the  lien-holders,  and  thereafter  it  is  available 
for  them  only,  and  not  as  a  fund  to  which  the  owner 
can  resort  as  security  against  or  to  make  good  any  loss 
occasioned  by  the  non-completion  of  the  contract.  Section 
8  must  be  read  in  the  light  of  sec.  10,  i.e.,  "  as  herein  pro- 
vided/1 

MacMahon,  J. : — 

I  agree. 

E.  B.  B. 
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Foster  v.  The  Corporation  of  the  Village  of  Hin- 

TONBURG. 

Municipal  Corporations— LimUatioji  of  Annual  RcUe—"  School  Bate79 — 
Debentures  for  School  Howe — Con.  Mun.  Act,  189$,  55  Vict.  ch. 
42(0.). 

The  annual  amount  required  to  pay  for  debentures  issued  under  a  by-law 
passed  for  the  purchase  of  a  school  site  and  the  erection  of  a  school 
house  thereon,  comes  within  the  term  "  school  rates  "  and  is  excluded 
from  the  two  cents,  to  which  by  sec.  357  of  the  Consolidated  Municipal 
Act,  1892,  55  Vict.  ch.  42  (O.),  the  annual  rate  permitted  to  be  levied 
by  municipalities,  is  limited. 

This  was  a  motion  to  continue  an  interim  injunction,  Statement, 
restraining  the  defendant  corporation  from  proceeding  to 
collect  the  taxes  imposed  by  the  corporation  for  the  year 
1896.' 

On  January  7th,  1897,  0.  0.  S.  Lind&ey,  supported  the 
motion.  Under  sec.  357  of  the  Consolidated  Municipal 
Act,  1892, 55  Vict.  cap.  42  (0.),  the  annual  rate  to  be  levied 
must  not  exceed  two  cents  on  the  dollar,  exclusive  of 
school  rates.  Here,  the  annual  rate  exceeds  the  two  cents. 
This  appears  by  reference  to  the  tax  bill.  The  amount 
required  to  be  levied  each  year  by  by-law  449,  under  the 
debentures  issued  for  the  erection  of  a  school  house,  brings 
the  amount  beyond  the  two  cents.  This  amount  does  not 
<jome  within  the  term  "  school  rates."  Section  67  of  the 
Public  School  Act,  1896,  57  Vict.  ch.  70  (0.),  shews  what 
is  meant  by  school  rates,  namely,  such  amount  as  may  be 
required  for  teachers'  salary  and  other  expenses.  The 
words,  "  other  expenses,"  must  be  read  as  expenses  ejusdem, 
generis,  for  instance,  the  lighting  and  heating  of  the  school- 
house,  salary  of  caretaker,  etc. :  Maxwell  on  Statutes,  3rd 
ed.  459  ;  Hardcastle  on  Statutes,  2nd  ed.,  172,  209. 

Clement,  contra.  There  is  no  excess  in  this  case.  The 
amount  is  within  the  two  cents.  Section  357  expressly 
shews  that  two  cents  shall  be  exclusive  of  school  rates,  and 
the  amount  required  to  be  allowed  by  by-law  449  is  a  school 
rate.    It  is  a  rate  for  school  purposes.     Section  69  of  the 
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Statement.  Public  School  Act  refers  to  the  annual  expenses,  while  sec. 
357  of  the  Municipal  Act  is  not  so  limited,  but  includes  all 
rates  for  school  purposes.  In  any  event,  the  amount  of  the 
excess  is  so  trifling,  as  not  to  justify  an  injunction  being 
granted,  restraining  the  collection  of  taxes  throughout  the 
whole  township,  but  the  plaintiff  should  be  left  to  his 
remedy  by  action. 

Linxlsey,  in  reply.  The  excess  required  to  be  paid  by 
the  plaintiff  is  not  to  be  alone  considered,  but  the  amount 
payable  by  all  the  ratepayers  which  amounts  to  a  very 
large  sum.  This  is  a  proper  case  for  an  injunction.  It 
was  so  decided  in  WUkie  v.  Corporation  of  Clinton,  28 
Gr.  557,  where  an  injunction  was  granted  on  it  being 
shewn  that  for  the  purpose  of  erecting  a  market  house,  the 
municipal  council  was  required  to  levy*  a  rate  in  excess  of 
the  two  cents. 

January  10th,  1897.     MacMahon,  J. : — 

The  ground  taken  by  the  plaintiff  is  that  the  council 
had  assessed  for  the  year  1896  more  than  an  aggregate 
rate  of  two  cents  on  the  dollar  on  the  actual  value  of  the 
ratable  property  within  the  corporation  limits,  exclusive 
of  school  rates. 

There  were  three  affidavits  filed  on  the  motion.     That 

of  Benjamin  Foster  who  states  his  property  is  assessed  for 

$1,500,  on  which  sum  his  taxes  at  two  cents  on  the  dollar 

would  be  $30.     The  notice  served  on  him  shews  that  his 

assessment  amounts  to  $41.43,  made  up  according  to  the 

notice  as  follows : 

County  rate  $-000412  in  the  dollar    $  0  62 

Village  rate  $-018488  in  the  dollar    27  73 

Special  rate  under  village  debenture  : 

By-law  number  27  $0011  in  the  dollar    1  65 

$30  00 

Public  School  rate  $-0062  in  the  dollar    $9  30 

"        "        "    uuder  by-law  of  the  corporation  of  Nepean: 

number  449  $'00142  in  the  dollar 2  13 

11  43 

$41  43 
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James  Newton  states  his  property  is  assessed  at  $800 ;   Jlldgmeait« 
and  the  notice  requires  him  to  pay  $22.14  as  taxes  on  his  MaoMahon, 
property.     Of  this  sum  $4.96  is  for  public  school  rate,  and 
$1.14  as  public  school  loan  rate  under  by-law  449  =  $6.10 
making  the  amount  otherwise  assessed  $16,  or  two  cents 
on  the  dollar  on  $800. 

Jonas  Bullman's  affidavit  shews  his  property  is  assessed 
at  $750,  and  the  notice  demands  payment  of  $20.71  as 
taxes.  Of  this  sum  $4.65  is  public  school  rate,  and  $1.07 
under  by-law  449  =  $5.72,  making  the  amount  otherwise 
taxed  against  his  property  at  $14.99. 

By-law  No.  449  was  passed  by  the  township  of  Nepean 
(out  of  which  the  village  of  Hintonburg  was  carved  on 
the  16th  of  August,  1888),  for  raising  for  public  school 
section  No.  18  in  the  township  $6,500,  to  pay  for  a  school 
site  and  the  erection  of  a  school-house  thereon,  and  for  the 
raising  of  which  the  township  issued  debentures  payable 
in  twenty  years;  and  it  is  to  meet  the  annual  sum  required 
to  pay  such  debentures  that  such  extra  rate  is  levied,  said 
school  section  No.  18  now  being  in  Hintonburg. 

The  amount  assessed  in  each  case  under  by-law  449 
clearly  forms  part  of  the  school  rates.  When  the  deben- 
tures were  sold,  the  amount  realized  was  required  by  law 
to  be  paid  over  to  the  secretary-treasurer  of  the  school 
section  for  the  purpose  of  building  the  school-house.  The 
indebtedness  so  created  was  chargeable  against  and  pay- 
able by  the  public  school  supporters  of  that  school  section, 
and  was  not  a  debt  assessable  against  the  property  owners 
of  the  whole  township  of  Nepean.  There  were  at  least 
eighteen  school  sections  in  that  township.  One  section 
might  be  content  with  a  school-house  costing  $1,000.  while 
another  might  require  one  costing  $10,000.  It  was  never 
intended  that  the  school  supporters  in  a  section  with  a 
school-house  built  for  the  smaller  sum  should  help  to  pay 
for  the  erection  of  a  school-house  costing  the  larger 
amount. 

If  this  was  a  debt  payable  by  the  township  out  of  the 
whole  of  the  ratable  property  in  the  municipality  then 
29— VOL.  XXVIII.  O.R. 
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Judgment,   the  property    of    separate   school    supporters    would  be 
MacMahon,  assessed  for  the  building  of  such  public  school. 

J-  The  "  expenses  of  the  schools "  mentioned  in  sec.  62, 

sub-sec.  9  of  59  Vict.  ch.  70,  include  all  the  charges  and 
expenses  in  connection  therewith,  including,  of  course,  the 
payment  of  the  yearly  sum  to  meet  the  debenture  debt 
maturing  each  year,  together  with  the  interest  thereon. 

The   injunction   must  be   dissolved;  the   costs   of  this 
motion  will  be  disposed  of  by  the  trial  Judge. 

G.  F.  H. 


[COMMON  PLEAS  DIVISION.] 
Regina  V.  Quinn. 

Justice  of  tJif  Peace — Adjudication — Adjournment  Sine  Die — Conviction. 

A  justice  of  the  peace  in  summary  proceedings  before  him  cannot  adjourn 

sine  die  for  the  purpose  of  considering  his  judgment. 
Conviction  quashed. 

Statement.  This  was  a  motion  to  quash  a  conviction  of  the  defen- 
dant made  by  James  Clement  and  Patrick  Jordan,  two 
justices  of  the  peace  for  the  united  counties  of  Stormont, 
Dundas  and  Glengarry,  for  an  assault  committed  on  Gordon 
Rupert. 

The  information  was  laid  by  the  complainant  Rupert, 
before  James  Clement,  one  of  the  justices,  on  the  16th 
November,  1895.  The  complaint  was  heard  on  the  22nd 
November,  before  the  above  named  convicting  justices, 
and  James  H.  McMillan,  another  justice  of  the  peace  for 
the  said  counties. 

DnVemet,  for  the  motion. 

No  one  appeared  in  opposition  thereto. 

The  argument  took  place  on  October  16th,  1896,  before 
the  Commofi  Pleas  Division,  composed  of  Mkredith,  C  J., 
Rose  and  MacMahon,  JJ. 


Digiti 


zed  by  G00gk 


XXVIII.]  RBGINA  V.  QUINN.  225 

January  25th,  1897.    The  judgment  of  the  Court  was    Judgment 

delivered  by  *  MaoMahon, 

J. 

MacMahon,  J. : — 

From  the  papers  returned  in  answer  to  the  certiorari  it 
-appears  that  all  the  evidence,  both  for  the  prosecution  and 
for  the  defence,  was  heard  at  the  sitting  on  the  22nd 
November,  1895.  No  adjudication,  however,  was  then 
made,  as  the  justices  desired  to  take  the  opinion  of  Mr. 
Dingwall,  the  county  crown  attorney,  as  to  whether  the 
defendant  on  the  evidence  had  made  out  that  the  assault 
committed  by  him  was  justified,  having  regard  to  the  53rd 
section  of  the  Criminal  Code. 

The  justices,  although  seeking  the  advice  of  the  county 
crown  attorney  before  adjudicating  on  the  matter,  named 
no  day  for  giving  judgment. 

Mr.  Clement,  after  receiving  a  reply  from  the  county 
crown  attorney  expressing  the  opinion  that  the  defendant 
should  be  fined  or  committed  for  trial,  communicated  it  to 
the  other  justices ;  and  Mr.  McMillan  states  in  an  affidavit 
filed  on  behalf  of  the  defendant,  that  he  was  notified  by 
Mr.  Clement  to  meet  him  at  his  (Clement's)  residence  on 
the  2nd  of  December,  where  he  attended,  defendant  and 
his  solicitor  also  being  present.  The  evidence  given  at  the 
hearing  on  the  22nd  of  November  was  discussed ;  but  Mr. 
Clement  and  Mr.  McMillan  being  unable  to  agree,  no 
Adjudication  was  made. 

The  adjournment  on  the  22nd  of  November  without  a 
day  being  named  on  which  judgment  was  to  be  delivered, 
was  in  itself  sufficient  to  render  any  further  proceeding 
nugatory.  But  in  addition  to  that,  no  adjournment  was 
made  on  the  2nd  of  December  to  any  particular  day,  and 
no  further  action  was  taken  by  the  justices  until  a  com- 
munication was  received  from  the  county  crown  attorney 
requiring  the  justices  to  make  an  adjudication  and  a  return 
to  the  clerk  of  the  peace.  Then  a  notice  was  given  by  Mr. 
Clement  to  the  other  two  justices  desiring  them  to  meet 
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Judgment.    him  at  a  time  and  place  named  on  the  13th  of  April,  1896,. 

MacMahcm,  to  deliver  judgment.     Mr.  Clement  and  Mr.  Jordan,  two  of 
J<  the  justices,  met  at  such  time  and  place  and,  in  the  absence 

of  the  defendant,  and  even  without  notice  to  him  or  his 
solicitor,  delivered  judgment  convicting  the  defendant  of 
the  assault  charged,  and  inflicting  a  penalty,  and  directing 
him  to  pay  the  costs. 

This  proceeding  was  wliolly  beyond  the  jurisdiction  of 
the  magistrates,  and  was  in  my  opinion  absolutely  void. 

In  England,  prior  to  the  passing  of  the  Imp.  Act,  11  &  12 
Vict.  ch.  43,  in  cases  of  summary  proceedings,  the  power 
existed  at  common  law  in  the  magistrate  to  adjourn  the 
hearing,  and  the  practice  as  to  such  adjournment  is  thus 
stated  in  Paley  on  Convictions  (ed.  1838),  pp.  40  and  41 : 
"The  hearing  may,  either  upon  the  application  of  the 
defendant,  or,  for  any  other  cause,  be  adjourned  to  a  sub- 
sequent day ;  taking  care  not  to  exceed  the  time,  if  any  be 
limited  by  the  Act,  for  making  the  conviction.  But  if  the 
limitation  refers  only  to  the  time  in  which  the  offence  must 
be  prosecuted,  *  *  and  not  *  *  to  the  time  of  mak- 
ing the  conviction,  then,  provided  the  information  has  been 
laid  in  due  time,  the  hearing  and  subsequent  proceedings 
to  judgment  will  be  valid,  though  postponed  to  a  term* 
beyond  the  period  mentioned  in  the  Act." 

Subject  to  the  limitations  above  referred  to,  the  power 
of  the  justices  at  common  law  to  adjourn  during  the  hear- 
ing appears  to  have  been  almost  unlimited.  But  the 
question  of  adjournment  after  the  hearing  for  the  purpose 
of  delivering  judgment  is  not  treated  or  discussed  at  length 
in  any  of  the  text  books  I  have  consulted.  When,  how- 
ever, an  adjournment  took  place  after  the  hearing  for  the 
purpose  of  adjudication,  it  would,  in  the  language  of  the 
text  already  quoted  from  Paley.  be  a  "  subsequent  proceed- 
ing to  judgment,"  and  would  be  valid.  Such  an  adjournment 
must  unquestionably  have  been  to  a  day  certain,  which 
would  be  stated  by  the  justice  in  the  presence  of  the  par- 
ties. 

Under  both  the  Imperial  Act,  11  &  12  Vict.  ch.  43,  sec. 
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16,  and  the  48th  section  of  our  Act,  R.  S.  C.  ch.  178,  the  jus-   Judgment, 
tices  in  their  discretion  may  adjourn  the  hearing  to  a  certain  MaoMahon, 
time  and  place  to  be  stated  in  the  presence  of  the  parties  or         J- 
their  attorneys ;  the  difference  between  the  Imperial  Act 
and  ours  being  that  under  the  former  the  length  of  time 
to  which  the  hearing  may  be  adjourned  is  unlimited,  while 
under  our  Act  the  adjournment  cannot  be  for  more  than 
one  week. 

However,  the  52nd  section  of  our  Act  provides  that  the 
justice,  having  heard  what  each  party  has  to  say  and  the 
witnesses  and  evidence  adduced,  shall  consider  the  whole 
matter,  and  unless  otherwise  provided,  determine  the  same, 
and  convict  or  make  an  order  upon  the  defendant,  or  dis- 
miss the  information  or  complaint  as  the  case  may  be. 
The  justice  may,  if  the  nature  of  the  case  permit,  be  able 
to  consider  the  case  at  the  close  of  the  hearing,  or  he  may 
properly,  in  order  to  consider  the  whole  matter,  be  obliged 
to  reserve  his  decision  until  a  future  day.  And  it  has 
been  held  that  where  an  adjournment  is  made  at  the  close 
of  the  hearing  for  the  purpose  of  delivering  judgment,  the 
magistrate  is  not  confined  to  the  limit  of  time  mentioned 
in  section  48,  but  may  adjourn  for  a  longer  period :  Regina 
v.  HaU,  12  P.  R.  142 ;  Regina  v.  Alexander,  17  O.  R.  458. 

But  the  time  to  which  the  adjournment  is  made  must 
be  to  a  day  certain  and  in  the  presence  of  the  parties  or 
their  solicitors,  so  as  to  enable  them  to  be  present  when 
the  decision  is  given,  otherwise  the  accused  would  or  might 
be  deprived  of  his  right  of  appeal.  And  it  was  held  where 
several  informations  depended  on  the  same  point  of  law 
and  a  case  was  granted  for  the  opinion  of  a  superior  Court 
on  one  conviction,  the  justices  may  adjourn  the  hearing  of 
the  other  cases  to  a  future  .day,  and  the  Court  of  Queen's 
Bench  refused  a  mandamus  to  compel  them  to  proceed  to 
«n  adjudication:  O'Leary's  Case,  Q.  B.,  22  Nov.,  1872, 
•cited  in  Stone's  Justices'  Manual,  26th  ed.,  741.  If,  how- 
ever, the  adjudication  is  adjourned  sine  die,  a  question  has 
been  raised  whether  the  whole  proceedings  do  not  fall  to 
the  ground :  ib.  p.  741. 
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Judgment.  The  question,  however,  was  fully  considered  in  Nova 
MacMahon,  Scotia  in  1890,  in  Regina  v.  Morse,  22  Nova  Scotia  298,. 
J*  where  it  was  held  that  where  a  justice  adjourned  the  trial 

without  day,  stating  in  the  presence  of  all  the  parties  that 
he  would  make  up  his  judgment  and  notify  the  parties 
affected,  which  he  did  in  time  for  an  appeal  from  the  convic- 
tion, that  no  conviction  could  be  made,  the  justice  having  lost 
jurisdiction  by  the  adjournment  without  day.  Mr.  Justice 
Townsend  in  his  judgment,  at  page  800,  made  these  per- 
tinent  observations:  "Here  the  magistrate  closed  his  Court, 
without  even  putting  the  defendant  under  his  own  recog- 
nizance, and  thus  lost  all  jurisdiction  over  him  on  the 
particular  prosecution  before  him.  One  way  in  which  to 
test  the  question  is  to  ask,  in  what  way  known  to  the  law 
could  he  have  brought  the  defendant  again  before  him  for 
the  purpose  of  giving  his  decision  ?  Again,  if  not  bound 
to  name  a  day  certain,  there  is  nothing  to  oblige  him  to 
give  notice  of  his  decision  until  it  is  to  be  acted  upon,  and 
how  then  could  the  defendant  get  the  full  benefit  of  his 
right  of  appeal.  All  these  considerations,  to  which  others 
might  be  added,  shew  that  his  proceedings  after  the*  ad- 
journment of  the  Court  without  day  were  without  author- 
ity, and  the  conviction  therefore  bad."  And  Mr.  Justice 
Wetherbe  said,  at  p.  301 :  u  No  Court,  I  think,  has  ever 
held  such  a  conviction  good,  and  no  Judge  has  suggested 
that  such  a  decision  could  be.  sustained  as  a  conviction." 

In  this  case  there  was  no  notification  whatever  of  the 
intention  of  the  justices  to  meet  and  deliver  judgment,  so 
that  this  is  even  a  stronger  case  for  the  defendant  than 
the  one  referred  to  from  the  Nova  Scotia  Court. 

The  conviction  must  be  quashed  with  the  usual  protect 
tion  to  the  magistrates. 

G.  F.  H. 
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Aikin  v.  City  of  Hamilton  and  the  Toronto,  Hamilton 
and  Buffalo  R.  W.  Co. 

Railway b — Highway  Growing — Accident — Damage*. 

Where  a  highway  in  a  city  was  crossed  by  a  railway,  the  rails  being 
raised  some  two  feet  above  the  sidewalk,  the  part  between  the  rails 
being  filled  in  with  broken  tiles  over  which  loose  boards  were  placed, 
and  the  plaintiff,  in  attempting  to  get  over  the  crossing  to  reach  her 
destination  at  a  point  beyond  the  tracks, — the  street  in  question  being 
the  only  mode  of  access  thereto — slipped,  and  was  injured,  the  railway 
company  were  held  liable  therefor. 

Keachie  v.  Corporation  of  Toronto,  22  A.  R.  371,  distinguished. 

This  was  an  action  brought  against  the  defendants,  the  Statement, 
corporation  of  the  city  of  Hamilton,  to  recover  damages 
sustained  by  the  plaintiff  by  reason  of  a  defective  crossing 
on  Bailie  street  in  that  city. 

The  action  was  tried  before  Falconbridge,  J.,  without 
*  ju,7>  a*  Hamilton,  on  the  22nd  October,  1896. 

The  defendants,  the  corporation  of  the  city  of  Hamilton, 
had  the  Toronto,  Hamilton  and  Buffalo  R.  W.  Co.,  made 
party  defendants.      * 

The  evidence  shewed  that  at  the  place  where  the  defen- 
dants' railway  crossed  the  sidewalk  on  the  street,  it  was 
raised  some  two  feet  above  the  sidewalk,  the  portion 
between  the  tracks  being  filled  up  with  broken  tiles,  over 
which  loose  boards  were  placed.  The  plaintiff  was  walking 
along  the  street,  on  her  way  to  see  a  friend  living  on  the 
street  beyond  where  the  crossing  was,  and  on  reaching  the 
place  where  the  tracks  were,  she  got  up  on  to  the  tracks 
and,  in  attempting  to  get  down  again,  she  slipped  and  fell 
and  was  injured.  It  was  proved  that  there  was  no  other 
way  of  getting  to  the  place  where  the  plaintiff  was  going 
to  except  by  going  over  this  crossing.  It  was  also  proved 
that  the  crossing  had  been  in  the  state  it  was  for  some 
weeks. 

Permission  from  the  Railway  Committee  of  the  Privy 
Council  to  cross  the  street  in  question,  under  section  187 
of  the  Railway  Act,  1888,  had  been  obtained  by  the  rail- 
way company. 


Digiti 


zed  by  G00gk 


THE  ONTARIO  REPORTS.  [VOL. 

Statement.  The  defendants  claimed  that  there  was  no  negligence  on 
their  part,  and  that  the  accident  occurred  through  the 
plaintiff's  own  contributory  negligence  in  attempting  to 
go  over  the  crossing  in  daylight,  being  a  place  which  she 
claimed  to  be  dangerous,  and  which,  therefore,  she  should 
have  avoided,  relying  on  Keachie  v.  Corporation  of  Toronto, 
22  A.  R.  371. 

The  defendants,  the  corporation  of  the  city  of  Hamilton, 
also  set  up  that  if  there  were  any  obstruction  to  the  high- 
way it  was  caused  by  the  defendants,  the  Toronto,  Hamilton 
and  Buffalo  R.  W.  Co.,  from  whom  they  had  a  contract  of 
indemnity  ;  and  they  claimed  relief  over  against  them. 

J.  W.  Nesbitt,  Q.C.,  and  John  Greer,  for  the  plaintiff. 

Mackelcan,  Q.C.,  for  the  defendants  the  corporation  of 
the  city  of  Hamilton. 

Carscallen,  Q.C.,  for  the  defendants  the  Toronto,  Hamil- 
ton and  Buffalo  R.  W.  Co. 

The  learned  Judge  reserved  his  decision,  and  subse- 
quently delivered  the  following  judgment : 

October  28th,  1896.     Falconbridge,  J.  :— 

I  distinguish  Keachie  v.  Corporation  of  Toronto,  22  A.  R. 
371,  from  the  present  case  in  this,  that  there  close  at  hand 
a  safe  passage  was  provided,  which  plaintiff  well  knew, 
but  here  no  such  provision  was  made. 

The  evidence  on  the  questions  of  negligence  of  the  defen- 
dants and  contributory  negligence  of  the  plaintiff  largely 
preponderates  in  the  plaintiff's  favour ;  and  I  find  as  facts 
both  issues  for  her ;  and  I  hold  that  neither  the  legislation 
of  the  city  and  Province,  nor  the  orders  of  the  Railway 
Committee  absolve  the  defendants  from  the  performance 
of  their  duty  to  the  public  in  this  regard. 

In  a  case  like  this  where  the  patients1  symptoms  are 
entirely,  or  almost  entirely,  subjective,  and  the  medical 
evidence  is  contradictory,  I  should  not  feel  myself  at 
liberty  to  award  very  heavy  damages. 
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I  think  I  am  dealing  fairly  by  the  parties  when  I  assess   Jodgnwn*. 
the  plaintiff's  damages  (including  a  reasonable  sum  for  what  Falconbridge, 
she  will  have  to  pay  her  medical  attendants)  at  the  sum  of         J° 
9225,  for  which  sum  I  enter  judgment  with  full  costs. 

The  Toronto,  Hamilton  and  Buffalo  R.  W.  Co.  will  indem- 
nify the  city  of  Hamilton,  and  pay  the  city's  costs  of 
defence. 

G.  F.  H. 


[CHANCERY  DIVISION.] 

Regina  ex  rel.  Brown 

v. 

The  Robert  Simpson  Company  (Limited). 

Criminal  Law — Procedure — Provincial  Criminal  Law — Criminal  Code — 
Special  Case  under  sec.  900— Right  of  Magistrate  to  State— R.  S.  0. 
ch.  1$. 

A  magistrate  has  no  power  to  state  a  case  under  section  900  of  the 
Criminal  Code,  for  an  alleged  offence  against  an  Ontario  Statute,  not 
involving  the  constitutionality  of  the  statute,  the  procedure  by  way  of 
appeal  to  the  sessions  provided  for  by  Ontario  legislation  applying  in 
such  a  case. 

Special  case  stated  by  the  police  magistrate  of  the  city  Statement, 
of  Toronto. 

The  defendant  company  is  a  company  incorporated  under 
the  Joint  Stock  Companies'  Letters  Patent  Act,  R.  S.  O.  ch. 
157,  for  the  following  purposes,  that  is  to  say : — 

To  buy,  sell,  manufacture  and  deal  in  goods,  wares  and 
merchandise  generally,  and  for  the  said  purposes  to  acquire 
the  necessary  real  and  personal  property,  including  the 
stock-in-trade  and  business  now  carried  on  by  Robert 
Simpson  as  a  departmental  store,  corner  of  Queen  and 
Yonge  streets,  Toronto. 

The  said  company  has  a  large  departmental  store  at  the 
corner  of  Queen  and  Yonge  streets,  in  the  city  of  Toronto, 
4tnd  was  charged  before  me  on  the  information  and  com- 
30 — VOL.  XX  VIII.  O.K. 
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Statement,  plaint  of  one  Alfred  Brown :  that  the  said  company  did„ 
during  the  months  of  June  and  July,  1896,  unlawfully 
keep  open  shop  at  the  city  of  Toronto,  for  retailing,  dis- 
pensing and  compounding  poisons,  contrary  to  the  form  of 
the  Pharmacy  Act  and  amendments  thereto. 

On  the  ground  floor  of  the  said  store  or  building,  a 
space  is  set  apart  for  a  drug  department,  which  depart- 
ment is,  and  has  been  under  the  management  of  one  Charles 
P.  Lusk,  a  duly  qualified  pharmaceutical  chemist,  registered 
under  the  Pharmacy  Act,  and  who  had  taken  out  a  certi- 
ficate under  the  provisions  of  section  18  of  the  said  Act. 

It  was  admitted  that  the  said  Lusk  did,  in  said  depart- 
ment, dispense  certain  drugs  containing  poisons,  and  sell 
certain  poisons  to  the  complainant,  all  of  which  poisons 
are  mentioned  and  set  out  in  the  schedule  "A"  of  the 
Pharmacy  Act  and  amendments  thereto. 

The  said  Luskjs  the  holder  of  one  share  of  the  stock 
in  said  company,  and  the  position  occupied  by  him  in  the 
said  business  is,  that  he  manages  the  drug  and  patent 
medicine  business  carried  on  in  the  said  store  of  the  said 
incorporated  company  at  the  corner  of  Queen  and  Yonge 
streets  in  the  city  of  Toronto ;  and  that  he  sells,  dispenses, 
and  compounds  all  the  poisonous  drugs  and  medicines 
required  in  carrying  on  said  business.  The  said  Lusk 
received  for  his  services  aforesaid,  the  sum  of  $15.00  a 
week.  The  agreement  for  hiring  between  the  said  com- 
pany and  the  said  Lusk,  may  be  terminated  by  either 
party  on  one  week's  notice.  All  the  goods,  including  said 
poisons  required  for  the  said  department,  are  from  time  to 
time  purchased  by  the  said  Lusk  on  his  own  judgment,  but 
with  the  moneys  or  upon  the  credit  of  the  said  company, 
which  said  company  receives  the  proceeds  of  all  sales 
made  in  said  department,  such  proceeds  going  into  the 
general  cash  receipts  of  the  whole  departmental  store. 

On  the  foregoing  facts,  which  were  admitted,  the  police 
magistrate  in  his  view  of  the  law,  following  the  case  of 
Pfiarniaceutical  Society  of  London  v.  Provincial  Supply 
Association,  5  App.  Oas.   857,    dismissed    the    informa- 
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tion  and  complaint  of  the  said  Alfred  Brown ;  and  Statement, 
his  order  of  dismissal  being  questioned  by  the  prose- 
cutor, on  the  ground  that  the  defendants  were  guilty 
of  the  offence  charged  on  the  information  under  section 
24  of  the  Pharmacy  Act,  he  stated  this  case  so  that  his 
decision  on  the  law  of  the  case  might  be  reviewed  by 
a  Division  of  the  High  Court  of  Justice. 

On  November  25th,  1896,  before  the  Chancery  Division 
of  the  High  Court  of  Justice  composed  of  Boyd,  C, 
Ferguson,  and  Robertson,  JJ.,  the  special  case  was 
argued.  On  Osier,  Q.  C,  and  E.  T.  Malone,  for  the  private 
prosecutor,  proceeding  to  argue  the  case,  Shepley,  Q.  C, 
for  the  defendant,  raised  the  preliminary  objection  that 
the  police  magistrate  had  no  power  to  state  a  special  case. 
The  Court  decided  that  they  would  hear  the  case  subject 
to  the  preliminary  objection,  and  Oslei\  Q.  C,  and  Ritchie, 
Q.  C,  for  the  defendant,  argued  the  case  on  its  merits. 

Shepley,  Q.  C,  in  support  of  the  preliminary  objection. 
The  police  magistrate  had  no  power  to  state  a  case  for  this 
Court.  The  Ontario  Acts,  R.  S.  O.  ehs.  74  and  75,  contain 
the  complete  procedure  for  offences  under  Ontario  Acts. 
These  two  Acts  cover  the  whole  field  of  procedure  in 
the  case  of  summary  convictions  and  appeals  under  the 
Ontario  Statutes.  Section  65  of  32  &  33  Vict.  ch.  31 
(D.),  provided  for  the  right  of  appeal  to  the  sessions,  and 
this  was  embodied  in  sees.  76  and  77  of  the  R.  S.  C. 
ch.  178.  No  power  is  there  granted  to  a  magistrate  to 
state  a  case.  The  first  Act  which  gave  magistrates  power 
to  state  a  case  was  52  Vict.  ch.  15,  sec.  5  (O.).  That  is 
limited  to  cases  where  the  question  is  as  to  the  constitu- 
tionality of  the  Act  under  which  the  conviction  is  made. 
The  matter  is  discussed  in  Regina  v.  Wason,  17  A.  R.  221, 
and  it  is  pointed  out  that  where  there  is  what  may  be 
termed  provincial  criminal  law,  there  is  the  right  to  enact 
provincial  procedure  with  regard  to  offences  against  that 
law.    The  Provincial  Legislature  having  enacted  a  complete 


Digiti 


zed  by  G00gk 


234  THE  ONTARIO  REPORTS.  [VOL. 

Argument.  code  of  procedure  to  govern  cases  of  this  kind,  including 
an  appeal  to  the  sessions,  and  limited  the  stating  of  a  case 
to  matters  involving  the  constitutionality  of  Provincial 
Acts,  they  have,  so  to  speak,  occupied  the  field,  and  hav- 
ing in  no  way  embodied  section  900  of  the  Criminal  Code 
as  part  of  the  Provincial  Legislation,  it  cannot,  therefore, 
apply  to  this  case,  being  limited  to  offences  over  which  the 
Dominion  Parliament  has  jurisdiction.  This  is  in  sub- 
stance an  appeal,  and  therefore  applying  the  cognate  pro- 
visions of  the  Dominion  Code  would  be  in  effect  to  oust 
the  jurisdiction  of  the  Province. 

Osier,  Q.  C,  contra.  Section  1  of  R.  S.  O.  ch.  74,  is  quite 
wide  enough  to  cover  the  stating  of  a  case.  It  adopts  the 
Dominion  procedure  then  in  force,  that  is  in  force  at  the 
time  the  case  comes  on  for  trial.  The  contention  that  the 
field,  so  far  as  the  stating  of  a  case  is  concerned,  has  been 
occupied  by  the  provincial  legislation,  is  not  correct.  The 
field  there  occupied  is  of  a  limited  character,  namely,  as  to 
the  constitutionality  of  certain  statutes,  leaving  all  other 
matters  open.  The  reason  was  that  it  was  not  deemed 
advisable  that  a  magistrate  should  decide  on  constitutional 
questions.  Section  1  is  limited  by  section  2,  namely,  that 
it  is  not  to  affect  the  procedure  on  appeals.  The  effect  of 
sec.  9  of  the  R.  S.  O.  ch.  74,  is  merely  to  delay  the  coming 
into  force  of  the  Dominion  legislation  until  the  next  ses- 
sion of  the  Ontario  Legislature,  to  enable  it  to  legislate  on 
the  subject  if  it  so  desire,  but  if  it  does  not  do  so,  then  the 
Dominion  legislation  becomes  effective.  The  effect  of  sec- 
tion 900  of  the  Code  is  not  to  interfere  with  the  appeals 
pn  the  evidence,  but  merely  for  the  statement  of  a  case  for 
the  settlement  of  the  law. 

December  12,  1896.     Boyd,  C.:— 

In  the  Criminal  Code  of  Canada,  55  &  56  Vict  ch.  29,  the 
classification  of  contents  gives  as  Title  VII.  "  Procedure,"  of 
which  part  LVIII.  contains  all  the  provisions  as  to  "  Sum- 
mary Convictions,"  embracing  sections  839  to  909  inclusive. 
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Sections  879  to  888  (also  899),  relate  to  an  appeal  to  the  Jndgm«nt» 
General  Sessions  as  well  upon  the  facts  as  the  law  (section  Boyd,  C. 
881).  Sections  889  to  895  relate  to  proceedings  to  quash 
upon  certiorari.  Section  900,  the  one  in  question,  is  a 
long  section  containing  the  practice  upon  the  statement  of  a 
case  by  the  magistrate,  in  order  that  it  may  be  reviewed 
on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in 
excess  of  jurisdiction. 

The  internal  evidence  supplied  by  this  section  is,  that 
the  proceeding  is  regarded  and  spoken  of  as  an  appeal ; 
the  dissatisfied  person  is  styled  the  "  appellant " ;  he 
is  to  give  a  recognizance  conditioned  to  "  prosecute  his 
appeal  without  delay."  The  "  judgment  appealed  against," 
is  mentioned.  The  justice  is  declared  to  be  not  liable 
for  costs  by  reason  of  such  appeal  against  his  deci- 
sion. And  sub-section  14  provides  that  any  person  who 
appeals  under  that  section  900,  from  which  he  is  enti- 
tled to  appeal  under  879  to  the  sessions,  shall  be  taken  to 
have  abandoned  any  appeal  to  the  sessions.  The  Code, 
therefore,  treats  this  method  of  stated  case  to  be  but  a 
form  of  appeal  equivalent  to  the  ordinary  appeal  upon 
the  facts  and  law  to  the  General  Sessions. 

Now  turning  to  the  Ontario  Statute  as  to  summary 
convictions,  R.  S.  O.  ch.  74,  it  appears  to  incorporate  into 
provincial  law,  all  the  enactments  of  the  Dominion  law 
touching  procedure  on  such  convictions,  except  that  pro- 
cedure in  appeals  shall  not  be  affected.  Appeals,  that  is 
from  convictions  under  Ontario  laws,  are  to  be  lodged  and 
prosecuted  as  provided  by  provincial  enactment,  and  are 
withheld  from  being  subject  to  Dominion  legislation.  This 
position  covers  the  whole  question  of  the  right  to  proceed 
by  way  of  stated  case,  which  though  a  method  given  by  the 
Criminal  Code,  is  not  extended  to  a  summary  conviction 
under  the  Pharmacy  Act,  R.  S.  O.  ch.  151. 

The  analogous  provision  for  stating  a  case  in  the  Ontario 
law,  found  in  52  Vict.  ch.  15  (0.),  is  in  pari  materiel  with 
section  900  of  the  Code,  or  as  it  first  appears  in  53  Vict, 
ch.  37,  sec.  28  (D.),  and  both  are  taken  from  the  Imperial 
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Judgment.  Statute  20  &  21  Vict.  ch.  43,  as  added  to  by  42  &  43  Vict.  ch. 
Boyd,  C.  49,  sec.  33.  These  English  enactments  are  treated  of  in 
Paley  on  Convictions,  7th  ed.,  ch.  4,  p.  213,  under  the  head 
of  "  Appeal  by  Special  Case,"  and  are  spoken  of  in  the  deci- 
sions of  highest  value  as  providing  for  appeals :  South 
Staffordshire  Waterworks  Co.  v.  Stone,  19  Q.  B.  D.  168, 
approved  and  followed  in  Lockhart  v.  Mayor,  etc.,  of  St 
Albans,  21  Q.  B.  D.  188. 

The  preliminary  objection  being  well  taken  renders  it 
needless  to  examine  into  the  merits  of  the  appeal. 
The  judgment  must  be  for  the  respondent  with  costs. 

Ferguson,  J. : — 

Where  a  penalty  or  punishment  is  imposed  under  the 
authority  of  any  statute  of  the  Province  of  Ontario,  or  of 
any  other  statute  or  law  in  force  in  Ontario,  and  relating 
to  matters  within  the  legislative  authority  of  the  Legisla- 
ture of  the  Province,  and  is  recoverable  before,  or  may  be 
inflicted  by  a  justice  of  the  peace,  or  a  police  or  stipendiary 
magistrate,  the  first  section  of  chapter  74  of  the  R.  S.  O., 
adopts  the  procedure  given  in  the  statutes  of  the  Domin- 
ion at  the  time  in  force,  unless  in  any  Act  thereafter  .passed, 
imposing  a  penalty  or  punishment,  it  should  be  otherwise 
disclosed.  But  it  also  provides  that  nothing  in  the  section 
contained,  shall  affect  procedure  on  appeals. 

The  alleged  offence  in  the  present  cases,  is  one  for  an 
alleged  contravention  of  the  provisions  of  a  statute  passed 
by  the  Legislature  of  Ontario,  and  no  question  arises  as  to 
the  legislative  authority  to  pass  the  Act. 

This  case  comes  before  us  in  the  form  of  a  case  stated 
by  the  magistrate  professedly  under  the  provisions  of  sec- 
tion 900  of  the  Criminal  Code ;  one  of  the  sections  in  the 
group  of  sections  in  part  58,  relating  to  summary  convic- 
tions. The  language  employed  in  various  parts  of  this 
section  900,  shews,  as  I  think,  clearly  that  such  a  case 
stated  is  an  appeal. 

Then,  granting  that  this  is  an  appeal  from  the  decision 
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of  the  police  magistrate,  and  turning  to  the  provision  in  Judgment, 
the  Ontario  Act,  ch.  74,  sec.  1,  that  nothing  in  the  section  Ferguson,  J. 
contained,  shall  affect  .the  procedure  on  appeals,  the  con- 
clusion is  reached  that  a  procedure  by  way  of  stated  case 
under  the  provisions  of  section  900  of  the  Code,  is  unau- 
thorized. 

Assuming  that  an  appeal  would  lie  in  the  present  in- 
stance, it  seems  to  me  a  case  for  an  appeal  under  the  pro- 
cedure of  the  Province,  and  on  such  an  appeal,  questions  of 
law  and  fact  can  both  be  determined. 

The  only  instance  in  which  in  the  procedure  of  the  Pro- 
vince respecting  summary  convictions,  a  case  can  be  stated, 
is  confined  to  very  narrow  ground,  and  is  not  this  case, 
and  besides  such  a  case  is  necessarily  presented  to  and 
heard  before  the  Court  of  Appeal  See  The  Queen  v. 
Waaon,  17  A.  R.  221. 

I  agree  in  the  conclusion  that  the  preliminary  objection 
taken  by  Shepley,  Q.C.,  must  prevail. 

Robertson,  J.,  concurred. 

G.  F.  H. 
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Baker  v.  Forest  City  Lodge,  Independent  Order  op 
Oddfellows. 

Pabkhouse  v.  Dominion  Lodge,  Independent  Order 
of  Oddfellows. 

Benevolent  Societies — Rules  and  Regulations — Alterations  in — Amount  of 
Sick  Benefit — Reduction  of. 

The  plaintiff  became  a  member  of  an  Oddfellows'  Lodge  by  subscription 
that  he  had  examined  the  general  laws  and  by-laws,  and  was  ready  and 
willing  to  yield  obedience  thereto.  At  that  time  there  was  a  by-law  in 
force  fixing  the  amount  of  the  weekly  sick  benefit  payable  to  members, 
and  also  another  by-law  by  which  the  society  could  repeal,  suspend  or 
amend  existing  by-laws  by  a  by-law  passed  by  a  two-thirds  vote.  Sub- 
sequently a  by-law  was  passed  reducing  the  amount  of  the  sick  benefit, 
whereupon  the  plaintiff  availed  himself  of  the  various  appeals  permitted 
by  the  constitution,  and  on  his  failing  thereon,  brought  an  action  seek- 
ing a  declaration  that  the  action  of  the  lodge  was  contrary  to  natural 
justice  and  that  he  was  entitled  to  payment  of  the  amount  fixed  when 
he  became  a  member  : — 

Held,  that  this  was  a  matter  within  the  competence  of  the  society  and 
therefore  the  Court  could  not  interfere. 

Statement.  These  were  two  actions  tried  before  Boyd,  C,  without  a 
jury,  at  London,  at  the  Winter  Assizes,  on  the  13th  Jan- 
uary, 1897. 

The  trial  took  place  on  admissions  of  fact  made  by  the 
parties,  the  substance  of  which,  so  far  as  material,  is  set 
out  in  the  judgment. 

/.  F.  Hellmuth,  and  Fitzgerald,  for  the  plaintiffs. 
Shepley,  Q.C.,  and  R.  K.  Cowan,  for  the  defendants. 

The  following  authorities  were  referred  to  in  addition  to 
those  mentioned  in  the  judgment :  McCabe  v.  Father  Matth- 
ew's, etc.,  Society  of  South  Brooklyn,  24  Hun  N.  Y.  149  ; 
PovMney rv.  Bachman,  31  Hun  N.  Y.  49;  Davies  v.  Second 
Chatham  Permanent  Building  Society,  61  L.  T.  N.  S.  680 ; 
Stohr  v.  San  Francisco  Musical  Fund  Society,  82  Cal.  557, 
22  Pacific  Reporter,  1125  ;  St.  Patrick's  Male  Beneficial 
Society  v.  McVey,  92  Penn.  St.  510  ;  Scott  v.  Avery,  5  H.  L. 
Cas.  811 ;  Beland  v.  U  Union  St.  Thomas,  19  O.  R.  747  ; 
Bacon  on  Benefit  Societies,  2nd  ed.,  sec.  91a. 
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The  learned  Chancellor  reserved  his  decision,  and  subse-   Judgment, 
quently  delivered  the  following  judgment : —  Boyd,  C. 

January  21st,  1897.     Boyd,  C.  :— 

The  plaintiff  Baker  became  a  member^of  the  Forest  City- 
Lodge  in  January,  1865,  by  subscription  under  his  hand 
that  he  had  examined  the  general  laws  and  by-laws,  and 
was  ready  and  willing  to  yield  obedience  thereto. 

That  Lodge  had  then  by  its  constitution  power  to  provide 
for  the  payment  of  weekly  sick  benefits  to  its  members 
such  amount  as  might  be  fixed  by  by-law ;  and  had  also 
power  to  adopt  from  time  to  time  such  by-laws  as  might  be 
deemed  expedient.  The  by-law  then  in  force,  provided  for 
the  payment  of  three  dollars  per  week  to  those  of  a  certain 
degree  as  such  benefit ;  and  another  by-law  provided  for 
the  repeal,  suspending,  or  amending  of  existing  by-laws 
upon  a  two-thirds  vote. 

The  plaintiff  Parkhouse  became  a  member  of  the  Domin- 
ion Lodge  in  July,  1872,  under  like  conditions,  stipulations 
and  powers. 

The  complaint  of  both  plaintiffs  is,  that  after  having 
enjoyed  for  a  length  of  time  the  weekly  payment  of  three 
dollars  for  sick  benefit,  the  by-law  was  changed,  so  that 
there  was  a  reduction  to  one  dollar  in  the  case  of  Park- 
house,  and  to  two  dollars  in  the  case  of  Baker. 

No  complaint  is  made  as  to  the  regularity  of  the  steps 
taken  to  pass  these  amending  by-laws;  but  it  is  urged  that 
it  was  not  competent  to  deprive  either  plaintiff  of  the 
amounts  fixed  when  he  became  a  member,  or  to  reduce  the 
amounts  first  enjoyed  by  him  as  a  recipient  of  the  sick 
benefit. 

Both  members  took  the  various  appeals  permitted  by  the 
constitution  and  practice  of  the  Society  of  Oddfellows — 
first  to  the  Grand  Lodge  of  Ontario,  and  last,  to  the  Sov- 
ereign Grand  Lodge,  but  without  avail.  Then  the  contest 
is  changed  to  the  Courts  of  Justice,  and  the  plaintiffs  seek 
a  declaration  that  the  action  of  the  Lodges  is  incompetent 
and  contrary  to  natural  justice. 
31 — VOL.  XXVIII.  o.R. 
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Judgment.  It  seems  to  me  very  plain  that  the  principle  of  such 
Boyd,  0.  cases,  as  Wright  v.  Incorporated  Synod  of  the  Diocese  of 
Huron,  11  S.  C.  R.  95,  and  Pepe  v.  City  and  Suburban 
Permanent  Building  Society,  [1893]  2  Ch.  312,  is  con- 
clusive against  the  plaintiffs.  They  enter  into  no  contract 
to  receive  a  specific  sum ;  on  the  contrary,  as  members 
of  a  society  which  has  powers  of  internal  regulation  and 
legislation,  they  are  willing  to  take  the  benefits  from 
time  to  time  defined  by  the  by-laws  of  the  Lodge.  The 
very  notion  of  being  governed  by  by-law,  indicates  that 
change,  repeal,  and  amendment,  are  expected,  if  not 
invariable,  concomitants  of  such  a  power  according  to 
changed  circumstances  and  in  view  of  the  best  interests 
of  the  private  society  so  organized. 

There  is  no  question  here  as  to  the  good  faith  of  the 
membership  in  making  this  change,  or  as  to  the  express 
power  to  change  from  time  to  time  ;  and  that  being  so,  it 
seems  inevitable  that  these  two  members  put  themselves 
into  the  hands  of  the  whole  body,  agreeing  to  abide  by 
the  decision  of  the  required  majority  as  to  any  changes  in 
the  matters  regulated  by  by-laws.  Apart  from  American 
decisions  cited,  there  are  two  English  in  the  Queen's  Bench 
Division  in  1891,  exactly  in  point :  Stooke  v.  Mutual 
Provincial  Alliance,  Wollsteins  Cases  Affecting  Friendly 
Societies,  p.  226,  and  Dixon  v.  Thompson,  ib.,  259. 

The  actions  fail  and  are  dismissed,  but  I  hope  costs  will 
not  be  asked. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Marshall  v.  The  Central  Ontario  Railway  Company. 

Defamation—Slander — Corporation — Master  and  Servant — Railway  Com- 
pany— Employee  Drinking  on  Duty — Summary  Dismissal — Railway 
Act,  51  Vict.  ch.  29  (D.). 

An  action  for  slander  will  not  lie  against  a  corporation. 

It  is  good  cause  for  the  summary  dismissal  by  a  railway  company  of  one 
of  its  employees  that  he  was  proved  while  on  duty  to  nave  drunk 
intoxicating  liquor  with  other  employees  ;  and  although  only  a  recipient 
of  the  intoxicating  liquor,  such  conduct  constitutes  a  participation  in  a 
criminal  offence  under  sec.  293  of  the  Railway  Act,  51  Vict.  ch.  29  (D.), 
which  prohibits  anyone  selling,  giving  or  bartering  spirits  or  intoxicat- 
ing liquor  while  on  duty. 

This  was  an  action  for  wrongful  dismissal  and  slander  by  Statement, 
the  defendants  tried  before  Rose,  J.,  and  a  jury  at  Belleville 

The  slander  complained  of  was  that  "  the  defendants 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff 
the  words  following,  i.e., '  he  was  drunk '  meaning  that  the 
plaintiff  was  drunk  while  in  the  employ  of  the  defendants 
and  on  duty  as  their  roadmaster,  such  words  being  spoken 
of  and  concerning  him  by  the  defendants  in  relation  to  his 
business  and  calling  as  roadmaster." 

The  learned  Judge  ruled  that  slander  would  not  lie  against 
a  corporation  ;  and  he  dismissed  the  action  as  to  this  count. 

At  the  time  of  the  dismissal  of  the  plaintiff  he  was  the 
roadmaster  of  the  defendants  having  as  such  charge  of  their 
railway  from  Ireton  to  Coehill,  some  fifty-four  miles  in  all ; 
and  while  on  duty  on  the  16th  day  of  May,  1895,  a  special 
train  left  Coehill  for  Trenton  for  the  purpose  of  picking  up 
ties  along  the  railway  from  Coehill  towards  Trenton.  Riding 
upon  the  engine  of  this  train  were  the  conductor  Bowler,  the 
driver  Berry,  the  fireman  Reynolds,  and  the  plaintiff. 

At  Rath  bun,  a  station  on  the  railway,  a  bottle  of  whiskey 
was  procured  either  by  the  plaintiff  or  driver,  and  from 
this  bottle  the  plaintiff,  conductor  and  driver  drank  in  the 
course  of  the  journey,  the  plaintiff  on  one  occasion  receiv- 
ing the  bottle  from  the  conductor ;  and  for  so  drinking  the 
conductor,  driver,  and  the  plaintiff  were  dismissed  by  the 
defendants  from  their  service,  which  was  the  alleged 
wrongful  dismissal. 
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Statement.  The  learned  trial  Judge  was  of  the  opinion  that  such 
drinking  justified  the  defendants  in  dismissing  the  plaintiff 
from  their  service,  and  gave  judgment  dismissing  the 
action  with  costs. 

The  plaintiff  moved  on  notice  to  set  aside  the  judgment 
and  for  a  new  trial. 

On  January  18th,  1897,  before  a  Divisional  Court  com- 
posed of  Armour,  C.  J.,  Falcon  bridge,  and  Street,  J  J., 
Clute,  Q.C.,  supported  the  motion.  The  learned  Judge 
should  have  proceeded  with  the  trial  of  the  slander  count 
as  well  as  that  for  the  wrongful  dismissal.  Slander  lies 
against  a  corporation  under  the  circumstances  appearing 
here.  [Armour,  C.  J. — There  will  be  no  object  in  pro- 
ceeding with  the  argument  on  the  slander  count,  as  we  are 
all  agreed  that  slander  will  not  lie  against  a  corporation.]* 
Then  as  to  the  wrongful  dismissal.  The  only  thing  proved 
against  the  plaintiff  was  taking  a  chink  of  whiskey  out 
of  a  bottle,  which  was  handed  him  by  the  conductor.  This 
of  itself  would  not  justify  a  dismissal.  It  should  have  been 
shewn  that  it  had  the  effect  of  preventing  him  properly  per- 
forming  his  duty.  So  long  as  he  was  properly  able  to  do  his 
duty,  the  company  could  have  no  ground  for  complaint. 

W.  li.  Riddell,  and  Monro  Ovier,  contra.  This  case 
must  be  read  in  the  light  of  section  293  of  "  The  Railway 
Act,"  51  Vict.  ch.  29  (D.),  which  renders  every  person  sell- 
ing* giving  or  bartering  spirituous  or  intoxicating  liquor 
to  or  with  a  servant  or  employee  of  the  company  while  on 
duty  liable  to  a  penalty,  etc.  The  plaintiff  in  taking  the 
liquor  was,  therefore,  participating  in  the  offence  prohibited 
by  the  section,  and  his  dismissal  was,  therefore,  justifiable. 
But  apart  from  this  provision  of  the  statute  his  dismissal 
was  proper.  It  is  the  duty  of  the  company  to  see  that 
their  road  is  properly  managed,  and  that  no  risk  to  travel- 
lers is  incurred  ;  and  it  cannot  be  for  a  moment  argued  that 

*See  Morawetz  on  Corporations,  2nd  ed.,  par.  727.  Townshend  on 
Slander,  4th  ed.,  sec.  265,  at  p.  474.  Odgers,  3rd  ed.,  p.  435.  Gilbert  v 
Crystal  Fountain  Lodge,  80  Ga.  284,  4  S.  £.  R.  905. 
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where  the  company  see  men  drinking,  or  it  comes  to  their  Argument, 

knowledge  that  they  were  drinking  while  on  duty,  they 

are  not  justified  in  dismissing  them.     The  plaintiff  was  in 

a  most  responsible  position.     He  was  foreman  of  the  gang 

for  the  purpose  of  collecting  and  distributing  the  ties. 

The  evidence  also  disclosed  that  he  had  been  caught  drunk 

on  a  former  occasion  while  on  duty,  and  was  warned  that 

if  he  was  caught  drinking  again,  he  would   be  dismissed. 

The  case  of  Pearce  v.  Foster,  17  Q.  B.  D.  536,  shews  that 

the  dismissal  was  proper. 

Clwte,  Q.  C,  in  reply.  Section  293  has  no  application 
to  this  case.  It  only  applies  to  the  case  of  the  person  giving 
the  liquor,  and  hot  to  the  person  receiving  it.  It  never 
•could  be  intended  that  for  merely  taking  a  drink  from 
another  employee  of  the  road  the  plaintiff  can  be  dismissed. 

January  25th,  1897.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

I  think  that  the  judgment  of  the  learned  Judge  was 
right  and  should  be  affirmed. 

It  was  said  by  Lopes,  L.  J.,  in  Pearce  v.  Foster,  L.  R.  17 
Q.  B.  D.  536,  at  p.  542,  that "  If  a  servant  conducts  himself  in 
a  way  inconsistent  with  the  faithful  discharge  of  his  duty  in 
the  service,  it  is  misconduct  which  justifies  immediate  dis- 
missal. That  misconduct,  according  to  my  view,  need  not 
be  misconduct  in  the  carrying  on  of  the  service  or  the 
business.  It  is  sufficient  if  it  is  conduct  which  is  prejudi- 
cial or  is  likely  to  be  prejudicial  to  the  interests  or  to  the 
reputation  of  the  master,  and  the  master  will  be  justified, 
not  only  if  he  discovers  it  at  the  time,  but  also  if  he  dis- 
<sovers  it  afterwards,  in  dismissing  that  servant." 

The  plaintiff  in  this  case  was,  in  my  opinion,  in  drinking 
whiskey  as  and  when  he  did  while  on  duty,  conducting 
himself  in  a  way  inconsistent  with  the  faithful  discharge 
of  his  duty  to  the  defendants,  and  in  a  manner  which  was 
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Judgment,  prejudicial  or  was  likely  to  be  prejudicial  to  the  interests. 
Armour,  C.J.  of  ^e  defendants,  and  they  were  therefore  justified  in  dis- 
charging him  from  their  service. 

He  was,  moreover,  in  so  doing,  concurring  in  the  com- 
mission of  a  crime,  and  this  also  was,  in  my  opinion,  such 
misconduct  as  justified  his  dismissal. 

Section  293  of  "  The  Railway  Act,"  51  Vict.  ch.  29  (D.), 
provides  that  "  every  person  who  sells,  gives  or  barters  any 
spirituous  or  intoxicating  liquor  to  or  with  any  servant  or 
employee  of  any  company,  while  on  duty,  is  liable  on  sum- 
mary conviction  to  a  penalty  not  exceeding  $50,  or  to 
imprisonment  with  or  without  hard  labour  for  a  period  not 
exceeding  one  month,  or  to  both." 

This  provision  extends,  in  my  opinion,  to  the  case  of 
one  servant  or  employee  of  the  company  selling,  giving  or 
bartering  any  spirituous  or  intoxicating  liquor  to  or  with 
another  servant  or  employee  of  the  company,  and  in  this 
case  the  servant  or  employee  of  the  defendants  who  gave 
the  whiskey  to  the  plaintiff  was  guilty  of  a  crime  under 
this  provision,  and  the  plaintiff  in  receiving  the  whiskey 
was  concurring  in  the  commission  of  it. 

The  motion  must  therefore  be  dismissed  with  costs. 

G.  F.  H. 
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[DIVISIONAL  COURT.] 

Rose 

v. 

The  Corporation  of  the  Village  of  Morrisburg. 

Water  and  Watercourse* — Ditches  and  Watercourses  Act — Completion  of 
Work  by  Engineer — Time  for  Engineer  to  take  Action— Municipal  Cor- 
poration*— Placing  Amount  for  which  Owners  Liable  on  the  Collector's 
Roll— Reeve— Corporate  Act—R.  S.  O.  ch.  220,  sees.  15,  18-57  Vict, 
ch.  55,  sees.  28,  30  (O.J. 

By  section  28  of  57  Vict.  ch.  55  (R.  S.  O.  ch.  220,  sec.  15),  the  Ditches 
and  Watercourses  Act,  it  is  provided  that  "  the  engineer,  at  the  expir- 
ation of  the  time  limited  by  the  award  for  the  completion  of  the  ditch, 
shall  inspect  the  same,  if  required  in  writing  so  to  do  by  any  of  the 
owners  interested,  *  *  and  may  let  the  work  *  *  to  the  lowest 
bidder,"  etc.  : — 

Held,  that  even  the  lapse  of  two  years  did  not  debar  the  engineer  from 
acting  under  the  above  section,  where  it  was  plainly  made  to  appear 
that  the  drain  was  not  made,  within  the  time  or  after  the  time,  of  the 
proper  dimensions,  by  the  person  who  had  the  first  option  to  do  the 
work : — 

Held,  also,  that  the  amount  the  several  owners  are  liable  for  may  be 
placed  upon  the  collector's  roll  under  57  Vict.  ch.  55,  sec.  30  (R.  S.  O. 
ch.  220,  sec.  18),  on  the  authorization  of  the  reeve  of  the  municipality. 

Meredith,  J.,  dissenting. 

This  action  was  commenced  by  special  summons  in  the  Statement. 
Fifth  Division  Court  in  the  united  counties  of  Storcnont, 
Dundas  and  Glengarry,  on  December  22nd,  1894,  to  recover 
$107  paid  under  protest  to  the  defendants'  collector  for 
money  placed  upon  the  collector's  roll,  pursuant  to  two 
certificates  of  the  engineer  of  the  township  of  Williams- 
burg, within  which  lie  the  boundaries  of  the  village  of 
Morrisburg. 

The  certificates  in  question  were  given  pursuant  to 
R.  S.  O.  ch.  220,  sec.  16,  of  the  Ditcfhes  and  Watercourses 
Act,  as  to  work  done  in  respect  to  a  certain  ditch,  and  the 
amounts  due  for  the  same. 

The  award  made  under  the  said  Act  on  December  10th, 
1890,  ordered  the  ditch  in  question  to  be  dug.  It  began 
in  the  township  of  Williamsburg,  ran  through  lands  in 
Morrisburg,  and  ended  in  Williamsburg.  The  award 
provided  that  the  work  should  be  done  and  completed  by 
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Statement.  August  1st,  1891,  and  a  portion  of  it  was  required  to  be 
done  by  the  plaintiff. 

In  October,  1893,  the  township  engineer  was  for  the  first 
time  notified  to  inspect  the  ditch,  and  carry  out  the  award. 
He  accordingly  made  an  inspection,  and  caused  what  far- 
ther work  he  found  necessary,  to  be  done,  and  gave  the 
certificates  above  mentioned. 

The  further  facts  of  the  case  sufficiently  appear  from 
the  judgments. 

On  September  9th,  1896,  judgment  of  nonsuit  was  given, 
and  on  October  1st,  1896,  an  application  for  a  new  trial 
was  refused. 

The  plaintiff  moved  by  way  of  appeal  before  the  Divi- 
sional Court  on  grounds  referred  to  in  the  judgments. 

The  motion  was  argued  on  November  2nd,  1896,  before 
Boyd,  C,  and  Ferguson,  and  Meredith,  JJ. 

A.  H.  Marsh,  Q.  C,  for  the  plaintiff.  All  those  inter- 
ested having  been  notified  to  inspect  the  drain  when  the 
work  was  finished,  are  estopped  from  complaining  The 
engineer  had  no  jurisdiction  to  make  the  inspection  at  the 
time  he  made  it,  long  after  the  completion  of  the  drain. 
There  was  nothing  to  base  the  jurisdiction  on.  The  filing  of 
the  certified  copy  of  the  award  is  necessary.  There  should 
have  been  some  corporate  act  under  R.  S.  O.  ch.  220,  sec. 
26,  before  the  money  was  put  on  the  collector's  roll.  I 
refer  to  Municipal  Corporation  of  the  Town  of  Trenton 
v.  Dyer,  24  S.  C.  R.  474. 

Adam  Johnston,  for  the  defendants.  It  is  not  true  that 
all  parties  were  notified  to  attend  and  inspect  the  drain. 
The  time  mentioned  in  the  statute  is  directory  only.  When 
the  certificate  of  the  engineer  came  in  the  money  had  to 
be  paid.  The  township  engineer  is  a  judicial  officer.  All 
parties  knew  that  the  ditch  was  not  in  accordance  with 
the  award.    The  plaintiff  did  not  do  the  work,  as  it  was 
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her  duty  to  do  it ;  it  was  enforced  by  the  engineer,  nnd  Aigunwnfc. 
when  it  was  done  it  was  her  duty  to  pay  for  it.  The 
township  council  and  village  council  are  mere  collecting 
agencies.  The  plaintiff  and  her  son  had  full  notice  of 
what  the  award  was  :  see  Township  of  Pembroke  v.  Canada 
Central  M.  W.  Co.,  3  O.  R.  503  ;  0 'Byrne  v.  Campbell,  15 
O.  R  339  ;  Hepburn  v.  Township  of  Orford,  19  O.  R.  585. 

December  17th,  1890.     Boyd,  C.  :— 

Upon  the  evidence  and  merits  of  this  appeal  I  agree 
with  the  judgment  in  appeal,  that  the  plaintiff  was  liable 
to  pay  for  the  outlay  made  under  the  directions  of  the 
engineer  for  the  proper  completion  of  the  drain  over  the 
property  of  the  plaintiff.  She  failed  to  do  the  work  within 
the  time  fixed  for  completion,  and  made  no  application  for 
the  extension  of  the  time  under  section  15  of  the  Ditches 
and  Watercourses  Act,  R.  S.  O.  ch.  220.  The  inspection  of 
the  ditch  in  the  fall  of  1891  on  the  part  of  some  of  the 
landowners  interested  does  not  upon  all  the  evidence  show 
satisfaction  with  and  adoption  of  the  work  ;  on  the  con- 
trary, the  very  man  (Jarmack)  who  did  the  work  says  that 
the  ditch  was  not  up  to  the  standard  of  the  award  when 
dug  in  1891.  Other  witnesses  say  that  it  was  little  more 
than  half  dug  according  to  the  fixed  dimensions,  and  that 
it  would  not  carry  the  water  off.  Written  complaint  was 
made  to  the  engineer  in  September,  1892,  and  in  August 
and  October,  1893,  which  resulted  in  his  making  the  ex- 
amination required  by  the  statute,  and,  finding  it  unfinished, 
he  let  out  the  work  to  be  completed,  which  was  done  at  a 
cost  of  $107.  There  is  no  evidence  of  estoppel  or  laches 
which  can  affect  the  action  of  the  municipality  and  its 
officers  in  the  premises,  if  the  complaint  was  in  time.  Now, 
if  the  work  of  construction  is  not  completed  within  the 
time  fixed  by  the  award  by  the  person  who  is  directed  to 
do  the  work,  the  remedy  for  non-completion  is  not  to  be 
sought  in  the  Courts,  but  the  performance  of  the  work 
shall  be  secured  in  the  manner  provided  for  by  the  Ditches 
32 — VOL.  XXVIII.  O.R. 
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Jadgment.  and  Watercourses  Act,  52  Vict.  ch.  49,  sec.  4  (2),  (1889). 
Boyd,  0.  And  by  the  Act  of  1894,  57  Vict.  ch.  55,  sec.  24,  it  is  pro- 
vided that  the  award  shall  be  valid  and  binding  to  all 
intents  and  purposes  whatsoever,  notwithstanding  any 
defect  either  in  form  or  substance  *  *  in  any  of  the 
proceedings  relating  to  the  works  to  be  done  thereunder 
taken  under  the  provisions  of  that  Act.  Though  this  sec- 
tion does  not  expressly  cover  the  award  in  hand,  it  suffi- 
ciently indicates  that  a  strict  method  of  viewing  the  pro- 
ceedings is  to  be  deprecated — as  the  local  community  is 
left  to  be  a  law  unto  itself  in  carrying  out  the  award. 

Therefore,  I  think,  that  in  construing  the  expression 
used  in  sec.  15  of  R.  S.  O.  ch.  220,  which  is  repeated  also 
in  section  28  of  the  last  Act,  viz.,  "  the  engineer  shall  at 
the  expiration  of  the  time  limited  by  the  award  for  the 
completion  of  the  works  inspect  the  ditch  or  drain,  if 
required  in  writing  so  to  do  by  any  of  the  parties  inter- 
ested," one  is  not  to  read  the  preposition  "at"  as  con- 
trolling the  whole,  and  restricting  the  person  requesting 
the  inspection  to  act  contemporaneously  with  the  date 
fixed  for  the  completion  of  the  work.  The  meaning  is 
that  the  proprietor  through  whose  land  the  ditch  partly 
goes,  is  to  be  allowed  the  whole  period  fixed  by  the  award 
for  the  completion  of  the  work  by  himself  on  his  own 
land,  and  if  he  fails  to  complete  within  that  time,  then  it 
is  open  for  those  interested  to  bring  on  the  engineer  in 
order  to  have  the  whole  work  properly  completed*  The 
lapse  of  a  year  or  of  even  two  years  I  do  not  consider  fatal 
if  it  is  plainly  made  to  appear  that  the  drain  was  not 
made  within  the  time  or  after  the  time  of  the  proper 
dimensions  by  the  one  who  had  the  first  option  to  do  the 
work. 

The  purpose  of  the  Act  is  that  the  drainage  contemplated 
be  made  effective  according  to  the  award  by  the  method 
provided  under  the  Act,  and  it  would  frustrate  the 
whole  object  of  the  landowner,  if  the  power  to  remedy  an 
important  piece  of  work  disappears  unless  complaint  is 
made  forthwith  at  the  very  day  when  the  time  fixed  by 
the  award  for  completion  by  the  owner  expires. 
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The  forms  given  by  the  statute  R.  S.  O.  ch.  220,  indicate  Judgment, 
that  no  special  importance  is  centred  on  the  point  of  time.  Boyd,  C. 
Thus  the  award  form  E.  is  to  provide  for  the  doing  by 
each  person  of  the  share  allotted  to  him,  thus :  "  And  said 
portion  shall  be  made  and  completed  within  (name  time 
within  which  to  be  completed),"  and  in  form  F.,  the  engi- 
neer is  to  certify  that  certain  work  has  been  completed 

under  his  direction  "  which  the  said having  failed  to 

do  was  by  me  subsequently  let  to,  etc."  In  brief  I  read 
the  word  "  at "  of  this  section  as  meaning  "after,"  agre- 
ably  to  Re  Railway  Sleepers'  Supply  Co.,  29  Ch.  D.,  at  p. 
206  ;  and  The  Queen  v.  Arkwright,  12  Q.  B.,  at  p.  970. 

The  evidence  is  very  meagrely  taken  down,  and  some 
facts  have  to  be  groped  for,  but  it  was  conceded  that  this 
sum  of  $107  was  paid  to  the  contractors  who  did  the  work 
under  sec.  16  of  the  Act  (see  also  sec.  13),  by  the  munici- 
pality of  Williamsburg.  Thus  it  appears  that  in  respect  of 
the  lands  in  Morrisburg,  where  plaintiff's  lands  are,  the  clerk 
of  Williamsburg  forwarded  in  September,  1894,  to  the 
clerk  of  Morrisburg  the  certified  copy  of  the  engineer's 
certificate  as  to  their  amounts  under  section  20  of  the  Act 
of  1894  then  in  force  (57  Vict.  ch.  55),  and  this  and  other 
sums  were  paid  by  Morrisburg  to  Williamsburg.  This 
amount  payable  by  the  plaintiff  not  being  paid  by  her  to 
recoup  the  municipality  it  was  put  upon  the  collec- 
tor's roll  by  the  clerk  under  the  instructions  of  the  reeve. 
To  the  legality  of  this  course  two  objections  were  made, 
(1)  that  no  certified  copy  of  the  award  was  filed  with  the 
clerk  of  Morrisburg,  and  (2),  that  there  was  no  corporate 
act  of  Morrisburg  in  directing  the  levy  of  the  amount 
claimed  from  the  plaintiff. 

As  to  the  first,  there  is  no  requirement  under  the  law  in 
force  when  the  award  was  made  (December  10th,  1890), 
that  it  should  be  filed  with  the  adjoining  municipality. 
By  sec.  10  of  R.  8.  O.  ch.  220,  the  award  was  to  be  filed 
with  the  clerk  of  the  municipality  wherein  the  undertak- 
ing was  begun  {i.e.,  Williamsburg  in  this1  case),  and  then 
certified  copies  of  the  award  might  be  given  in  evidence  as 
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Judgment,  mentioned.  By  section  26,  if  the  drain  was  continued  into 
Boyd,  C.  &  neighbouring  municipality  there  was  a  direction  that  the 
clerk  of  the  first  municipality  shall  forward  to  the  clerk  of 
the  other  a  certified  copy  of  the  award.  There  is  no  direc- 
tion to  file  it,  and  there  is  no  satisfactory  evidence  here  to 
shew  that  all  was  not  rightly  done  by  the  then  officers  of 
the  locality.  The  award  and  copies  of  it  are  spoken  of  in 
evidence  as  being  in  the  hands  of  the  landowner  and  the 
contractor  in  1891,  and  non  constat  that  one  of  these 
was  not  the  copy  forwarded  to  the  clerk.  But  apart  from 
this,  I  do  not  think  the  objection  is  open  to  the  plaintiff. 
The  last  statute  under  which  the  levy  was  made  seems  to 
contemplate  that  the  forwarding  of  the  certificate  is  the 
important  document  on  which  the  compulsory  action  is  to 
be  based  :  see  sec.  20  of  Act  of  1894,  by  which  the  council 
were  empowered  to  take  proceedings  for  the  collection  of 
the  sums  so  certified  to  be  paid.  The  form  of  engineer's 
certificate  issued  in  this  case  on  November  22nd,  1893, 
reads  that  the  amount  shall,  unless  forthwith  paid,  be  added 
to  the  collector's  roll  as  provided  by  sec.  18  of  the  Act 
(see  R.  S.  O.  ch.  220,  Form  F.,  p.  2372).  Though  these  latter 
words  were  left  out  in  the  form  in  the  new  Act,  yet  this 
certificate  was  issued  before  the  Revised  Statutes  was 
replaced  by  the  Act  of  May  5th,  1894  (see  sec.  42  of  Act 
of  1894). 

This  form  of  certificate  also  indicates  that  the  act  of 
adding  the  amount  on  the  roll  was  an  administrative  act 
of  a  merely  ministerial  character  not  needing  the  interven- 
tion of  the  council  as  a  deliberative  body.  The  new  Act, 
57  Vict.  ch.  55,  (O.)  sec.  12,  recognizes  the  action  of  the 
reeve  as  representative  of  the  council,  and  as  to  this  point 
I  think  the  council  may  delegate  the  matter  to  him,  and 
his  direction  to  the  clerk  to  add  to  the  roll  the  amount 
payable  by  the  plaintiff  would  in  that  event  be  sufficient 
authorization  on  the  part  of  the  corporation.  I  assume 
that  the  reeve  had  authority  to  direct  as  he  did :  .see  The 
Queen  v.  The  Justices  of  Frodsham  and  Edwards,  62 
L.  J.  M.  C.  120. 
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Altogether,  therefore,  I  find  no  ground  to  justify  rever-    Judgment, 
sing  the  judgment  and  order  of  the  county  Judge  on  this    Boyd,  O. 
appeal.  , 

Appeal  is  dismissed  with  costs. 

Ferguson,  J. : — 

It  seems  clear  that  the  plaintiff  did  not  properly  con- 
struct the  part  of  the  ditch  or  drain  falling  to  her  to  be 
constructed. 

The  engineer  might,  as  I  think,  properly  interfere  as 
he  did,  and  at  the  time  he  did,  having  been  moved  as  he 
was  by  a  requisition  in  writing  such  as  is  meant  and  con- 
templated by  the  statute.  The  words  "  at  the  expiration 
of  the  time  limited  by  the  award  for  the  completion  of  the 
work  "  in  the  first  and  second  lines  of  section  15  of  the 
Act,  R.  S.  O.  c.  220,  should  not,  as  I  think,  be  read  according 
to  the  letter.  The  engineer  is  to  inspect  only  if  required 
in  writing  so  to  do ;  and  should  the  precise  time  pass,  by 
inattention  or  otherwise,  without  any  such  written  require- 
ment, is  one  to  say  that  there  never  can  thereafter  be  any 
requirement  or  inspection  or  any  adjustment  of  the  rights 
and  liabilities  under  the  Act  ? 

The  others  concerned  and  interested  in  the  matters  of 
the  ditch  or  drain  were  not  estopped  by  their  silence  or 
want  of  action  at  a  particular  period,  as  contended  for  on 
behalf  of  the  plaintiff,  so  as  to  deprive  the  one  who  gave 
the  written  requisition  to  the  engineer  of  the  right  so  to  do. 
The  necessary  elements  of  an  estoppel  do  not  appear.  As 
to  the  contention  in  respect  to  the  copy  of  the  award,  it 
does  not  appear  that  a  copy  of  the  award  was  not  sent. 
Jt  is  only  not  shewn  that  a  copy  was  sent  and  no  copy 
was  found  upon  the  sort  of  search  that  was  made.  A  cer- 
tified copy  of  the  proper  certificate  was  sent  or  forwarded, 
and  to  me  this  seems  to  have  been  the  important  docu- 
ment. It  is  the  one  that  declare**  the  liabilities,  and  it  is 
virtually  upon  this  declaration  that  the  proceedings  for 
collection  are  had. 
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Judgment.  ft  appears  that  the  amount  was  placed  upon  the  collec- 
Ferguson,  J.  tor's  roll  by  the  reeve  or  by  his  immediate  direction.  The 
Act  requires  that  the  council  shall  cause  this  to  be  done. 
It  does  not  require  that  this  shall  be  done  by  by-law,  reso- 
lution or  any  thing  of  the  sort,  and  I  cannot  but  think  that 
the  fair  inference  is  that  the  act  was  done  by  the  reeve  for 
the  council,  at  their  instance  or  by  their  direction  and 
instruction,  and,  taking  this  to  be  so,  the  council  caused 
the  sum  to  be  added  to  the  collector's  roll.  I  think  the 
plaintiff's  contention  in  this  regard  should  not  succeed. 

It  seems  to  be  true  that  the  money  was  paid  by  the 
plaintiff  under  M  pressure  and  protest/'  but  it  was  rightly 
demanded,  so  far  as  I  am  able  to  perceive,  and  was  rightly 
paid,  and  cannot  be  recovered  back.  I  can  see  no  ground 
on  which  the  plaintiff  should  be  held  entitled  to  recover. 
I  think  the  judgment  appealed  from  is  right  and  should  be 
affirmed  with  costs. 

Meredith,  J. : — 

It  is  not  contended  that  the  plaintiff  cannot  recover  the 
money  in  question,  if  wrongly  exacted  from  her;  it  is 
indeed  admitted  that  if  the  tax  was  not  rightly  imposed 
she  can  recover  it ;  so,  that  which  is  now  to  be  determined 
is,  whether  or  not  the  defendants  had  the  right  to  compel 
the  plaintiff  to  pay. 

They  claim  that  right  under  the  provisions  of  The 
Ditches  and  Watercourses  Acts ;  and  but  for  such  enact- 
ments it  is  manifest  there  would  be  no  such  right. 

These  Acts  must  be  treated  as  remedial  ones,  but  as  they 
provide  for  somewhat  arbitrary  interference  with  common 
law  rights  of  property  the  defendants  ought  to  shew  at 
least  a  substantial  compliance  with  their  provisions  before 
obtaining  protection  under  them  ;  while  giving  full  effect 
to  their  expressed  purpose  care  should  be  taken  that  such 
effect  is  given  only  in  the  way  provided,  and  that  common 
law  rights  are  not  unwarrantably  interfered  with. 

No  one  questions,  in  this  action,  the  validity  of  the 
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award  made  by  the  engineer  under  the  Acts ;  the  question  Jndgm«nt» 
is  whether  the  subsequent  proceedings  are  warranted  by  Meredith,  J. 
the  Acts;  whether  the  engineer  had  any  power  to  let 
the  work,  which  he  did  let,  upon  the  plaintiff's  lands  at 
her  expense ;  and  whether,  if  so,  the  plaintiff  could  be 
compelled  to  pay  that  expense  without  the  council  of  the 
municipality  in  which  the  lands  are  situate  having  re- 
quired it  The  other  points  urged  for  the  plaintiff  are  not, 
in  my  opinion,  for  the  reasons  stated  during  the  argument, 
substantial. 

The  first  question  for  consideration  is,  therefore,  whether 
the  engineer's  action  was  authorized  by  the  enactments ; 
and,  if  not,  whether  the  plaintiff's  conduct  precludes  her 
from  the  benefit  of  her  claim  that  it  was  not 

The  award  was  made  on  the  10th  day  of  December,  1890, 
and  the  time  limited  by  it  for  the  completion  of  the  work 
expired  on  the  first  day  of  August  next  following. 

The  15  th  section  of  The  Ditches  and  Watercourses  Act, 
R.  S.  O.  ch.  220,  provides  that  the  engineer,  if  required  in 
writing  by  any  of  the  parties  interested,  "shall,  at  the 
expiration  of  the  time  limited  by  the  award  for  the  com- 
pletion of  the  work,"  inspect  the  ditch  or  drain,  and  that 
if  he  finds  the  work  or  any  portion  of  it  not  completed  in 
accordance  with  the  award,  he  may  let  it  in  sections,  as 
apportioned  in  the  award,  after  certain  notice ;  or  if  satisfied 
of  the  bona  fides  of  the  person  doing  the  work,  and  that 
there  is  good  reason  for  the  non-completion,  may  extend 
such  time ;  and  by  an  amendment  to  that  section — 52  Vict 
ch.  49,  sec.  3  (O.) — he  is  empowered  to  let  the  work  a  second 
time,  or  of tener  if  necessary,  in  order  to  secure  its  perform- 
ance and  completion. 

Under  a  requisition  in  writing,  signed  by  George  Dawley 
and  Simon  Dawley,  the  latter  only  being  one  of.  the  par- 
ties interested,  the  former  his  brother,  who  according  to 
his  own  testimony  lives  with  him  and  does  most  of  the 
business  for  him,  but  has  no  other  interest  in  the  matter, 
and  bearing  date  October  Gth,  1893,  the  engineer  for  the 
time  being,  who  was  not  the  engineer  by  whom  the  award 
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Judgment.  was  made,  professing  to  act  under  the  provisions  of  sec- 
Meredith,  J.  tion  15,  let  the  work  which  he  considered  necessary  for 
the  completion  in  accordance  with  the  award  of  those 
portions  of  the  drain  which  under  it  the  plaintiff  was  to 
make,  and  it  is  the  cost  of  such  work  that  is  now  in 
question  between  the  parties.  And  the  question  is,  had 
the  engineer  any  power,  more  than  two  years  after  the 
expiration  of  the  time  limited  by  the  award  for  the  com- 
pletion of  the  work,  to  do  that  which  under  the  section  in 
question  he  was  empowered  to  do  "  at  the  expiration  "  of 
such  time  ? 

For  two  reasons  I  would  answer  the  question  in  the 
negative :  tirst,  because  the  legislature  has  said  "  at "  not 
"  after  "  the  expiration  of  the  time  limited  ;  and  \  am  quite 
unprepared  to  say  that  the  legislative  assembly  did  not 
know  the  difference  between  the  words  "  at "  and  "  after ; " 
and,  second,  because  it  seems  to  me  to  be  contrary  to  the 
whole  sense  of  the  proceeding  to  hold  that  this  somewhat 
arbitrary  power  can  be  exercised  at  any  time  whether  two 
or  ten  or  any  other  number  of  years  after  the  time  limited 
for  the  completion  of  the  work. 

The  legislature  has  seen  fit  to  make  the  engineer's  juris- 
diction in  this  respect  depend  upon  a  requisition  in  writing 
by  a  party  interested,  and  upon  its  being  exercised  at  the 
expiration  of  the  time  limited  by  the  award  for  the  com- 
pletion of  the  work,  two  simple  and  plain  things:  what 
right  have  we  then  to  say  that  it  is  not  to  depend  upon 
this,  but  is  to  depend  upon  whether  it  is  plainly  made  to 
appear  that  the  drain  is  not  made  of  the  proper  dimensions, 
disregarding  time  altogether;  a  thing  not  mentioned  in 
the  Acts,  nor  likely  to  have  been,  as,  unless  the  jurisdiction 
was  invoked  or  exercised  at  the  time  fixed  for  the  comple- 
tion of  the  award  as  the  Act  provides,  it  would  be  apt  to 
raise  a  contention  upon  a  difficult  question  of  fact  in 
many  cases  ;  and  it  could  hardly  have  been  intended  to 
leave  the  validity  of  the  engineer's  action  dependent  upon 
that  doubtful  question. 

The  engineer's  authority  is  to  be  invoked  and  exercised 
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at  the  time  fixed  for  the  completion  of  the  work,  because  Judgment, 
then  he  can  best,  and  then  only  can  he  in  a  satisfactory  Meredith,  J. 
manner,  see  and  find  whether  it  has  been  completed  in 
accordance  with  the  award  ;  then  he  can  by  the  exercise 
of  his  powers  prevent  delay  and  the  injury  arising  from 
it ;  and  then  he  can,  if  he  sees  fit,  "  extend  such  time,"  if 
satisfied  of  the  bona  fides  of  the  person  in  default,  and 
that  there  is  good  reason  for  such  default. 

To  those  who  construct  such  drains  as  that  in  question, 
otherwise  than  merely  mentally,  the  great  difficulty,  if  not 
the  impossibility,  of  finding  after  a  lapse  of  less  than  two 
years  whether  the  work  was  completed  in  accordance  with 
the  award,  is  obvious.  The  landowner  is  not  required  to 
make  an  efficient  drain,  he  is  required  only  to  make  it  in 
accordance  with  the  award ;  the  award  may  provide  for  a 
system  which  is  not  sufficient ;  and  the  engineer  is  not  to 
be  tempted  to  make  up  for  his  shortcomings  by  adding 
additional  burdens  upon  the  landowner  under  colour  of 
the  power  conferred  upon  him  by  section  15.  Nor  is  the 
owner  to  be  compelled  under  this  section  to  clean  out  the 
ditch,  a  work  necessary  before  completing  it ;  often  neces- 
sary before  one  can  form  any  sort  of  opinion  whether  it 
was  originally  constructed  according  to  plans  and  specifi- 
cations or  not. 

Take  the  case  of  an  ordinary  building  contract  under 
which  the  architect  may  at  the  expiration  of  the  time 
agreed  upon  for  the  completion  of  the  work  be  called  on  to 
inspect  it,  and  if  not,  in  his  judgment,  completed  then  in 
accordance  with  the  contract,  may  have  the  work  done 
and  charge  the  cost  to  the  contractor,  could  any  one  say 
that  he  could,  more  than  two  years  after  that  time,  exer- 
cise that  power  ?  Could  any  one  rightly  say  that  the  pro- 
vision as  to  the  time  when  that  power  should  be  exercised 
had  no  effect  so  long  as  it  was  plainly  made  to  appear  that 
the  work  was  not  done  in  accordance  with  the  contract  ? 

The  Act  of  1894  provides  that  every  award  after  an 
appeal  against  it  or  after  the  time  for  appealing  against 
it   has    elapsed   shall   be   binding,   notwithstanding   any 
33— VOL.  XXVIII.  O.R. 
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Judgment,  defects  in  form  or  substance  in  the  award  or  in  the  pro- 
Meredith,  J.  ceedings ;  but  for  very  obvious  reasons  there  is  no  such 
provision  as  to  anything  done  under  section  15  or  as  to  the 
engineer's  certificate  provided  for  in  section  16  ;  therefore, 
those  who  seek  to  shelter  themselves  under  these  provi- 
sions of  the  Act  must  shew  a  case  coming  within  such 
provisions,  that  is,  shew  jurisdiction  in  the  engineer:  see 
Murray  v.  Dawson,  17  C.  P.  588  ;  Dawson  v.  Murray,  29 
U.  C.  R.  464  ;  York  v.  Township  of  Osgoode,  24  O.  R.  62, 
21  A.  R.  168,  and  24  S.  C.  R  282 ;  Hus  v.  The  School 
Commissioners  for  the  Municipality  of  the  Parish  of  Ste. 
Vietoire,  19  S.  C.  R.  477 ;  and  Trustees  of  Roman  Catholic 
Separate  School  of  Arthur  v.  The  Municipal  Corporation 
of  {lie  Township  of  Arthur,  21  O.  R.  60.  per  Boyd,  C,  at 
pp.  71-2. 

Such  cases  as  Re  Railway  Sleepers*  Supply  Co,,  29  Ch.  D., 
at  p.  206,  and  In  the  Goods  of  Thomas  Ruddy,  L.  R.  2 
P.  &  D.  330,  and  Ex  parte  Rosenthal,  In  re  Dickenson,  20 
Ch.  D.  315,  Collins  v.  Welch,  5  C.  P.  D.  27,  and  Ex  parte 
Lamb,  In  re  Southam,  19  Ch.  D.  169,  afford  to  me  no 
assistance  in  this  case,  being  so  entirely  different  from  it. 
The  case  of  The  Queen  v.  The  Commissioners  for  Special 
Purposes  of  the  Income  Tax,  21  Q.  B.  D.  313,  is  also  a  very 
different  case,  but  it  is  an  instructive  one,  and  I  think 
helps  the  plaintiff  here  very  much.  There  the  words  in 
question  were  "  within  or  at  the  end  of  the  year,"  and  so 
there  was  some  ground  for  contending  that  the  word  "  at " 
meant  "  after,"  for  if  it  meant  at  the  very  moment  that  the 
year  ended  it  would  mean  nothing,  because  that  moment 
would  be  included  in  the  word  "  within,"  which  would  give 
the  whole  year ;  and  so  it  was  contended  that  "  at "  meant 
"at  any  time  after;"  but  even  in  that  case  the  Court 
refused  to  give  so  loose  a  meaning  to  the  word,  the  Master 
of  the  Rolls  saying,  at  pp.  318-9,  "  I  think  the  proper  con- 
struction of  them," — the  words  "  within  or  at  the  end  of 
the  year," — "  is  that  they  mean  that  the  overpayment  must 
be  found  out  and  proved  in  as  short  a  time  after  the  end 
of  the  year  as  is  possible  in  the  particular  case  with  exer- 
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tion  on  the  part  of  the  person  claiming  repayment  I  will  Judgment, 
not  say  that  the  statute  simply  means  within  a  reasonable  Meredith,  J. 
time  after  the  end  of  the  year.  I  think  it  must  be  the 
shortest  time  in  which  it  could  be  done  if  every  exertion 
was  made  that  ought  to  be  made.  If  a  person  makes 
-delay  in  examining  into  his  affairs  so  as  to  exceed  this 
time,  though  such  delay  may  not  be  unreasonable,  still,  I 
think*  he  would  be  too  late.  The  case  would  not,  in  my 
opinion,  come  within  the  meaning  of  the  words  '  at  the 
■end  of  the  year/  as  used  in  the  section.  If,  on  the  con- 
trary, the  person  claiming  repayment  has  made  every  exer- 
tion which  he  ought  to  have  made  then  it  does  not  follow, 
because  several  months  or  even  a  year  or  even  two  years 
have  elapsed  from  the  end  of  the  year,  that  he  is  too  late ; 
if  he  could  not  have  taken  less  time  than  he  has  I  think 
he  would  have  satisfied  the  terms  of  the  section." 

That  case  is  so  entirely  different  from  this,  so  much 
more  obviously  unfavourable  to  the  plaintiff,  that  I  refer  to 
it  only  to  shew  that  were  the  cases  alike  the  judgment  of 
the  Court  of  Appeal  in  that  case  would  be  a  direct  autho- 
rity in  the  plaintiff's  favour,  for  more  than  two  years 
before  the  engineer's  inspection  of  the  work  the  persons 
•complaining,  as  well  as  all  other  persons  concerned,  knew 
that  the  drain  had  not  been  completed  by  the  plaintiff  in 
accordance  with  the  award. 

In  this  case  the  very  purpose  of  requiring  the  engineer 
to  inspect  the  work  is  that  he  may  ascertain  and  deter- 
mine whether  the  work  has  been  properly  done,  and,  if 
not,  that  he  may  have  it  so  done,  or  extend  the  time  for 
doing  it.  He  is  not  called  on  solely  to  take  the  work 
out  of  anyone's  hands ;  he  may  as  rightlj7  be  called  in  to 
see  if,  and  determine  that,  the  work  has  been  done  accord- 
ing to  the  award. 

I  cannot  by  any  process  bring  my  mind  to  conclude  that 
the  legislature  meant  that  at  any  time  after  the  comple- 
tion of  the  work,  when  probably  there  would  have  been  a 
change  of  the  engineer,  and  possibly  the  Jands  affected 
might  have  changed  owners  several  times,  any  of  the  per-* 
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Judgment,    sons  concerned  in  the  ditch  can  have  the  right  to  call  in 

Meredith,  J.  an  engineer  again  under  this  section  and  have  the  lands. 

encumbered  and  made  liable  to  sale  for  taxes.     If  so,  it 

will  introduce  another  element  of  difficulty  in  purchasing 

and  investigating  the  title  to  lands. 

Surely  what  the  legislature  meant  and  what  the  Act 
says,  is  this :  any  of  the  persons  concerned  in  the  drain 
may,  if  desired,  require  the  engineer  not  only  to  lay  out 
the  work,  but  also  see  that  it  is  completed,  and  for  that 
purpose  may  require  him  at  the  proper  time — the  time 
fixed  for  the  completion  of  the  work — to  pass  it  as  suffici- 
ent, or  to  have  it  then,  unless  he  sees  fit  to  extend  the 
time,  completed  in  accordance  with  the  award. 

If,  as  it  well  might  have  been  provided,  the  Act  had 
required  the  engineer  to  do  that  which  now  is  to  be  done 
only  if  required  in  writing  by  some  of  the  parties  inter- 
ested, could  it  be  contended  that  the  words  at  the  expi- 
ration of  the  time  limited  for  the  completion  of  the  work 
meant  at  any  time  after  the  time  so  limited  ?  Surely  no 
practical  person  would  suggest  that  there  could  be  any 
such  meaning  to  the  words  used  :  anything  so  unusual,  sa 
unpractical,  and  so  unfair  to  the  engineer,  as  well  as  to 
everyone  concerned,  would  seem  to  me  to  be  out  of  the 
question. 

There  is  nothing  unpractical,  nothing  difficult,  nor  any- 
thing unfair  in  requiring  anyone  desiring  to  have  the 
benefit  of  the  section  either  as  proof  of  having  performed 
his  part  of  the  work,  or  in  compelling  others  to  do  so,  to 
give  the  notice  in  time  so  that  the  engineer  may  attend 
and  inspect  the  work  at  the  proper  (for  all  purposes)  time> 
and  at  the  time  expressly  fixed  by  the  enactment. 

"At  the  expiration  of  the  time  limited  for  completion  of" 
the  work  does  not,  of  course,  in  a  case  of  this  kind,  mean 
any  particular  moment  of  time ;  if  the  thing  is  done  as  soon 
as  practically  possible  after  the  expiration  of  the  time  limited 
it  is  done  "at  the  time":  see  In  re  Tunnel  Mining  Co.,  56 
L.  J.  Chy.  104  j  3  Tiroes  L.  R.  584.  It  is  not  a  thing  that 
can  be  done  in  an  instant  of  time. 
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And  it  may  be  pointed  out  that  if  the  parties  interested  Judgafrrt. 
<do  not  see  fit  to  avail  themselves  of  the  benefit  of  the  Meredith,  J. 
section,  or  let  slip  the  opportunity,  they  are  not  compelled 
to  submit  always  to  any  disadvantage ;  they  can  compel 
the  deepening  or  widening  of  the  drain,  or  the  mainte- 
nance of  it  in  the  manner  provided  by  the  award,  or  have 
the  award  reconsidered  under  the  several  provisions  of 
the  Acts  in  those  respects. 

Then  upon  the  other  point,  sec.  18  of  The  Ditches  and 
Watercourses  Act,  R.  S.  O.  ch.  220,  contains  the  legislation 
applicable  to  this  case ;  and  it  provides  that  the  council 
shall  pay  the  engineer  his  additional  fees  mentioned  in  his 
certificate  given  under  section  16,  and  may  pay  the  pepson 
who  has  done  the  work,  the  amount  which  according  to 
the  certificate,  he  is  entitled  to  for  it,  and  thereafter  shall, 
if  the  amounts  are  not  paid  by  the  person  declared  by  the 
certificate  to  be  liable,  cause  the  amount  of  liability  to  be 
added  to  the  collectors  roll,  to  be,  with  interest  at  seven 
per  cent.,  a  charge  against  the  lands  of  the  person  liable,  to 
be  collected  in  the  same  manner  as  other  municipal  taxes. 

Now  it  is  very  plain  to  me  that  under  this  legislation 
the  council  is  required  to  do  something  more  than  play 
the  part  of  a  mere  automaton ;  the  members  of  the  council 
are  required  to  exercise  their  judgment  and  their  discre- 
tion. The  council  should  in  the  first  place  be  satisfied 
that  the  certificate  is  really  one  under  sec.  16,  and  that 
the  case  is  one  in  which  there  was  at  least  primd  fade 
jurisdiction  in  the  engineer.  The  council  is  not  required, 
nor  competent,  to  sit  in  appeal  upon  the  engineer's  action ; 
but  it  is  surely  bound  to  be  satisfied  that  the  case  is  one 
within  the  powers  conferred  on  him  by  the  Act :  they 
are  not  bound  to  pay,  for  instance,  according  to  a  certifi- 
cate, not  based  upon  any  award ;  they  must  exercise  some 
judgment ;  they  must  satisfy  themselves  that  the  certificate 
is  the  engineer's  certificate,  and  that,  primd  facie  at  least, 
the  matter  is  one  within  the  Act.  Then  they  must  exercise 
their  discretion  whether  the  corporation  will  pay  for  the 
work,  and  collect  the  amount  as  taxes  afterward,  or  collect 
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Judgment  it  as  taxes  and  then  pay  it  over  to  the  person  entitled. 
Meredith,  J.  The  section  is  not  very  plainly  expressed  in  this  respect, 
but  that  is  apparently  what  is  meant  by  the  permission 
to  pay  in  connection  with  the  provision  at  the  end  of  tlje 
section  for  payment  over  to  the  person  entitled  when 
collected. 

I  say  that  section  18  is  the  governing  section  because 
although  the  lands  in  question  are  in  an  "  adjoining  muni- 
cipality," and  the  section  expressly  applicable  to  them  is 
the  26th,  that  section  provides  that  the  municipal  council 
of  the  adjoining  municipality  "  shall  have  and  take  all  the 
proceedings  for  the  collection  of  the  sums  so  certified  to  be 
p^id  as  though  all  the  proceedings  had  been  taken  and 
carried  on  in  the  adjoining  municipality,"  which  I  take  to 
mean  shall  have  the  power,  and  shall  take  such  proceed- 
ings. The  latest  Act,  57  Vict.  ch.  55,  sec.  20  (O.),  has  it : 
"  shall  have  power  to  take  all  proceedings ; "  this  Act  dif- 
fering from  the  other  in  this  respect,  however,  in  requiring 
the  adjoining  municipality  to  pay  the  other  municipality 
apparently  before  collection. 

In  this  case  it  is  shewn  beyond  question  that  the  council 
of  the  "adjoining  municipality"  did  nothing;  that  the 
matter  never  came  before  the  council ;  but  th^t  the  reeve 
of  the  municipality  directed  the  clerk  to  place  the  amounts 
in  question  on  the  collector's  roll,  and  that  the  clerk  did 
so  without  any  other  authority.  There  is  no  evidence  to 
support  the  suggestion  that  the  council  delegated  its  power 
and  duty  to  the  reeve ;  if  there  had  been,  1  would  have 
thought  that  proceeding  quite  unwarranted — that  the  case 
is  a  plain  one  for  the  application  of  the  maxim  "  Delegate 
pote8ta8  non  potest  delegari"  The  direct  testimony  of  the 
clerk  leave  no  room  for  presumptions  or  assumption  con- 
trary to  the  facts. 

It  is  said  that  the  latest  of  the  Acts  recognizes  the  action 
of  the  reeve  as  representative  of  the  council  in  section  12. 
But  that  is  only  to  the  extent  of  signing  a  name.*  The 
Act  requires  in  some  instances  the  signature  of  the  parties 

*  See  57  Vict.  ch.  55,  sec.  12,  0.— Rep. 
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concerned  and  this  provision  seems  to  be  made  only  for  the  Judgment, 
purpose  of  enabling  the  municipality  effectually  to  sign  ;  Meredith,  J. 
but  if  it  were  otherwise,  that  would  make  against  rather 
than  for  the  power  of  the  reeve  or  other  head  of  the  coun- 
cil. Why  say  the  council  if  the  reeve  or  other  head  of  the 
municipality  is  meant,  the  legislature  having  used  the 
words  reeve  or  other  head  of  the  municipality  when  it 
meant  such  officer  ? 

But  can  anyone  doubt  that  if  these  proceedings  were  to 
be  mere  matters  of  form  the  Act  would  have  required  the 
clerk  to  perform  them,  to  insert  the  amounts  in  the  roll 
independently  of  the  council ;  he  is  in  other  enactments 
required  in  the  assessment  and  collection  of  taxes  to  act 
independently  of  the  council — and  he  is  in  these  Acts  in 
other  respects  also  so  required  in  several  things.  Why 
introduce  the  council  at  all  ?  It  has  very  little  control 
over  the  collector's  roll. 

If  the  action  of  the  council  is  merely  ministerial ;  merely 
to  pay  and  collect  according  to  the  engineer's  certificate, 
why  does  the  present  Act,  57  Vict.  ch.  55,  require  that  the 
engineer  shall  file  with  the  clerk  of  each  municipality  his 
award  and  plans,  papers  and  specifications  (sec.  18) ;  and 
why  did  the  former  Act,  R.  S.  O.  ch.  220,  require  that  the 
clerk  of  the  municipality  in  which  the  proceedings  were 
taken  should  send  as  well  as  the  certified  copy  of  the 
engineer's  certificate,  a  certified  copy  of  the  award  under 
and  for  the  purposes  of  section  26  ?  What  purpose  in 
having  a  copy  of  the  award  if  the  members  of  the  council 
are  not  to  exercise  any  judgment  or  discretion  in  the 
matter  ? 

If  the  case  is  one  within  the  Act,  the  council,  whatever 
its  members  might  think  of  the  engineer's  judgment,  must 
of  course  give  effect  to  the  certificate  in  one  or  other  of  the 
ways  provided  for  in  section  18,  R.  S.  O.  ch.  220,  in  a  case 
coming  under  that  section ;  but  if  the  council  see  fit  to 
pay  in  a  case  where  the  engineer  had  no  power  to  act  they 
cannot  recoup  the  corporation  out  of  the  lands  unless  the 
owner  has  in  some  way  precluded  himself  from  objecting. 
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Judgment.  Because,  therefore,  the  engineer  had  no  jurisdiction  to 
Meredith,  X  act  under  section  15  at  the  time  when  he  acted,  and  also 
because  the  defendants'  council  have  never,  so  far  as  the 
evidence  shews,  acted  under  section  26,  or  ratified,  if  they 
could,  the  p.ction  of  the  reeve  and  clerk,  the  defendants,  in 
my  opinion,  do  not  bring  themselves  under  the  protection 
of  the  Acts.  They  had  no  right  to  compel  the  plaintiff  to 
pay  the  money  in  question,  and  accordingly,  as  conceded  in 
argument,  she  is  entitled  to  recover  it  in  this  action,  upon 
the  evidence  adduced  in  it,  as  that  evidence  is  presented 
to  us. 

The  merits  of  the  matter,  if  we  are  concerned  as  to  them, 
seem  to  me  much  in  the  plaintiff's  favour ;  she  hired  an 
apparently  competent  ditcher — for  to  the  same  man  was 
let  by  the  engineer  the  completion  of  part  of  the  work  in 

:  question.  When  he  had  finished  the  work  and  demanded 
his  pay,  the  plaintiff's  son  acting  for  her,  called  together 
all    the   persons   interested  so  that    they   might    inspect 

,  the  work,  and  be  satisfied  before  payment  was  made  ;  they 
attended  and  made  no  objection,  and  then  the  ditcher  was 
paid  his  full  price  for  doing  the  work  in  accordance  with 
the  award.  What  took  place  looks  very  much  like  a  sub- 
stitution for  the  inspection  of  the  engineer,  it  took  place 
at  the  time  that  the  Act  provides  for  such  inspection,  and 
it  seems  from  the  evidence  that  the  parties  had  agreed  to 
take  that  matter  in  their  own  hands,  and  had  appointed 
one  of  themselves  to  act  so  as  to  save  the  expense  of  the 
engineers  inspection. 

Again,  according  to  the  evidence  of  the  plaintiff's  son, 
not  contradicted  by  anyone,  the  plaintiff  once  or  twice,  in 
order  to  satisfy  the  chief  mover  in  the  subsequent  proceed- 
ings, George  Dawley,  who  complained  only  because  the 
ditch  needed  cleaning  out,  not  that  it  had  not  been  pro- 
perly made,  had  the  portion  of  the  drain  in  question  cleaned 
out ;  on  the  last  occasion,  if  it  were  done  twice,  at  George 
Dawley's  suggestion,  and  so  that  there  might  be  no  more 
complaint  by  him,  his  own  brother,  James  Dawley,  was 
hired  to  do  the  work  "  to  fix  it  to  suit  his  brother,"  and 
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the  work  was  done  and  paid  for ;  this  probably  accounting  Judgment, 
for  the  delay  from  1892  to  1893.  Meredith,  J. 

George  Dawley,  though  examined  as  a  witness  at  the  trial, 
did  not  contradict  this,  nor  did  he  or  any  other  witness 
deny  that  the  inspection  was  had  for  the  purpose  of  satis- 
fying all  parties  concerned  that  the  plaintiff's  portions  of 
the  work  were  done  in  accordance  with  the  award,  and 
that  payment  was  withheld  until  they  were  satisfied  on 
this  point,  and  that  payment  was  then  made  to  their 
knowledge  in  the  faith  of  their  being  so  satisfied.  So  that 
in  my  opinion,  the  plaintiff  would  have  had  good  ground 
for  an  injunction  against  any  of  these  persons,  and  especi- 
ally George  Dawley,  from  afterward,  even  if  in  time,  putting 
in  force  the  provisions  of  section  15 ;  though  that  may  be 
no  ground  of  resistance  of  the  defendant  s  claim  if  they 
had  no  notice  of  the  facts.  The  plaintiff's  better  course 
would  have  been  to  have  prevented  any  proceedings 
under  the  section. 

There  does  not  appear  from  the  evidence  to  have  been 
any  writing  signed  by  either  of  the  Dawley 's  in  1892, 
requiring  an  inspection  of  the  work ;  the  solicitors  letter 
refers,  as  I  gather  from  the  engineer's  evidence,  to  a  verbal 
request;  and  the  letter  of  August  23rd,  1893,  is  signed  by 
George  Dawley  only,  who  had  no  interest  in  the  matter, 
and  does  not  purport  to  be  written  in  his  brother's  behalf ; 
that  of  the  6th  of  October,  1893,  purports  to  be  signed  by 
both. 

Then  what  ought  to  be  done  with  this  action  under  all 
the  circumstances  of  the  case  ?  The  plaintiff  is  entitled  to 
recover  upon  the  material  before  us,  but  upon  evidence  so 
meagrely  and  unsatisfactorily  noted,  and  so  carelessly  copied 
and  .presented  to  this  Court,  one  cannot  feel  satisfied  that 
the  facts  sufficiently  appear  to  enable  any  Court  now  to  do 
complete  justice  between  the  parties.  As  the  case  stands, 
the  plaintiff  is  entitled  to  recover,  but  it  may  be  that  she 
is  precluded  as  against  these  defendants  from  questioning 
the  authority  of  the  engineer's  action ;  if  she  permitted 
the  proceedings  to  be  taken,  and  the  money  to  be  paid 
34— VOL.  XXVIII.  O.R. 
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Judgment,  without  objection,  and  the  council  paid  in  good  faith 
Meredith,  J.  without  knowing,  and  without  being  chargeable  as  if 
they  had  known,  the  facts,  she  ought  not  to  be  permitted 
now  to  object ;  and  on  the  other  point,  there  seems  to  be 
nothing  to  prevent  the  council  now  acting  under  sections  26 
and  18,  and  so  the  plaintiff  would  be  obliged  to  pay  sooner 
or  later ;  and  so  her  costs  of  this  action  only  would  be  the 
most  material  question. 

I  would,  therefore,  allow  this  appeal  with  costs ;  and 
would  direct  that  judgment  be  entered  for  the  plaintiff  for 
the  amount  in  question  with  interest  and  costs;  unless 
within  two  weeks  the  defendants  choose  to  take  a  new 
trial  upon  payment  of  the  costs  of  the  former  trial,  tho 
motion  for  a  new  trial  and  of  this  appeal. 

A.  F.  EL  L. 
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[DIVISIONAL  COURT.] 

McGillivray  v.  The  Mimico  Real   Estate  Security 
Company  (Limited). 

Damages— Covenant  against  Incumbrances — Sale  of  Land— Breach — 
Measure  of  Damages. 

Where  the  vendee  of  lands  who  had  himself  after  purchasing  mortgaged 
the  property,  brought  action  for  breach  of  covenant  against  incum- 
brances ;  and  the  mortgage,  constituting  the  breach,  covered  other 
lands  as  well  as  his,  and  was  for  an  amount  much  greater  than  the  pre- 
sent value  of  the  land,  and  it  was  impossible  to  apportion  it : — 

Held,  that  the  measure  of  damages  was  the  whole  amount  due  on  the 
mortgage,  which  should  be  paid  into  Court,  to  insure  its  reaching  its 
proper  destination. 

Meredith,  J.,  dissenting. 

In  his  statement  of  claim  the  plaintiff  alleged  that  on  Statement. 
April  17th,  1891,  the  defendants  conveyed  to  Matilda 
Wadham  Haynes,  certain  lands  in  Etobicoke,  by  deed  in 
pursuance  of  the  Act  respecting  Short  Forms  of  Convey- 
ances, which  deed  contained  the  usual  covenant  against 
incumbrances,  and  for  quiet  enjoyment,  free  from  incum- 
brances ;  that  in  breach  of  such  covenants,  the  defendant 
had  mortgaged  the  lands  to  George  Keith  for  $5,000,  on 
which  mortgage  $3,500  was  now  due ;  that  on  December 
24th,  1895,  Haynes  conveyed  the  lands  to  the  plaintiff, 
who  claimed  $3,500  and  costs. 

The  action  was  tried  on  April  8th,  1896,  at  the  Toronto 
spring  non-jury  sittings,  by  Meredith,  C.  J.,  who  on 
October  15th,  1896,  gave  judgment,  ordering  the  defen- 
dants to  discharge  the  above  mortgage  in  one  month,  and 
in  default,  referring  it  to  the  Master-in-Ordinary  to  ascer- 
tain the  present  value  of  the  lands,  and  adjudging  that 
the  plaintiff  recover  as  damages,  the  amount  which  the 
Master  may  so  find,  with  costs. 

The  plaintiff  moved  before  the  Divisional  Court  by 
way  of  appeal  from  this  judgment,  on  the  ground  that  the 
true  measure  of  his  damage  was  not  the  present  value  of 
the  land,  but  the  amount  of  the  mortgage  placed  thereon 
by  the  defendants  in  breach  of  their  covenant  against 
incumbrances. 
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Argument.        The  motion  was  heard  on  November  3rd,  1896,  before 
Boyd,  C,  and  Ferguson,  and  Mbredith,  JJ. 

C.  D.  Scott,  for  the  appeal.  Connell  v.  Boulton,  25  U. 
C.  R.  444?,  is  exactly  on  the  point.  It  is  not  right  to  meas- 
ure the  damages  by  the  present  value  of  the  lands ;  for 
they  have  greatly  depreciated  in  value — and  the  plaintiff 
has  been  unable  to  deal  with  the  land  because  of  the 
incumbrance :  Leihbridge  v.  Mytton,  2  B.  &  Ad.  772 ; 
Empire  Gold  Mining  Co.  v.  Jones,  19  C.  P.  245  ;  Mayne 
on  Damages,  5th  ed.,  pp.  216-8 ;  Dart's  Vendor  and  Pur- 
chasers, 6th  ed.,  vol.  2,  at  p.  892 ;  Sugden's  Vendor  and 
Purchasers,  14th  ed.,  p.  610. 

No  one  for  the  defendants. 

December  17th,  1896.     Boyd,  C.  :— 

This  is  an  action  on  the  covenant  that  the  vendor  has 
done  no  act  to  incumber  the  lands.  The  breach  proved 
is  a  prior  mortgage  on  this  and  other  lands :  Connell  v. 
Boulton,  25  U.  C.  R.  444,  is  precisely  in  point,  decided  in 
1866,  and  not  since  questioned.  It  was  there  held  that  the 
measure  of  damages  was  the  whole  amount  due  on  the 
mortgage,  although  it  exceeded  the  purchase  money  and 
interest ;  and  though  the  mortgage  included  other  lands 
worth  more  than  the  amount  of  the  mortgage. 

This  case  is  noted  in  English  and  American  authors 
(Sedgwick  on  Damages,  8th  ed.,  vol.  3,  p.  125,  note ;  and 
Hamilton  on  Covenants,  p.  40).  Connell  v.  Boulton,  is  based 
on  Leihbridge  v.  Mytton,  2  B.  &  Ad.  772,  which  was  the  case 
of  a  covenant  to  pay  off  a  specific  incumbrance,  but  the 
Court  held  that  a  covenant,  such  as  the  present,  was  not 
distinguishable.  I  do  not  understand  that  any  opinion  at 
variance  with  Connell  v.  Boulton,  is  expressed  in  the  lan- 
guage of  Field,  J.,  in  Wigsell  v.  School  for  Indigent  Blind, 
8  Q.  B.  D.  at  p.  367,  where  he  says  there  are  cases  in 
which  in  actions  upon  covenants  against  incumbrances, 
or  to  pay  off  specific  incumbrances,  it  has  been  held  that 
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the  damages  are  the  diminution  in  value  of  the  estate  by    Judgment, 
reason  of  the  existence  of  the  incumbrances,  and  if  the    Boyd,  C. 
contract  is  to  pay  off  a  specific  incumbrance,  the  owner 
may  recover  the  whole  amount,  although  no   claim  has 
been  made  or  damages  proved. 

Here  it  is  impossible  to  apportion  the  incumbrance  so  as 
to  ascertain  the  incidence  of  the  burden  upon  the  particu- 
lar lot,  so  that  to  relieve  this  lot,  the  whole  mortgage  has 
to  be  paid ;  that  is  the  measure  of  the  damages,  but  in 
order  that  the  money,  if  paid,  shall  reach  its  proper  desti- 
nation, judgment  should  be  against  the  defendant  to  pay  the 
amount  secured  by  the  mortgage  into  Court  (as  was  done 
in  Boyd  v.  Robinson,  20  O.  R.  404,  and  approved  of  in 
Metvburn  v.  Maclcelcan,  19  A.  R  729). 

The  judgment  should  be  vacated  and  framed  as  now 
indicated,  and  the  plaintiff  to  get  costs  below  and  of  this 
appeal. 

Ferguson,  J. : — 

I  concur  with  the  judgment  just  read. 

Meredith,  J. : — 

'  In  view  of  the  claims  made,  and  the  opinions  expressed, 
in  this  case,  it  is  well  to  state  plainly  the  important  facts 
of  it. 

Some  ten  acres  of  land  in  the  outskirts  of  Toronto  appear 
to  have  been  purchased  by  the  defendants — a  company 
formed,  as  their  name  indicates,  for  the  purpose  of  specu- 
lating in  such  lands,  during  the  existence  of  the  bubble 
which  soon  broke  so  disastrously  for  all  concerned  in  such 
speculations — the  land  was  subdivided  into  small  lots,  and 
one  of  the  lots  was  sold  by  them  to  one  Hayes,  and  by  her 
it  was  subsequently  sold  to  the  plaintiff.  For  the  purposes 
of  their  purchase  the  defendants  appear  to  have  been 
obliged  to  mortgage  the  whole  land  for  $5,000 ;  and  Hayes 
on  buying  her  lot  mortgaged  it  to  a  loan  company  for 
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Judgment  $600,  and  then  "to  the  defendants  for  $500 ;  all  these  mort- 
Meieditb,  J.  gages  are  outstanding,  but  the  first  of  them  has  been 
reduced  in  the  amount  of  principal  to  $3,500.  Hayes,  or 
the  plaintiff,  commenced  building  upon  her  lot,  but  aban- 
doned it  before  completion,  and  now  the  building  is  in 
such  a  state  that,  according  to  the  only  evidence  upon  the 
subject,  the  "  land  might  possibly  be  better  if  it  was  not 
there  at  all/'  it  having  collapsed,  and  the  whole  value  of 
the  lot  in  its  present  state  is  apparently  not  more  than 
$75,  indeed  there  is  no  sale  for  it ;  quite  a  number  of  lots 
in  the  vicinity  with  houses  on  them  having  recently  been 
sold  for  the  municipal  taxes  upon  them. 

The  plaintiff  sues  for  breach  of  the  defendants'  covenants 
for  quiet  possession,  and  against  incumbrances,  contained 
in  the  deed  from  them  to  Hayes,  and  notwithstanding  the 
facts  I  have  stated  it  is  said  that  he  is  entitled  to  judg- 
ment for  the  full  amount,  secured  by,  and  now  unpaid 
upon,  the  first  mentioned  mortgage — $3,000  principal  and 
interest  thereon  from  November  9th,  1893,  and  taxes. 

This  is  certainly  a  startling  proposition.  Startling 
enough  in  this  case,  but  perhaps  more  startling  if  applied — 
as  it  should  be  if  right  in  this  case — in  a  case  where  the 
amount  of  the  mortgage  is  an  hundred  times  more  than 
the  value  of  the  land  in  question,  and  a  release  of  it  can 
be  had  for  the  amount  of  its  value. 

I  would  have  thought  a  bare  statement  of  the  facts 
enough  to  refuse  so  extravagant,  so  extraordinary,  and  so 
unjust  a  claim. 

In  actions  upon  contracts  a  party's  damages  surely  ought 
not  to  exceed  his  loss  by  reason  of  the  breach  of  contract ; 
and  indeed  a  breach  of  contract  for  the  sale  of  lands  is  an 
exception  to  the  ordinary  rule,  an  exception  in  which  the 
general  rule  is  sometimes  much  restricted  :  Bain  v.  Foth- 
ergill,  L.  R.  7  H.  L.  1 58 ;  and  McKinnon  v.  Burrows,  3 
O.  S.  590. 

Why  a  man  who  loses  at  most  $75,  if  he  loses  the  land 
altogether,  should  recover  as  damages  for  the  breach  of 
the  contract  in  question  some  $4,000  is  a  thing  that  passes 
my  power  to  comprehend. 
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It  was,  I  think,  admitted  in  argument  to  be  a  thing   Judgment, 
incomprehensible  even  to  counsel  who  contended  for  it ;  Meredith,  J. 
but  it  was  urged  that  case  law  clearly  and  unbendingly 
required  it. 

But  is  that  so  ? 

Lethbridge  v.  Mytton,  is  the  leading  case  upon  which 
this  contention  was  based  ;  and  it  was  urged  that  subse- 
quent cases,  irrespective  of  circumstances,  were  and  must 
be  all  hung  upon  that  case.  With  all  respect  for  those  who 
have  expressed  such  an  opinion,  I  feel  obliged  to  say  that 
I  cannot  doubt  that  if  the  learned  Judges  who  decided  that 
case  were  living  now  they  would  be  as  much  surprised 
as  the  most  of  us,  at  the  wide  (may  I  not  add  wild  ?) 
results  which  are  said  to  necessarily  flow  from  that  judg- 
ment. 

If  one  divorce  some  of  the  expressions  of  opinion  reported 
in  that  case  from  the  facts  of  the  case  no  doubt  enough 
can  be  found  to  warrant  the  claim  in  this  case,  but  that  is 
an  obviously  unfair  and  misleading  mode  of  dealing  with 
them. . 

Looking  at  the  circumstances  of  the  case,  and  treating 
it  from  a  common  sense  point  of  view,  no  other  objections 
can  perhaps  be  urged  against  that  decision  than  that  given 
effect  to  in  many  of  the  Courts  in  the  United  States  of 
America  —the  very  thing  that  was  contended  for  in  the 
defence  of  that  action — that  the  plaintiff  should  not  have 
substantial  damages  until  he  had  actually  sustained  them ; 
and  also  that  after  paying  the  amount  of  the  mortgage  to 
the  plaintiff  the  defendant  might  be  compelled  to  pay  it 
again  to  the  mortgagee. 

In  that  case  the  covenant  was  to  pay  off  a  certain  mort- 
gage on  a  certain  day  ;  a  mortgage  covering  the  land  in 
question  only ;  the  amount  of  it  being  less  than  the  value 
oj  the  land. 

And  in  that  case  the  suggestions  as  to  the  defendant 
going  into  equity  for  relief  were,  I  have  no  doubt,  made 
solely  with  a  view  to  saving  the  defendant  from  the  danger 
of  being  obliged  to  twice  pay  the  mortgage  debt — to  hav- 
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Judgment  Jng  the  money  applied  directly  in  payment  of  the  mort- 
Meredith,  J  gage,  or  secured  for  that  purpose,  a  difficulty  which  thia 
Court  will  now  provide  against  by  requiring  the  money  to 
be  paid  into  Court  and  then  properly  applied :  see  Boyd  v. 
Robinson,  20  O.  R.  404.  In  Loosemore  v.  Radford,  9  M. 
&  W.  657,  a  like  suggestion  is  more  plainly  made  by  Parke^ 
B.,  at  p.  658,  in  these  words  :  "  The  defendant  may  perhaps 
have  an  equity  that  the  money  he  may  pay  to  the  plaintiff 
shall  be  applied  in  discharge  of  his  debt." 

But  can  anyone  reasonably  imagine  that  judgment  would 
have  been  given  in  Lethbridge  v.  Mytton  for  the  full 
amount  of  the  mortgage  debt  if,  as  here,  that  had  been 
proved  to  have  been  more  than  fifty  times  greater  than 
the  value  of  the  land  in  question,  and  if  there  were  a  score 
or  perhaps  an  hundred  other  grantees  of  the  defendants  in 
exactly  the  same  position,  and  entitled  to  the  same  righta 
at  common  law  against  them. 

As  I  understand  that  case  it  decides  this  only :  that  at 
common  law  a  plaintiff  in  an  action  for  damages  for  breach 
of  a  covenant  to  pay  off  a  specific  mortgage  on  a  specified 
day  is  not  limited  to  nominal  damages  where  he  has  sus- 
tained no  actual  loss  ;  but  in  a  case  where  the  value  of  the 
land  is  greater  than  the  amount  of  the  mortgage,  may  have 
judgment  for  that  amount,  and  that  the  defendant  must 
look  to  equity  to  compel  the  proper  application  of  the 
money  when  recovered  so  that  he  may  not  run  any  risk 
of  having  to  pay  the  amount  more  than  once. 

Connell  v  Boulton,  25  U.  C.  R.  444,  so  much  relied  upon,, 
does  not  profess  to  extend  the  law  as  laid  down  in  Lethbridge 
v.  Mytton,  as  to  the  measure  of  damages,  but  only  to  fol- 
low it,  and  to  follow  it  with  a  feeling  that  the  intervention 
of  some  other  Court  was  necessary  to  do  complete  justice 
between  the  parties.  The  Court  seems  to  have  been  very 
careful  to  profess  to  act  entirely  under  the  authority  of 
the  English  case.  It  is  true  that  the  mortgage  covered 
other  land  than  the  plaintiffs,  but  it  is  also  true  that  the 
value  of  the  plaintiffs  land,  with  the  improvements  made 
by  him  thereon,  was  greater  than  the  full  amount  of  tho 
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mortgage.  Possibly  the  Court  thought  that  the  again  sug-  Judgment, 
gested  intervention  of  equity  would  save  the  defendant  Meredith,  J. 
from  other  actions  by  other  grantors  as  well  as  by  the 
mortgagee  by  compelling  the  payment  and  discharge  of 
the  mortgage  out  of  the  money  recovered  in  the  action,  if 
thought  of  at  all.  In  that  case  there  was  also  no  covenant 
to  pay  off  the  mortgage  at  a  certain  time,  but  only  the 
usual  covenant  against  incumbrances ;  and  regarding  this 
Hagarty,  J.,  the  only  Judge  who  expressly  referred  to  the 
point,  said  that  he  was  unable  to  recognize  any  substantial 
difference  between  a  covenant  to  pay  off  an  existing  mort- 
gage and  a  covenant  that  the  defendant  had  not  incum- 
bered the  land,  referring  with  approval  to  an  opinion 
expressed  in  Mayne  on  Damages,  that  there  is  no  difference 
in  principle  between  a  covenant  against  incumbrances  and  a 
covenant  to  pay  off  incumbrances. 

I  am  not  aware  of  the  same  questions  or  either  of  them 
having  since  arisen  in  any  reported  case,  or  of  this  case 
having  been  approved,  disapproved  or  commented  upon, 
here  or  in  England.  Certainly  no  such  question  as  that  to 
be  determined  in  this  case  has  ever  been  held  to  have  been 
determined  by  that  case,  much  less  by  Lethbridge  v. 
Mytton. 

Indeed  I  gather  that  even  in  Mr.  Mayne's  opinion  those 
cases  cannot  govern  this,  for  he  goes  on  to  say  :  "  The 
question  is,  how  much  is  the  value  of  the  estate  diminished 
at  the  moment  by  the  existence  of  the  incumbrances  ? " 
That,  in  my  judgment,  is  the  true  measure  of  the  damages 
— the  loss  arising  from  the  breach  of  the  contract.  It 
may  be  that  in  99  cases  out  of  100,  that  loss  is  the  sum 
required  to  relieve  the  land  from  the  incumbrance,  the 
land  being  of  greater  value  than  that  sum ;  but  the  prin- 
ciple applicable  is  not  to  be  arrived  at  merely  from  the 
result  in  most  cases ;  the  mortgage  may,  even  after  breach 
of  a  covenant  to  pay  it  off,  become  valueless  by  reason  of 
the  Statute  of  Limitations,  or  in  other  ways,  and,  if  it 
does,  can  it  be  that  the  amount  which  the  vendor  cove- 
nanted with  his  purchaser  to  pay  off  is  the  measure  of 
35 — VOL.  XXVIII.  O.R. 
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Judgment  damages  ?  And  if  a  release  of  the  portion  of  land  in  ques- 
Meredith,  J.  tion  can  be  had  for  a  small  portion  of  the  mortgage  money 
can  it  be  that  the  whole  sum  covenanted  to  be  paid  off  is 
still  the  measure  of  damages  ?  Or,  as  in  this  case,  where 
the  value  of  the  fee  simple  unincumbered  of  the  whole  land 
in  question  is  $75  or  less,  could  the  plaintiff  recover  $4,000 
even  if  the  covenant  had  been  to  pay  off  the  mortgage  in 
question  on  a  certain  day  instead  of  a  covenant  that  no 
incumbrance  existed  ? 

Of  three  eminent  writers  upon  the  subject  under  dis- 
cussion np  two  of  them  agree  as  to  the  effect  of  Lethbridge 
v.  Mytton.  Mr.  Mayne's  opinion  is  that  it  was  rightly 
decided  and  in  principle  applies  to  covenants  against  incum- 
brances ;  that  is  the  decision,  as  I  understand  him,  on  the 
facts  of  that  case,  where  the  land  was  greater  in  value 
than  the  amount  of  the  mortgage.  Mr.  Sedgwick's 
opinion  was  that  the  case  was  wrongly  decided,  that  the 
plaintiff  was  entitled  only  to  nominal  damages  until  actual 
damage  sustained  or  expense  incurred.  While  Mr.  Rawle's 
opinion  is  that  the  case  was  rightly  decided  because  the 
covenant  was  one  to  pay  a  certain  amount  on  a  certain 
day  ;  but  that  it  is  not  applicable  to  the  case  of  a  covenant 
against  incumbrances. 

And  there  is  touch  to  be  said  in  support  of  Mr.  Rawle's 
view  of  the  matter.  A  covenant  to  pay  off  a  certain  sum 
due  on  a  certain  mortgage  at  a  specified  time  very  materi- 
ally differs  from  a  covenant  that  no  incumbrance  exists. 
The  one  asserts  the  other  denies  the  existence  of  incum- 
brances. In  the  one  the  covenant  would,  if  Mr.  Mayne's 
opinion  is  right,  be  broken  as  soon  as  made,  in  the  other 
there  would  be  no  breach  until  the  time  fixed  for  payment ; 
a  difference  which  may  very  seriously  affect  the  plaintiff's 
right  of  action  here,  as  I  shall  presently  point  out,  and  if 
Mr.  Mayne's  opinion  is  right  the  covenant  against  incum- 
brances would  be  an  exception  to  the  general  rule  as  to 
covenants  for  title  both  here  and  in  England  in  this,  that 
they  are  continuing  covenants  running  with  the  land  which 
may  be  sued  upon  from  time  to  time  as  fresh  damages  arise : 
see  Piatt  v.  Grand  Trunk  R  W.  Co.,  19  A.  R.  403. 
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Upon  first  principles,  the  damages,  in  such  a  case  as   Judgment 
this,  ought  to  be  measured  by  the  loss  the  plaintiff  sus-  Meredith,  J. 
tains ;  if  it  be  substantially  the  land  entirely,  then  he 
should  have  its  value,  but  that  is  under  ordinary  circum- 
stances the  most :  and  there  is  nothing  in  either  of  the 
cases  relied  upon,  in  my  opinion,  to  the  contrary. 

Therefore,  if  there  were  no  subsequent  incumbrances  the 
measure  of  the  plaintiff's  damages  here  should  be  the 
amount  by  which  the  value  of  the  land  is  depreciated  by 
reason  of  the  existence  of  the  incumbrance  in  question.  By 
bringing  his  action  he  fixes  the  time  at  which  that  value 
is  to  be  ascertained.  There  was  not  a  complete  failure  of 
consideration,  for  under  the  deed  he  has  had  possession,  and 
has  been  enabled  to  raise  $600  on  the  security  of  the  land. 
It  may  be  that  a  release  of  this  small  portion  of  the  mort- 
gaged lands  can  be  had  for  less  than  the  value  of  the  land, 
and  if  that  be  so  (subject  to  that  which  I  shall  presently 
state),  that  sum  should  be  paid  as  in  Boyd  v.  Robinson,  or  in 
some  other  way,  so  as  to  relieve  the  mortgagors  to  that 
extent  from  the  mortgage.  In  no  case  can  the  plaintiff's 
-damages  exceed  the  value  of  all  he  can  lose  by  reason  of 
the  existence  of  this  mortgage,  in  respect  of  which  he  is  in 
no  way  personally  liable. 

But  throughout  the  case  the  existence  of  the  subsequent 
incumbrances  seems  to  have  been  overlooked  ;  they,  how- 
ever, were  created  by  the  plaintiff  or  his  vendor  and  sub- 
sist, and  would  seem  to  prevent  the  plaintiff  recovering 
anything  in  this  action  until  they  are  released:  In  re 
McKenzie  et  al.,  31  U.  C.  R.  1,  and  Proctor  v.  Gamble,  16 
U.  C.  R.  110.  So  that  the  plaintiff  by  reason  of  his  exces- 
sive greed  may  lose  all. 

If  the  plaintiff  is  liable  to  pay  these  mortgages,  they 
may  after  payment  be  an  element  in  the  damages  the 
plaintiff  ought  to  recover. 

Again,  if  the  plaintiff's  contention  is  right,  if  the  case  of 
Lethbridge  v.  Mytton  governs  this  case,  then  this  covenant 
was  broken  as  soon  as  made,  and  broken  once  for  all,  and 
the  right  of  action,  therefore,  is  in  Hayes  and  never  passed 
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to  the  plaintiff,  and'so  his  action  should  be  dismissed :  see 
Meredith,  J.   Spoor  v.  Green,  L.  R.  9  Exch.  99,  and  Piatt  v.  Grand 
Trunk  R.  W.  Co.,  19  A.  R.  403. 

And  apart  from  either  of  these  considerations  the  incon- 
sistency of  judgment  in  favour  of  the  plaintiff  for  more 
than  fifty  times  the  whole  value  of  the  land  which  is  the 
subject  matter  of  this  action  is  increased  by  the  fact  that 
the  same  land  was  mortgaged  back  to  the  defendants,  and 
is  yet  incumbered  in  their  favour  for  mfcre  than  eight 
times  its  value ;  as  well  as  by  the  fact  that  a  like  claim 
may  be  made  by  the  first  of  the  subsequent  incum- 
brancers, whose  rights  are  prior  to  those  of  the  plaintiff,, 
who  took  expressly  subject  to  them. 

These  several  questions  were  not  gone  into  at  the  trial, 
and  the  evidence  there  adduced  does  not  seem  to  me  suf- 
ficient to  enable  this  Court  to  determine  what  in  my  judg- 
ment are  the  real  questions  arising  in  the  action ;  I  would,, 
therefore,  vary  the  judgment  in  appeal  so  as  to  simply 
refer  it  to  the  proper  local  officer  to  ascertain  and  state 
what  sum,  if  any,  the  plaintiff  is  entitled  to  recover  from 
the  defendants  for  breach  of  the  covenants  sued  on,  reserv- 
ing further  directions  and  all  questions  of  costs. 

The  action  in  so  far  as  it  is  based  upon  the  covenant  for 
quiet  enjoyment  entirely  fails,  as  the  plaintiffs  possession 
has  never  been  in  any  way  disturbed  ;  the  report  would 
therefore,  unless  the  evidence  upon  the  reference  is  very 
different  from  that  at  the  trial,  shew  that  the  plaintiff  is  not 
entitled  to  recover  on  this  branch  of  the  action,  and  on 
further  directions  it  could  be  dismissed. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Rodger  v.  Moran. 

Executors  and  Administrators — Administrator  Ad  Litem — Tax  Sale — 
Action  to  Set  A*ide—Locti»  Standi  of  Plaintiff— Ride  811. 

The  plaintiff  was  appointed  under  Rale  311  administrator  ad  litem  of  a 

deceased  person's  estate  in  a  summary  administration  matter  more 

than  twelve  months  after  the  death  : — 
Held,  that  he  had  no  locus  standi  to  maintain  an  action  to  set  aside 

a  tax  sale  of  land  belonging  at  the  time  of  death  to  the  estate  of  the 

deceased. 

This  was  an  action  by  William  Rodger,  the  adminis-  Argument, 
trator  ad  litem  of  the   estate  of  Ellen   Quirk   deceased, 
against  a  purchaser  at  a  tax  sale,  and  a  sub-purchaser,  to 
set  aside   the   tax  sale  and  the  subsequent  sale  on  the 
ground  of  irregularity. 

The  facts  are  sufficiently  stated  for  purposes  of  the 
present  report  in  the  judgments. 

The  action  was  tried  before  Falconbridge,  J.,  at  Toronto, 
on  June  11th,  1896,  who  dismissed  the  action  with  costs, 
and  the  plaintiff  appealed  to  the  Divisional  Court. 

The  motion  was  argued  on  November  3rd,  1896,  before 
Boyd,  C,  and  Ferguson,  and  Meredith,  JJ. 

AyU&worth,  Q.C.,  for  the  plaintiff* 

Rowell  and  Oow,  for  the  defendants.  There  is  no  pro- 
perty in  the  plaintiff,  what  there  was  went  to  the  heirs  : 
In  re  Martin,  2fi  O.  R.  465  ;  Meir  v.  Wilson,  13  P.  R.  33  ; 
Clough,  v.  Dixon,  10  Sim.  564.  The  plaintiff  who  is  a 
mere  administrator  ad  litem,  has  no  locus  standi  ;  nor 
is  he  an  administrator  within  section  4  of  The  Devolution 
of  Estates  Act,  R.  S.  O.  ch.  108 :  Holmested  &  Langton's 
Ontario  Judicature  Act,  p.  332. 

Aylesworth,  in  reply.  The  order  is  to  be  found  under 
the  head  *  administrator  ad  litem '  in  Williams  on  Execu- 

*The  argument  largely  proceeded  upon  the  alleged  irregularities  in  the 
■tax  sale,  in  which  respect  it  is  unnecessary  to  report  it. — Rep, 
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Argument,  tors,  9th  ed.,  p.  449.  The  Court  has  authority  to  appoint 
a  general  administrator  or  an  administrator  ad  litem,  who- 
has  all  the  rights  of  an  administrator  pendente  lite.  I 
submit  the  plaintiff  has  all  the  rights  of  a  general  admin- 
istrator :  Maldan  v.  Smith,  25  C.  P.  349  ;  Con.  Rule  3 LI. 
At  any  rate  I  ask  for  an  order  appointing  the  plain- 
tiff administrator  ad  litem,  as  far  as  this  estate  is  con- 
cerned.    I  refer  to  Fenton  v.  M'Wain,  41  U.  C.  R.  239. 

December  17th,  1896.     Boyd,  C.  :— 

The  plaintiff  sues  by  writ  dated  June  2nd,  1894,  a& 
administrator  of  the  property  of  Ellen  Quirk  deceased. 
He  was  appointed  to  represent  the  estate  of  the  deceased 
under  Con.  Rule  311,  by  order  made  in  Fitzgerald  v.  Quirk, 
on  November  14th,  1892.*  There  is  no  other  grant  of 
administration. 

The  deceased,  who  was  the  owner  of  the  land  conveyed 
by  the  tax  sale,  died  on  January  15th,  1887,  intestate 
(or  in  1888,  according  to  the  order  for  administration). 
The  tax  sale  was  in  1891,  and  the  deed  in  December,  1892. 
By  the  Devolution  of  Estates  Act  and  amendments, 
the  land  would  become  vested  in  her  heirs  within  twelve 
months  after  her  death,  though  there  was  no  personal  rep- 
resentative. That  would  put  the  title  of  these  lands, 
assuming  an  invalid  tax  sale,  in  Ellen  Quirk's  heirs,  of 
whom  Rodger    is  not  one ;  the  enactments  being  retro- 

*  The  order  here  referred  to  was  worded  as  follows  : — 
"  It  is  ordered  that  William  Rodger,  accountant  of  the  city  of  Guelph, 
be,  and  he  is  hereby  appointed  to  represent  the  estate  of  the  late  Ellen 
Quirk,  deceased,  for  the  purposes  of  this  action,  and  that  the  administra- 
tion of  the  real  and  personal  estate  and  effects,  rights  and  credits  of  the 
said  Ellen  Quirk  of  the  township  of  Glenelg,  in  the  county  of  Grey,  spins- 
ter, deceased,  who  died  at  the  said  township  of  Glenelg,  in  the  county  of 
Grey,  in  the  year  1888,  and  who,  at  the  time  of  her  death,  had  a  fixed  place 
of  abode  in  the  aforesaid  county  of  Grey,  be  and  the  same  is  hereby  granted 
to  the-  said  William  Rodger,  of  the  city  of  Guelph,  in  the  county  of  Wel- 
lington, accountant,  limited  for  the  purpose  only  of  attending,  supplying, 
substantiating  and  confirming  the  proceedings  already  had,  or  which  may 
hereafter  be  had  in  this  action,  or  in  any  other  action  which  may  here- 
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active  :  R.  S.  O.  ch.  108,  sec.  4 ;  54  Vict.  ch.  18,  sea  1 ;  56   Judgment, 
Vict.  ch.  20,  sees.  3  and  4 ;  In  re  Martin,  26  O.  R.  465.  Boyd,  C. 

The  order  made  in  Fitzgerald  v.  Quirk,  which  was  ex 
parte  so  far  as  the  defendant  was  concerned,  appears  to 
be  entirely  nugatory,  as  to  conferring  any  status  to  sue 
in  this  action  to  avoid  the  tax  sale.  That  order  besides 
was  made  alio  intuitu,  and  was  not  aimed  at  divesting 
the  estate  lodged  in  the  heirs,  and  conveying  it  to  the  new 
plaintiff  for  the  purpose  of  active  litigation. 

The  lands  now  in  question  had  ceased  to  be  part  of 
Ellen  Quirk's  estate  on  the  execution  of  the  tax  deed. 
Any  right  to  question  the  sale,  would  be  vested  in  the 
heirs  of  Ellen  Quirk,  and  the  administration  order  does 
not  extend  to  a  case  like  this,  where  an  attack  is  to  be 
made  on  land  in  possession  of  a  stranger  to  the  estate 
under  adverse  title.  This  would  be  a  step  entirely  alien 
to  the  functions  of  a  temporary  administrator  appointed 
pendente  lite,  the  scope  of  whose  duties  is  well  defined  by 
Hart,  L.  C,  Ellis  v.  Deane,  Beat.  R.,  at  pp.  12-15. 

There  has  been  no  effective  attack  upon  the  tax  sale  by 
a  person  interested  in  the  lands,  and  for  want  of  title 
and  interest,  the  plaintiff  fails. 

I  place  my  opinion  affirming  the  judgment  in  appeal,  on 
this  ground,  and  do  not  investigate  the  grounds  of  attack, 
which  may  still  be  open  in  a  properly  constituted  action. 

Judgment  affirmed,  but  with  no  costs  of  appeal.  The 
point  of  success  is  one  which  should  have  been  raised  as  a 
preliminary  objection  at  the  outset  of  the  litigation. 

after  be  commenced  between  the  parties  hereto,  or  any  other  parties 
touching  or  concerning  the  subject  matter  of  this  action,  to  obey  and 
carry  into  execution  aU  orders  and  directions  of  this  Court  relating  to  the 
said  subject  matter  and  to  this  action  until  judgment  shall  be  entered 
herein  and  the  same  carried  into  execution,  and  the  execution  thereof 
fully  completed,  but  no  further,  or  otherwise,  or  in  any  other  manner 
whatsoever. 

And  it  is  further  ordered  that  the  giving  of  the  security  by  the  said 
administrator  be,  and  the  same  is  hereby  dispensed  with." 

The  order  then  proceeded  to  direct  the  usual  enquiries  and  accounts 
for  the  administration  and  final  winding-up  of  the  estate  of  the  said  Ellen 
Quirk. 
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Judgment    FERGUSON,  J. : — 


Ferguson,  J. 


The  intestate,  Ellen  Quirk,  to  whom  the  land  in  her  life- 
time belonged,  died,  as  was  said,  on  the  15th  day  of  Jan- 
uary, 1887,  but  at  latest,  in  1888.  There  was  no  adminis- 
tration till  November  14th,  1892,  when  an  order  for 
administration  ad  litem  was  made  under  the  provisions  of 
Rule  311,  appointing  the  plaintiff  such  administrator. 

In  my  view,  sec.  3  of  56  Vict.  ch.  20,  (O.),  sets  the 
matter  at  rest,  for  the  lands  vested  in  the  heirs-at-law  of 
the  intestate,  at  the  period  of  twelve  months  after  her 
decease.  No  application  was  made,  or  proceedings  of  any 
kind  had,  under  the  provisions  of  the  first  section  of  the 
Act,  even  if  anything  of  the  kind  could  have  been  done. 
It  is,  as  I  think,  impossible  to  say  that  the  making  of  the 
order  for  administration  ad  litem,  made,  when  it  was 
made,  could  have  the  effect  of  divesting  these  lands  out  of 
the  heirs  and  vesting  them,  or  any  interest  in  them,  in  the 
plaintiff. 

If  this  view  is  the  correct  one,  as  I  think  it  is,  the  plain- 
tiff has  no  interest  whatever  in  the  lands,  and  would  have 
no  interest  in  them,  even  if  they  had  not  been  sold,  and 
has,  therefore,  no  locus  standi. 

Affirm  the  judgment. — I  agree  as  to  the  disposition  of 
the  costs. 

Meredith,  J. : — 

The  plaintiff's  right  to  maintain  this  action  is  questioned  : 
it  is  said  that  he  is  administrator  of  the  deceased's  estate 
solely  for  the  purposes  of  the  matter  in  which  he  was 
appointed,  and  so  never  had  any  such  right  of  action  ; 
and  that,  even  if  he  ever  could  have  any  such  right,  it 
devolved  upon  the  deceased's  heirs-at-law  long  before  this 
action  was  commenced. 

It  seems  to  me  clear  that  the  first  of  these  objections  is 
well  taken ;  and  therefore  it  is  not  needful  to  consider 
the  other  or  the  merits  of  the  case ;  for  as  against  a  pur- 
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chaser,  for  the  full  value  of  the  land,  without  notice  of  any  Judgment, 
invalidity  or  irregularity  in  the  tax  title,  and  a  purchaser  Meredith,  J  - 
who  has  been  and  is  in  possession,  and  has  made  consider- 
able improvements  upon  the  land,  as  the  defendant  Moran  is, 
the  plaintiff  ought  not  now  to  be  aided  in  making  a  new 
action  of  this,  in  a  new  representative  character,  or  by  sub- 
stituting the  heirs-at-law  as  plaintiffs,  or  joining  them  with 
him  as  co-plaintiffs,  so  as  to  deprive  this  defendant  of  any 
benefit  arising  from  the  lapse  of  time  between  the  tax 
sale  or  deed  and  the  beginning  of  the  action  to  set  it  aside. 

Then  is  the  plaintiff  in  a  position  to  maintain  this  action  ? 
That  may  depend  upon  the  nature  and  effect  of  his  appoint- 
ment as  administrator  in  the  other  proceeding. 

The  authority  of  this  Court  to  appoint  a  representative 
of  the  estate  of  a  deceased  person,  seems  to  be  threefold  : 
first,  the  power  under  the  practice,  now  contained  in  Con. 
Rule  310 :  see  G.  0. 56,  and  39  Vict.  ch.  7,  sec.  23  (0.) ;  second, 
the  power  conferred  by  section  53  of  the  Surrogate  Courts 
Act,  R.  S.  0.  ch.  50 ;  and  third,  the  power  conferred  by 
section  11  of  the  Administration  of  Justice  Act,  1885,  48 
Vict.  ch.  13,  now  contained  in  Con.  Rule  311. 

It  was  not  contended  that  the  appointment  was  made 
under  section  53  of  the  Surrogate  Courts  Act ;  it  could 
not  have  been  so  made,  for  power'to  appoint  is  there  given 
only  in  an  action  touching  the  validity  of  a  will,  or  for 
obtaining,  recalling,  or  revoking  any  probate  or  grant  of 
administration.  The  plaintiff  was  appointed  in  a  summary 
administration  matter. 

Then  was  the  plaintiff  appointed  under  Rule  310,  or 
under  Rule  311  ?  If  he  were  appointed  under  the  former, 
he  never  had  any  such  right  of  action ;  if  under  the  latter, 
any  such  right  seems  to  depend  upon  whether  54  Vict.  ch. 
18,  sec.  1,  is  or  is  not  retrospective  :  see  In  re  Martin,  26 
O.  R.  465,  and  In  re  Baird,  13  C.  L.  T.  277. 

Rule  310  permits  proceeding  in  the  absence  of  any  repre- 
sentative of  the  estate  of  a  deceased  person,  or  the  appoint- 
ment of  some  person  to  represent  such  estate — for  all  the 
purposes  of  such  action  or  proceeding — in  any  action  or 
36 — VOL.  XXVIII.  O.R. 
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Judgment,    proceeding  in  which  it  is  made  to  appear  that  a  deceased 
Meredith,  J.  person,  who  was  interested  in  the  matters  in  question,  has 
no  legal  personal  representative. 

A  narrow  construction  was  always  given  to  the  power 
of  the  Court  under  the  practice  in  this  respect,  here  and 
.  in  England  ;  and  amendments  enlarging  the  power  in  sev- 
eral particulars,  were  made  here,  in  consequence  of  the 
cases,  which  amendments  are  contained  in  the  Rule  310 ; 
one  of  such  amendments  having  been  made,  no  doubt,  to 
enable  the  Court  to  appoint  an  administrator  ad  litem  in 
and  for  the  purposes  of  a  case  such  as  that  in  which  the 
plaintiff  was  appointed,  it  having  been  previously  held 
that  the  practice  was  not  applicable  to  a  case  in  which  the 
estate  of  the  deceased  person  was  being  administered  by 
the  Court. 

But  the  Court  of  Appeal,  in  the  case  of  Hughes  v. 
Hughes,  6  A.  R.  373,  has  expressed  an  opinion  that  that 
purpose  has  not  been  sufficiently  expressed  to  enable  the 
Court  to  act  upon  it  in  cases  such  as  Hughes  v.  Hughes, 
because  the  former  part  of  the  rule  was  left  unaltered,  and 
that  part  limited  the  power  conferred  in  it  to  actions  and 
other  proceedings,  where  it  is  made  to  appear  that  a  de- 
ceased person,  who  was  interested  in  the  matters  in  ques- 
tion, has  no  legal  representative.  That  was  the  case  of  a 
devisee  suing  to  recover  a  share  of  the  deceased's  estate ; 
and  so,  literally  speaking,  the  deceased  person,  it  might  be 
said,  never  was  interested  in  the  matter ;  it  was  a  question 
which  could  arise  only  after  his  death. 

It  has  not,  so  far  as  I  am  aware,  been  decided  that  the 
rule  would  not  be  applicable  if  the  proceedings  had  been 
brought  by  a  creditor  to  enforce  his  claim. 

But  the  case  in  hand  is  governed  by  the  case  of  Hughes 
v.  Hughes,  being  a  proceeding  by  one  of  the  next  of  kin  of 
the  deceased,  for  the  administration  and  distribution  by 
this  Court  of  her  estate,  and  not  by  a  creditor  to  enforce 
payment  of  a  debt  due  by  the  deceased  ;  and,  therefore,  if 
the  appointment  was  made  under  Rule  310,  it  would  be 
ineffectual ;  there  was  no  power  under  it  to  make  such  an 
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appointment,  even  for  the  purpose  of  such  a  proceeding  Judgment. 
Only.  Meredith,  J. 

Rule  311,  however,  i9  very  much  wider  in  its  effect;  it 
seems  to  give  to  the  High  Court  the  like  power  of  the 
Surrogate  Courts  to  appoint  an  administrator  or  an  admin* 
istrator  peTidente  lite,  in  cases  where  no  probate  of  the  will 
of  the  deceased  or  letters  of  administration  of  his  estate, 
has,  or  have  been  granted  by  a  Surrogate  Court,  and 
representation  of  such  estate  is  required  in  any  action  or 
proceeding  in  the  High  Court.  The  words  ad  litem,  not 
pendente  lite,  used  in  the  earlier  part  of  the  rule,  create 
no  doubt  or  difficulty,  the  latter  part  of  the  same  para- 
graph of  the  rule  declaring  that  the  person  appointed  shall 
have  the  rights,  authority,  and  responsibility  of  an  admin- 
istrator or  administrator  pendente  lite  (as  the  case  may  be) 
appointed  by  the  Surrogate  Court. 

When  power  under  this  rule  is  exercised,  it  seems 
to  supersede  the  power  of  the  Surrogate  Court  to  make 
the  like  appointments ;  it  is  in  effect  the  same  appoint- 
ment which  the  Surrogate  Court  might  have  made,  and 
formerly  alone  had  power  to  make;  but  when  made 
by  the  High  Court,  and  made  under  the  circumstances 
mentioned  in  the  rule,  is  made  by  that  Court,  instead  of 
the  Surrogate  Court,  once  for  all. 

In  paragraph  (b)  of  the  rule,  the  appointment  is  called 
a  grant  of  administration,  and  the  registrar  of  the  High 
Court  is  required  to  send  to  the  Surrogate  clerk  a  copy  of 
it,  and  a  copy  of  the  will,  where  the  grant  is  "  with  the  will 
annexed,'9  and  the  clerk  is  to  make  similar  entries  to  those 
he  is  required  to  make  upon  returns  from  the  registrars  of 
the  several  Surrogate  Courts,  made  under  'section  14  of 
the  Act,  of  grants  of  probate  and  administration. 

The  power,  therefore,  conferred  on  thig  Court  by  the 
rule,  is  substantially  to  appoint  an  administrator  or  an 
administrator  pendente  lite,  as  the  case  may  require,  in 
the  circumstances  mentioned  in  the  rule. 

Now  the  circumstances  under  which  an  administrator 
pendente  lite  is  appointed,  and  his  rights  and  powers  are 
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Judgment,  well-known,  and  indeed  are  here  provided  for  by  statute. 
Meredith,  J.  He  is  appointed  pending  litigation,  touching  the  validity 
of  a  will,  or  the  grant  or  revocation  of  probate  or  letters 
of  administration ;  and  he  has  all  the  rights  and  powers 
of  a  general  administrator,  except  distributing  the  residue 
of  the  estate  ;  but  his  office  ceases  at  the  final  determina- 
tion of  the  litigation,  and  he  is  subject  to  the  immediate 
control  of  the  Court,  and  is  to  act  under  its  direction  :  see 
"  The  Surrogate  Courts  Act,"  sections  53  and  59  ;  and 
Beatty  v.  Haldan,  4  A.  R.  239,  and  Haldan  v.  Smith,  25 
C.  P.  349. 

So  that  under  Rule  311,  this  was  a  case  for  the  appoint- 
ment of  a  general  administrator,  or  none  at  all,  an  admin- 
istration pendente  lite  was  out  of  the  question. 

But  whatever  may  have  been  the  several  powers  of  the 
Court  in  this  respect,  the  plaintiff's  rights  cannot  be  more 
extensive  than  those  conferred  upon  him  by  the  order 
appointing  him  ;  and  that  order  appears  to  me  from  its 
form,  not  to  be  one  under  Rule  310  nor  under  Rule  311. 

Under  section  310,  the  form  would  be  the  short,  simple, 
and  common  one,  in  these  or  the  like  words : 

This   Court  doth  order  that  be   appointed   to 

represent  the  estate  of  deceased,  for  the  purposes 

of  this  action. 

Under  Rule  311,  whether  the  appointment  were  general 
or  pendente  lite,  the  form  would  be  short  and  simple  like 
the  form  of  letters  of  administration  in  the  Surrogate 
Court,  and  containing  sufficient  information  for  the  pur- 
poses of  the  paragraph  (b),  and  security  would  doubtless 
be  required  (see  Stanley  v.  Bernes,  1  Hagg.  221),  in  all 
but  very  exceptional  cases. 

Now  the  form  of  the  order  in  question,  is  neither,  nor 
anything  like,  the  one  or  the  other ;  but  it  is,  mainly, 
word  for  word,  the  long  settled  and  well-known  form  of 
letters  of  administration  granted  by  the  Probate  Court  in 
England,  appointing  a  Jegal  personal  representative  of  a 
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deceased  person  for  the    special  and  limited  purpose  of  Judgment, 
commencing  or  substantiating  proceedings  in  Chancery.     Meredith,  J. 

The  words  of  the  order  shew  this,  and  plainly  exclude 
any  notion  of  a  general  administrator — "  limited  for  the 
purposes  only,"  etc.  The  words  "  any  other  action  touching 
or  concerning  the  subject  matter  of  this  action,"  mean  any 
other  action  for  the  administration  and  distribution  of  the 
estate  under  the  direction  of  the  Court ;  certainly  not  an 
action  to  set  aside  a  tax  sale. 

Whatever  may  have  been  intended  by  the  applicant  for 
the  order,  or  by  the  learned  Judge  who  made  it,  it  seems 
very  plain  to  me  that  no  such  power  or  authority  as  is 
claimed  in  this  action,  was  conferred  upon  the  plaintiff, 
but  what  was  conferred  upon  him,  if  anything,  was  merely 
the  right  to  carry  on  the  summary  administration  proceed- 
ings thon  pending,  or  any  other  proceedings  of  the  like 
nature,  that  might  thereafter  be  commenced. 

But  according  to  the  cases  in  England,  such  an  order, 
even  when  made  by  a  Court  having  undoubted  authority 
to  grant  letters  of  administration  in  the  same  words,  is 
not  a  sufficient  authority  for  an  administration  action ; 
the  person  appointed  does  not  sufficiently  represent  the 
estate  for  the  purposes  of  administration  proceedings ;  in 
such  proceedings,  a  general  administrator  is  necessary : 
Dowde8wdl  v.  Dowdeswell,  9  Ch.  D.  294 ;  so  that  it 
would  seem  that,  apart  from  any  question  as  to  the  power 
of  this  Court  to  make  any  such  order,  the  plaintiff  did 
not  sufficiently  represent  the  estate  under  it,  even  for  the 
purposes  of  the  proceeding,  in  which  he  was  appointed. 

I  am,  therefore,  of  opinion  that  the  plaintiff  never  had 
any  right  or  authority  to  bring  this  action,  and  accordingly 
it  was  rightly,  and  this  motion  should  be,  dismissed. 

It  was  contended  that  this  objection  to  the  plaintiff's 
claim,  is  not  open  to  the  defendants,  because  not  specifically 
pleaded  under  Rule  411.  But  that  rule  is  not  applicable 
to  this  case,  for  the  plaintiff  does  not  allege  merely  that  he 
is  administrator,  but  only  that  under  the  order  in  question 
he  was  appointed  administrator  to  represent  the  estate  in 
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Judgment,    question ;  the  answer  is  not  a  denial  of  such  appointment, 
Meredith,  J.  but  an  admission  of  it,  and  a  denial  that  it  conferred  any 
right  to  maintain  this  action. 

But  the  grounds  on  which  the  defendants  succeed,  should 
have  been  pressed  early  in  the  action,  and  the  cost  of  the 
trial  of  it  upon  the  merits,  should  have  been  avoided.  The 
preliminary  objections  were  not  even  suggested  upon  the 
motion  before  us,  until  a  long  argument  upon  the  merits  of 
the  case,  in  support  of  the  motion,  was  concluded.  It  may 
have  suited  the  defendants  to  keep  those  objections  in  the 
background  longer  than  they  should,  so  that  they  might 
gain  any  advantage  there  might  be  in  the  greater  lapse  of 
time  between  the  making  of  the  tax  deed,  and  the  begin- 
ning of  a  new  action,  properly  constituted,  to  set  it  aside, 
or  in  the  less  likelihood  of  the  Court  allowing  this  action 
to  be  turned  into  one  so  properly  constituted. 

Because  not  pressed  earlier,  and  because  the  costs  of 
the  action  have  been  thereby  very  much  increased  need- 
lessly, I  would  not  give  the  defendants  any  costs  of  this 
motion. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

BOULTBEE  V.   GZOWSKI   ET  AL. 

Broker — Sale  of  Shares — Undisclosed  Principal — Marginal  Transfer  — 
Indemnity — Assignment  of  Right  to — Statute  of  Limitations — Former 
Judgment — By-laws  of  Stock  Exchange — Arbitration. 

The  plaintiff  sold  and  transferred  his  shares  in  a  bank  to  C,  a  broker, 
who  sold  them  on  the  Stock  Exchange  to  the  defendant,  also  a  broker, 
in  ignorance  that  the  latter  was  acting  for  a  customer.  The  transfer 
in  the  bank  books  from  C.  was  effected  by  leaving  the  transferee's  name 
blank,  and  marking  the  shares  in  the  margin  of  the  transfer  as  subject 
to  the  order  of  the  defendant,  who  similarly  marked  them  subject  to 
the  order  of  his  principal,  whose  name  was  filled  in  as  transferee,  and 
who  duly  accepted  the  transfer. 

Within  a  month  from  the  sale  by  the  plaintiff,  the  bank  was  ordered  to 
be  wound  up,  and  in  the  liquidation  the  plaintiff  was  compelled,  as  a 
contributory,  to  pay  the  double  liability  under  sections  70  and  77  of  the 
Banking  Act,  R.  S.  C.  ch.  120.  The  plaintiff  recovered  judgment 
against  C.  for  the  amount  he  had  paid,  and  afterwards  took  an  assign- 
ment from  C.  of  his  right  to  indemnity  against  the  defendant. 

In  an  action  to  enforce  this  right  : — 

Held,  (a)  that  the  obligation  to  indemnify  arose  from  the  purchase,  and 
not  from  the  transfer :  that  a  broker  acting  in  his  own  name,  for  an 
undisclosed  principal,  assumes  the  liability  of  the  latter,  and  the  fact 
that  the  transfer  was  executed  in  a  form  intended  to  enable  the  defen- 
dant to  pass  the  shares  to  the  ultimate  purchaser  did  not  relieve  the 
defendant  from  his  liability. 

(6)  That  although  C.  had  not  satisfied  the  judgment,  he  was  entitled  to 
indemnity  from  the  defendant,  and  after  judgment,  to  assign  his  rights 
to  the  plaintiff,  who  could  enforce  them  : — 

Held,  ai  so,  that  the  mere  existence  of  a  liability  to  indemnify  plaintiff 
gave  1 1  right  of  action  to  C,  and  that  the  Statute  of  Limitations  did 
not  b^jin  to  run  in  favour  of  defendant  until  the  recovery  of  judgment 

r'nst  C. 
land  v.  Webster,  21  A.  R.  228,  and  Eddoioes  v.  The  Argentine  Loan 
Co.,  63  L.  T.  N.  S.  364,  followed  :— 

Held,  further,  that  plaintiff's  right  against  C.'Srst  accrued  when  the 
liquidators  became  entitled  to  immediate  payment. 

Before  this  action,  plaintiff  sued  defendant  and  0.  on  an  assignment  to  him 
of  C.'s  claim  against  the  defendant,  made  before  the  plaintiff's  judgment 
againBt  C,  which  action  was  dismissed  against  defendant  on  the  ground 
that  C.  had  not  before  judgment  been  damnified,  and  the  defendant 
sought  herein  to  set  up  that  dismissal  in  bar  of  this  action  : — 

Held,  no  defence  to  this  action. 

A  by-law  of  the  Stock  Exchange,  not  authorized  by  their  Act  of  incorpo- 
ration, provided  that  all  disputes  between  members,  arising  out  of  tran- 
sactions on  the  Exchange,  should  be  referred  to  arbitrators ; — 

Held,  that  they  had  no  righto  pass  such  a  by-law  ousting  members 
from  their  right  to  resort  to^che  Courts  of  the  Province. 

Essery  v.  Court  Pride  of  the  Dominion,  2  O.  R.  596,  considered. 

Judgment  of  Meredith,  J.,  at  the   rial  reversed. 
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Statement.  This  was  an  appeal  from  a  judgment  of  Meredith,  J., 
in  an  action  brought  by  Alfred  Boultbee  against  C.  S. 
Gzowski. 

The  following  facts  are  taken  from  the  judgment  of 
Street,  J.,  in  the  Divisional  Court. 

The  facts  in  this  case  are  not,  1  think,  seriously  in  dis- 
pute and  are  substantially  as  follows: — On  the  22nd  of 
October,  1887,  the  plafatiff  was  the  holder  of  twenty  shares 
of  fully  paid  up  stock  in  the  Central  Bank  of  Canada 
standing  in  his  name  upon  the  books  of  the  bank,  and  on 
that  day  he  sold  and  transferred  them  to  one  Cochran,  who 
paid  him  for  them,  and  procured  the  transfer  to  himself  in 
the  books  of  the  bank  to  be  made. 

It  appears  to  be  contended  by  the  defendant  that  Coch- 
ran only  acted  as  broker  for  Boultbee,  and  not  as  purchaser 
from  him,  but  Mr.  Justice  Meredith  finds  the  fact  as  I  have 
stated  it,  and  Mr.  Justice  Ferguson  found  in  the  same  way 
upon  practically  the  same  evidence,  and  I  think  we  should 
adopt  these  findings,  which  appear  to  be  supported  by  the 
evidence. 

Cochran  was  a  broker  upon  the  Toronto  Stock  Exchange, 
and  on  the  26th  October,  1887,  the  defendant  Gzowski, 
who  is  also  a  broker  upon  the  same  Exchange,  having  a 
commission  from  a  client  named  Henderson  to  purchase 
shares  of  the  Central  Bank,  purchased  these  twenty  shares 
from  Cochran  upon  the  Exchange.  The  name  of  t  e  prin- 
cipal for  whom  Gzowski  acted  in  making  the  purcl  xse  was 
not  disclosed  :  in  the  ordinary  course  of  business  upon  the 
Exchange,  it  never  is.  Brokers  sometimes  buy  there  upon 
their  own  account,  though  the  defendant  seldom  did,  and 
the  defendant  had  never  purchased  Central  Bank  shares 
upon  his  own  account. 

On  the  same  day,  or  the  day  after,  Gzowski  paid 
Cochran  for  the  shares  with  money  received  by  him 
for  the  purpo.se  from  Henderson,  and  thereupon  Cochran 
signed  a  transfer  of  these  shar  « /ipon  the  books  of  the 
bank  with  the  name  of  the  purchaser  in  blank,  and  with 
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a  marginal  note  initialled  by  him*  by  which  the  shares  Statement. 

were  placed  under  the   control  of  Gzowski  &  Buchan, 

the  firm  of  brokers  in  which  the  defendant  was  a  partner. 

It  has  been  agreed,  however,  that  all  the  transactions  here 

in  question  are  to  be  treated  as  if  the  defendant,  and  not 

his  firm,  were  concerned,  so  that  the  case  is  to  be  treated 

as  if  the  shares  had  been  placed  by  Cochran's  transfer 

subject  to  the  order  of  the  defendant,  who  thereupon,  so 

far  as  Cochran  was  concerned,  might  have  transferred 

them  into  his  own  name,  or  into  the  name  of  any  other 

person.     The  nature  and  form  of  such  a  transfer  is  fully 

considered  and  set  out  in  the  judgment :  In  re  Central 

Bank  of  Canada — Baines's  Case,  16  A.  R.  237. 

On  the  29th  October,  1887,  Gzowski,  by  a  marginal  note 
in  the  bank  books,  placed  these  shares  under  the  control  of 
his  principal,  Henderson,  who,  on  the  same  day,  executed 
an  acceptance  of  the  transfer  to  himself  of  them  upon  the 
bank  books,  and  thereby  constituted  himself  the  legal 
holder  and  transferee  of  the  shares.  Cochran  had  no 
knowledge  of,  or  dealing  with,  any  person  but  Gzowski  in 
the  transaction,  and  did  not  know  whether  he  was  pur- 
chasing for  himself  or  for  a  principal. 

On  15th  November,  1887,  within  one  month  after  the 
transfer  by  the  plaintiff  to  Cochran,  the  Central  Bank  sus- 

*  Assignment  from  Cochran  to  J.  D.  Henderson. 


For  value  received  from I,  R.  Cochran,  of  Toronto, 

t  to  th      ^°  ^ere^y  assign  and  transfer  unto ,  of  , 

•of  twenty  shares  (on  each  of  which  has  been  paid dollars,  amount- 

an!  *  *"£  to  fcne  8um  °*  two  thousand  dollars)  in  the  capital  stock  of  the  Cent- 

Sgd.)  R.C.  ral  Bank  of  Canada,  subject  to  the  rules  and  regulations  of  the  said  bank, 
set  to  the  Witness  my  hand  at  the  said  bank,  this  26th  day  of  October,  one 
erson.  '       thousand  eight  hundred  and  eighty -seven. 

I.)G.  &B.   witness,  (Signed)    Robert  Cochran. 

(Signed)    A.  8.  Orde. 

I  do  hereby  accept  the  forgoing  assignment  of  twenty  shares  in  the 
stock  of  the  Central  Bank  of  Canada,  assigned  to  me  as  above  mentioned 
at  the  bank,  this  29th  day  oL  October,  one  thousand  eight  hundred  and 
eighty-seven. 

(Signed)  J.  D.  Henderson. 
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Statement,  pended  payment  and  was  on  16th  December,  1887,  ordered 
to  be  wound  up.  In  the  course  of  the  winding-up  proceed- 
ings the  plaintiff  was  made  a  contributory,  as  having  been 
the  holder  of  shares  in  the  bank  one  month  before  the  sus- 
pension of  payment,  which  he  transferred  within  the  month; 
and  he  was  compelled  to  pay  to  the  liquidators  $1,000  on 
26th  April,  1890,  and  $1,125  on  30th  April,  1890,  in  satis- 
faction  of  his  liability. 

On  the  13th  April,  1894,  Cochran  executed  a  transfer  to 
the  plaintiff  of  all  his  right  of  action  against  Gzowski  in 
any  way  arising  from  the  sale  of  the  shares  in  question. 

On  the  21st  April,  1894,  the  plaintiff,  in  an  action 
against  Cochran  and  Gzowski,  recovered  judgment  against 
Cochran  for  the  amount  he  had  been  compelled  to  pay  the 
liquidators  in  respect  of  these  shares,  and  in  the  same  action 
he  sought,  as  assignee  of  Cochran,  to  recover  from  Gzowski 
the  same  amount. 

Mr.  Justice  Ferguson,  before  whom  the  action  was 
tried,  was  of  opinion  that  the  plaintiff  was  not  in  a  posi- 
tion to  recover  from  the  defendant  Gzowski  under  the 
assignment  of  Cochran's  rights,  because  Cochran  at  the 
date  of  the  assignment  had  not  been  damnified,  and  the 
assignment,  therefore,  passed  nothing ;  and  he  ordered  that 
the  action  as  against  Gzowski  should  be  dismissed  with 
costs,  refusing  an  application  made  by  the  plaintiff  to  add 
Cochran  as  a  party  plaintiff. 

The  plaintiff  moved  in  the  Queen's  Bench  Division  by 
way  of  appeal  from  this  judgment,  and  that  Division  being 
of  opinion  that  the  pleadings  should  be  amended  so  as  to 
raise  all  the  substantial  questions  between  the  parties,  gave 
to  Cochran  leave  to  amend  by  claiming  over  against 
Gzowski,  and  allowed  the  plaintiff  as  an  alternative  to 
concur  in  the  recovery  over  by  Cochran,  notwithstanding 
his  assignment  to  the  plaintiff.  The  defendant  Gzowski 
appealed  to  the  Court  of  Appeal,  who  allowed  his  appeal. 

Thereupon  the  plaintiff  began  t^present  action  against 
Gzowski  on  26th  November,  1895,  letting  forth  the  recov- 
ery and  entry  of  the  judgment  by  the  plaintiff  against 
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CJochran,  and  a  further   assignment  by   Cochran  to  the  Statement, 
plaintiff  of  his  rights  against  the  defendant  Gzowski,  exe- 
cuted subsequent  to  the  recovery  of  such  judgment,  and 
claiming  as  assignee  of  Cochran  to  recover  the  amount  from 
Gzowski. 

Upon  this  action  coming  on  for  trial  before  the  Hon.  Mr. 
Justice  Meredith,  an  order  was  made  by  him  by  consent 
that  the  former  action  brought  by  the  plaintiff  against 
-Cochran  and  Gzowski  should  stand  dismissed  as  against 
the  defendant  Gzowski,  subject  to  such  order,  if  any,  as  the 
Queen's  Bench  Divisional  Court  should  make  as  to  costs, 
but  without  prejudice  to  the  present  action  or  to  any  claim 
made,  or  which  might  be  made  by  amendment,  therein,  and 
giving  leave  to  the  plaintiff  to  amend  by  adding  parties  or 
otherwise  as  he  might  be  advised.  The  trial  of  the  present 
action  then  proceeded,  and  the  learned  Judge  having 
reserved  judgment,  ordered  that  the  action  should  be  dis- 
missed with  costs  upon  the  grounds  set  forth  in  his  written 
judgment. 

H.  J.  Scott,  Q.  G,  and  jB.  Boultbee,  for  the  plaintiff. 
Moss,  Q,  C,  and  Walter  Barwick,  for  the  defendant. 

April  30, 1896.    Meredith,  J.  :— 

This  is  a  case  involving  several  difficult  and  somewhat 
complicated  questions  of  fact  and  law,  but  fortunately  the 
way  out  of  most  of  them  is  made  more  or  less  plain  by 
the  numerous  cases  of  recent  years  upon  the  subject  of 
stock  exchange  transactions,  and  the  well-considered  and 
exhaustive  judgments  delivered  in  some  of  them  ;  and  by 
other  cases  of  stock  transactions,  not  upon  the  stock 
exchange,  to  which  sufficient  attention  was  not  directed 
during  the  argument,  but  to  which  I  shall  presently  more 
fully  refer,  as  they  seem  to  me  very  much  in  point. 

The  cases  upon  the  srdbject  generally  are  well  collected, 
and  the  rules  and  usage  of  the  London  Stock  Exchange, 
which  played  so  important  a  part  in  some  of  them  are 
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Judgment,  pretty  fully  set  out  in  Lindley's  Law  of  Companies,  5th 
Meredith,  J.  ed.,  pp.  491  to  516,  and  Roscoe's  Nisi  Prius  Evidence,  lGth 
ed.,  pp.  548  to  557  ;  see  also  Fry  on  Specific  Performance, 
3rd  ed.,  pp.  655  to  671 ;  and  the  rules  are  given  in  full  in 
a  footnote  to  QrisseU  v.  Brisioive,  L.  R.  4  C.  P.  3G,  begin- 
ning at  p.  53. 

The  transaction  in  question  in  this  case  took  place 
between  stock  brokers,  and,  in  the  first  place,  upon  the 
Toronto  Stock  Exchange  ;  but  there  are  no  rules,  nor  any 
usage,  of  that  exchange  bearing  upon  the  nature  or  effect 
of  the  transaction,  so  far  as  the  evidence  shews :  and  it 
therefore  stands  to  some  extent  upon  a  different  footing 
from  many  of  the  cases  referred  to ;  and  must  be  dealt 
with  as  an  ordinary  transaction,  so  far  as  the  nature  and 
effect  of  it  are  concerned,  unaffected  by  any  such  special 
rules  or  usage. 

And  it  is  now  well  settled  that,  quite  apart  from  any 
such  rules  or  usage,  a  purchaser  of  shares,  besides  paying 
for,  and  accepting  a  transfer  of,  them,  is  under  an  obliga- 
tion to  indemnify  his  vendor  against  all  liability  in  respect 
of  them  arising  after  lie  had  become,  and,  at  the  least,  while 
he  remains,  the  owner  of  them. 

This  was  the  rule  in  ^chancery,  founded  upon  a  like 
equitable  obligation  to  that  which  required  the  purchaser 
of  an  equity  of  redemption  to  relieve  his  vendor  from  in- 
cumbrance subject  to  which  the  land  was  purchased. 

And  it  was  likewise  the  rule  at  common  law,  based  upon 
the  judgment  in  Burnett  v.  Lynch,  5  B.  &  C.  589 — a  case 
in  which  the  Court  seemed  to  struggle  with  some  difficulty 
in  putting  the  plaintiff's  right  to  recover  upon  any  then 
well  defined  common  law  rule  or  principle,  and  to  be  guided 
very  much  by  the  manifest  justice  of  the  thing,  and  the 
lamentable  effect  of  a  determination  that  the  common  law 
court  could  afford  no  relief  in  such  a  case — but  a  decision 
which  the  common  law  courts  were  inclined  rather  to 
•  enlarge  than  to  circumscribe,  even  if  the  Judges  still  found 
it  somewhat  difficult  to  agree  upon  *Je  common  law  rule  or 
principle  upon  which  it  could  be  plainly  put :  see  Movie  v. 
Garrett,  L.  R.  7  Ex.  101. 
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Burnett  v.  Lynch  was  a  strong  case  in  favour  of  the    Judgment, 
plaintiff,  for  there  the  assignment,  under  which  the  def en-  Meredith,  J. 
dant  took  and  held  the  property,  was  expressly  made  sub- 
ject to  the  payment  of  the  rent  and  performance  of  the 
covenants  reserved  by,  and  contained  in,  the  lease  which 
was  assigned. 

It  is,  now  that  law  and  equity  are  administered  in  the 
one  court,  of  course  immaterial  whether  a  party's  right  be 
legal  or  equitable,  full  effect  must  be  given  to  it  whatso- 
ever its  nature. 

But  this  obligation  to  indemnify,  as  I  understand  it,  if 
not  expressed,  is  one  which  is  to  be  implied  from  the  cir- 
cumstances of  the  case,  and  implied  in  the  sense  of  being 
the  tacit  agreement  between  the  parties,  not  implied  in 
any  sense  of  being  imposed  by  law  whether  the  parties 
agreed  to  it  tacitly  or  not,  not  to  be  forced  upon  them  by 
law  or  in  equity  willing  or  unwilling. 

That  seems  to  me  to  be,  practically,  the  rule  in  regard 
to  the  equitable  obligation  to  which  I  have  adverted  :  see 
Corby  v.  Gray,  15  O.  R.  1 ;  British  Canadian  Loan  Co.  v. 
Tear,  23  O.  R.  664;  Beatty  v.  Fitzvimmons,  23  0.  R. 
245  ;  Humfrey  v.  Doll,  7  E.  &  B.  266  ;  and  Walker  v. 
Dickson,  20  A.  R.  97  ;  and  the  whole  tenor  of  the  judg- 
ments, both  at  law  and  in  equity,  shew  it  to  be  so  in  these 
stock  transactions.  Where  a  person  buys  property  subject 
to  a  mortgage,  and  the  amount  of  the  incumbrance  is 
allowed  in  part  payment  of  the  price  of  the  property,  the 
inference,  from  that  alone,  that  there  was  an  agreement 
that  the  purchaser  should  relieve  the  vendor  from  all  per- 
sonal liability  in  respect  of  it,  is  irresistible  ;  the  only 
difficulty  that  can  arise,  must  be  from  the  manner  in  which 
the  conveyance  or  other  writing  is  drawn. 

So,  too,  in  regard  to  many  stock  transactions,  where  the 
shares  are  not  fully  paid  up;  and  especially  so  in  those 
cases  where  they  are  sold  at  a  loss,  at  a  discount  greater 
than  the  amount  paid  upon  them,  so  that  it  is  obvious  that 
the  vendor  is  selling  bolely  or  primarily  to  get  rid  of  all 
liability  respecting  them,  the  conclusion  is  irresistible  that 
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Judgment,  the  purchaser  was  to  so  relieve  the  vendor,  that  is  the 
Meredith,  J.  tacit,  when  not  the  expressed,  bargain. 

It  is  impossible,  speaking  generally,  to  read  the  cases  in 
which  the  rule,  that  it  is  the  duty  of  the  purchaser  to 
indemnify  the  seller,  has  been  applied  without  feeling  that 
a  very  irrational  conclusion  would  have  been  reached,  and 
a  very  palpable  departure  from  the  intention  of  the  par- 
ties, would  have  been  involved,  in  a  decision  that  there  was 
no  such  obligation  because  none  was  expressed;  in  all  of 
them,  in  which  relief  has  been  given  upon  the  implied  obli- 
gation either  at  law  or  in  equity,  it  will,  I  think,  be  found 
that  the  facts  of  the  case  sufficiently  shewed  the  understand- 
ing of  both  parties  that  the  purchaser  or  assignee  should 
take  the  estate  cum  onere,  and  should  relieve  the  seller  or 
assignor  from  personal  liability.  It  is  obvious  that  neither 
buyer  or  seller  contemplates  the  seller  paying  off  charges 
upon  the  property,  sold  subject  to  them,  for  the  benefit  of 
the  buyer,  without  any  consideration  or  reason. 

In  stock  transactions,  ordinarily,  the  vendor  sells  free 
from  all  past  calls  and  obligations,  and  the  purchaser  buys 
subject  to  all  future  calls  and  obligations. 

All  this  being  so,  it  is  obviously  of  the  utmost  impor- 
tance to  ascertain,  as  exactly  as  possible,  what  the  trans- 
action in  question  really  was;  the  plaintiff's  case  must 
stand  or  fall  upon  the  facts  as  found ;  these  questions  are 
really  the  most  difficult  ones. 

In  this  case  we  start  with  this  fact,  that  there  is  no  wri- 
ting which  either  helps  to  shew  what  the  real  contract 
was,  nor  stands  in  the  way  of  finding  the  very  truth  of 
the  matters  in  dispute,  as  writings  inaccurately  or  insuffi- 
ciently expressed  sometimes  do. 

The  material  facts,  as  I  find  them,  are  these :  The  plain- 
tiff held  twenty  shares  of  the  capital  stock  of  the  Central 
Bank  of  Canada ;  he  sold  them  to  one  Cochran  for  ninety- 
seven  cents  in  the  dollar  of  their  par  value,  which  value  had 
been  paid  in  full  by  the  plaintiff  to  the  bank ;  Cochran  was  a 
stock  broker  and  a  member  of  the  Toronto  Stock  Exchange, 
and  he,  very  soon  after  buying  the  shares,  offered  them  for 
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sale  in  the  ordinary  way  at  the  Exchange,  and  they  were   Judgment, 
then  bought  by  the  defendant,  who  was  also  a  stock  broker  Meredith,  J. 
and  a  member  of  the  Toronto  Stock  Exchange,  for  one 
Henderson,  part  at  ninety-seven  and  part  at  ninety-five 
<jents  in  the  dollar,  Henderson  having  previously  employed 
him  to  buy  such  stock. 

This  stock  was  "  listed "  on  the  Exchange,  and  these 
particular  shares  Were  sold  in  the  ordinary  course  of  busi- 
ness, thus : — An  officer  of  the  Exchange  "  calls  "  the  stock 
in  its  order,  and  then  offers  and  bids  (if  any)  are  made 
until  the  buyer  and  seller  come  together  as  to  price,  when 
one  or  the  other,  as  the  case  might  require,  says  "  sold," 
-and  an  entry  of  the  transaction  by  that  officer,  probably 
more  for  general  information  as  to  sales  and  prices  than 
for  the  purpose  of  recording  the  transaction  as  between 
the  parties  to  it,  is  made ;  on  the  following  business  day, 
the  dealing  brokers  conclude  the  transaction,  including  it 
with  any  others  that  may  have  taken  place  between  them, 
the  one  paying  the  other  the  balance  coming  to  him,  the 
shares  being  then  transferred,  or  put  in  the  power  of  the 
buying  broker  to  transfer. 

The  name  of  the  buying  broker's  principal  was  not  dis- 
closed at  the  Exchange ;  in  the  ordinary  course  of  business 
there  it  never  is.  Brokers  sometimes  buy  there  on  their 
own  account,  though  the  defendant  seldom  did,  and  never 
any  Central  Bank  shares. 

This  transaction  took  the  usual  course,  and  when  the 
shares  were  paid  for  by  the  defendant,  as  they  were  on  the 
day  following  the  purchase,  Cochran  executed  the  usual 
transfer  in  the  bank's  book  kept  for  that  purpose,  but  did 
not  transfer  them  to  the  defendant ;  he  made  what  has 
been  called  a  "  marginal  transfer,"  as  fully  set  out  and  ex- 
plained in  Re  Central  Bank  of  Canada — Baines's  Case,  16 
A.  R.  237  ;  that  is,  he  executed  the  form  of  transfer,  leav- 
ing the  space  for  the  name  of  the  transferee  blank,  and 
giving  power,  by  a  marginal  entry,  to  the  defendant,  to  fill 
in  the  transferee's  name,  or  to  empower  some  one  else  to 
-do  so. 

38— vol.  XXVIII.  O.K. 
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Judgment.  The  main  general  purpose  pf  that  form  of  transfer  must 
Meredith,  J.  have  been  to  avoid  personal  liability  in  respect  of  the 
shares,  and  to  let  that  fall  upon  the  real  purchaser  and 
transferee,  and  that  has  been  considered  to  have  been  the 
effect  of  it  in  Re  Central  Bank  of  Canada — Baines'e  Case, 
16  A.  R.  237,  in  regard  to  liability  upon  the  shares. 

In  this  particular  transaction  the  purpose  of  that  form 
of  transfer  was  that  the  shares  might  be  transferred  directly 
to  the  real  purchaser  Henderson;  but  of  course  if  Hender- 
son failed  to  pay,  the  defendant  had  the  power  to  sell  and 
transfer  the  shares  to  anyone  else. 

I  cannot  think  it  was  ever  contemplated,  by  either  party 
to  the  transaction,  that  the  defendant  should,  in  any  case, 
become  the  transferee.  It  seemed  a  matter  of  indifference 
to  Cochran  whether  the  sale  was  to  the  defendant  or  to 
anyone  else,  for  the  shares  were  fully  paid  up,  and  he  was 
to  get  from  ninety-five  to  ninety-seven  cents  in  the  dollar 
of  their  par  value  before  parting  with  them. 

It  was  obviously  not  then  considered  within  the  range  of 
possibility  that  any  further  liability  could  attach  to  the 
transferor,  as  such  liability  could  arise  only  under  sec- 
tions 70  and  77  of  the  Bank  Act,  which  impose  the 
"  double  liability  "  upon  past  shareholders  only  in  case  of 
the  commencement  of  suspension  of  payment  by  the  bank 
within  one  month  after  the  transfer  of  the  shares ;  suspen- 
sion could  hardly  have  been  dreamed  of  by  a  seller  getting 
ninety-five  cents  to  ninety-seven  cents  in  the  dollar  for  his 
shares  and  paying  ninety-seven  cents  in  the  dollar  for  them 
a  day  or  two  before ;  much  less  an  insolvency  necessitating 
a  resort  to  the  double  liability  provisions. 

Whatever  may  be  the  usual  course  of  business,  or  what- 
ever the  facts  in  any  other  case,  I  am  quite  satisfied  upon 
the  evidence  afforded  by  the  surrounding  circumstances  as 
well  as  the  testimony  given  at  the  trial,  that  the  real  con- 
tract in  question  between  these  two  brokers  was  that  the 
defendant  should  be  personally  answerable  for  the  pay- 
ment of  the  price  of  the  shares  on  trte  day  following  the 
purchase  of  them,  and  that  upon  such  payment  the  seller 
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would  transfer  them  to  anyone  the  defendant  might  name,  Judgment, 
or  by  way  of  "  marginal  transfer  "  put  it  in  his  power  to  Meredith,  J. 
transfer  them  to  anyone  competent  to  take  such  a  trans- 
fer ;  and  that  it  was  never  contemplated  by  either  party 
that  the  defendant  should  be  in  any  case  bound  to  take  a 
transfer  of  them  himself,  or  otherwise  come  under  any 
personal  liability  in  respect  of  them,  beyond  payment  of 
the  purchase  money  and  procurement  of  a  valid  transfer 
of  them. 

If  it  were  simply  and  purely  an  ordinary  sale,  then  the 
seller  had  a  right  to  insist  upon  the  defendant  taking  a 
transfer  of  the  shares  himself,  or  at  least  entering  into 
some  agreement  of  indemnity  if  the  transfer  were  made 
to  his  nominee ;  but  instead  of  so  insisting  he  made  the 
transfer  in  such  a  manner  that  it  became  a  transfer  from 
him  directly  to  Henderson,  the  real  purchaser,  establishing 
dioect  privity  of  contract  in  writing  between  them,  and 
establishing  also  the  relationship  of  principal  and  surety 
between  them  ;  both  liable  in  the  events  that  happened,  to 
the  same  creditors  in  respect  of  the  same  shares — Hender- 
son the  real  purchaser  primarily,  and  Cochran  the  seller 
secondarily. 

Under  these  circumstances  I  cannot  consider  that  law 
or  equity  imposes  any  such  obligation  upon  the  defendant 
as  that  which  the  plaintitf  seeks  to  enforce  in  this  action. 

But  the  plaintiff's  claim,  in  my  opinion,  fails  upon 
grounds  based  upon  well  defined  common  law  principles, 
which  may,  perhaps,  be  considered  narrower  and  more 
technical  than  those  already  stajbed,  and  may  be  shortly 
stated  thus :  The  transfer  of  the  shares,  made  in  the  way  I 
have  stated,  was  either  an  election  to  deal  with  the  real 
purchaser,  and  not  to  hold  the  agent  as  a  principal,  or  else 
it  amounted  to  a  novation. 

This  seems  to  me  to  be  quite  supported  by  the  cases,  I 
may  say  by  leading  cases,  at  law  and  in  equity. 

In  Walker  v.  Bartlett,  18  C.  B.  845,  the  defendant  was 
the  real  purchaser,  ai.d  yet  it  was  considered  that  he  was 
not  bound  to  take  a  transfer  of  the   shares   in  his  own 
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Judgment,    name,  but  could  cause  the  shares  to  be  registered  in  his 

Meredith,  J.  own  name  or  that  of  some  other  person  to  be  named  by 

him  as  the  owner  thereof,  the  seller  having  signed  an 

order  for  a  transfer  of  the  shares,  leaving  a  blank  space 

for  the  name  of  the  transferee. 

The  decision  was  not  affected  by  any  stock  exchange 
rules  or  usage  ;  the  sale  was  not  a  stock  exchange  trans- 
action. The  defendant  was,  however,  held  liable,  because 
he  had  not  taken  the  transfer  in  his  own  name  or  to  any- 
one else,  but  had  left  the  shares  standing  in  the  seller's 
name,  whereby  he  was  made  liable  for  and  obliged  to  pay 
subsequent  calls. 

One  cannot  but  gather  from  that  case  that  though  the 
defendant  was  the  real  purchaser  he  would  have  fulfilled 
the  contract  on  his  part  and  have  avoided  all  possibility  of 
further  liability,  if  he  had  filled  in  the  name  of  some 
other  person,  competent  and  willing  to  take  the  shares,  as 
transferee  of  them. 

In  that  case  the  liability  arose  from  the  neglect  of  the 
defendant  to  have  the  transfer  made  to  anyone.  In  this 
case  the  liability  arises  out  of  the  extraordinary  provisions 
of  the  statute;  and  it  had  undoubtedly  arisen  long  before 
the  plaintiff  put  his  shares  upon  the  market ;  though  un- 
known to  him  and  to  the  defendant  and  Cochran,  the 
plaintiff  was  really  selling  a  liability,  an  indebtedness  of 
$2,000,  and  getting  $1,940  for  it ;  the  purchaser  was  really 
paying  $1,940  for  the  privilege  of  being  saddled  with  a 
debt  of  $2,000. 

Having  regard  to  this-  serious  misapprehension,  under 
which  buyer  and  seller  laboured,  it  may  be  that  equity 
would  not  aid  the  seller  if  he  were  seeking  to  enforce  spe- 
cific performance  of  the  contract :  see  Hawkins  v.  Maliby, 
L.  R.  4  Eq.  572;  and  Re  Central  Bank  of  Canada — 
Baines's  and  Nasmith's  Cases,  16  O.  R.  293. 

In  Kellock  v.  Enthoven,  L.  R.  9  Q.  B.  241,  the  liability 
of  the  plaintiff  was  one  imposed  by  statute  upon  past  mem- 
bers in  case  present  members  were  unable  to  pay.  But 
there  the  liability  arose  after  the  transfer  to  the  defendant, 
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who  was  the  real  purchaser.  The  judgment  in  this  case  Judgment, 
seems  to  indicate,  as  do  those  in  other  cases,  that  the  lia-  Meredith,  J. 
bility  to  indemnify  lasts  only  as  long  as  the  defendant  is 
or  should  be  the  registered  owner :  see  Humber  v.  Layton, 
7  M.  &  W.  517  ;  and  Walker  v.  Bartlett,  18  C.  B.  845 ;  and 
that  it  extends  to  future  liabilities  only,  and  that  the  aris- 
ing of  the  liability,  not  the  making  of  the  call,  is  the  test. 
Coleridge,  C.  J.,  put  it  thus,  in  Kellock  v.  Enthoven :  that 
the  transferor  has  a  right  to  come  to  his  transferee  and 
say,  "  As  between  you  and  me,  when  I  parted  with  the 
shares  to  you,  the  implied  contract  was,  that  you  would 
discharge  in  respect  of  them  all  liability  that  might  arise 
during  the  time  of  your  holding.  This  is  a  liability  which 
arose  during  the  time  you  held  the  shares,  though  the  call 
was  not  made  till  after  you  had  parted  with  them  " :  p.  248  ; 
and  again  he  says :  that  in  Maxted  v.  Paine,  L.  R.  6  Ex., 
at  p.  134,  the  Court  assumed  that  there  is  an  implied  con- 
tract on  the  part  of  the  transferee  to  indemnify  the  trans- 
feror from  any  calls  or  liability  which  may  arise  in  respect 
of  the  shares  during  the  time  the  transferee  holds  them. 
This  subject  was  much  discussed  in  one  of  the  Courts  of  one 
of  the  United  States  of  America,  and  the  ultimate  decision 
was  in  favour  of  the  more  limited  liability :  see  Brinkly 
v.  Hambleton,  8  Atl.  R.  904 ;  see  also  Lessassier  &  Binder 
v.  Kennedy,  3(3  Louisiana  An.  R.  539. 

In  this  case  the  liability  arose  while  the  plaintiff  himself 
held  the  shares,  and  the  calls  were  made  after  the  real  pur- 
chaser, Henderson,  had  become  the  registered  owner. 

Humble  v.  Langston,  7  M.  &  W.  517,  is  a  case  very  much 
in  the  defendant's  favour.  The  considered  judgment  of 
the  Court  delivered  by  Parke,  B.,  contains  a  good  deal  that 
is  pertinent  to  this  case  ;  and,  though  the  Court  doubtless 
took  a  narrower  view  of  a  purchaser's  liability  than  is 
taken  at  the  present  time ;  and  though  the  authority  of 
that  case  does  not  remain  in  all  respects  unshaken,  a 
good  deal  remains  to  aid  the  defence  in  this  case,  against 
which  no  good  reason  can  be  advanced. 

That  even  if  the  defendant  had   not  been  merely  an 
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Judgment  agent  for  Henderson,  privity  of  contract  would  exist 
"Meredith,  J.  between  Cochran  and  Henderson,  and  that  nothing  would 
stand  in  the  way  of  the  former  having  relief  directly 
against  the  latter,  if  entitled  to  any  relief  from  anyone,  is 
shewn  by  such  cases  as  Brown  v.  Black,  L.  R.  15  Eq.  363 ; 
and  in  appeal,  L.  R.  8  Ch.  939 ;  Evans  v.  Wood,  L.  R.  5 
Eq.  9 ;  Maxted  v.  Paine,  L.  R.  6  Ex.  122 ;  Coles  v.  Bristowe, 
L.  R.  4  Ch.  3 ;  Grissell  v.  Bristowe,  L.  R.  4  C.  P.  36  ;  Paine 
v.  Hutchinson,  L.  R.  3  Ch.  388 ;  Bowring  v.  Shepherd,  L.  R 
6  Q.  B.  309  ;  and  Loring  v.  Davis,  32  Ch.  D.  625. 

Then  in  Shaw  v.  Fisher,  5  DeG.  M.  &  G.  596,  one  of  the 
leading  cases  in  equity  supporting  a  vendors  right  of  in- 
demnity, it  was  held  that  after  the  vendor  had  transferred 
the  shares  there  in  question  to  a  sub-vendee  at  the  vendee's 
request,  all  liability  of  the  vendee  to  indemnify  was  at  an 
end. 

The  judgment  there  was  based  upon  the  ground  that  the 
vendor  could  not  have  enforced  specific  performance  of  his 
contract,  because  by  reason  of  his  transfer  of  the  shares 
to  the  sub-vendee,  he  could  not  make  title  to  the  vendor. 

The  Lord  Chancellor  from  the  observations  reported  at 
page  609,  seems  to  have  been  of  opinion  that  if  the  trans- 
fer had  been  made  for  the  vendee's  convenience  so  that 
the  vendor  would  be  acting  as  it  were  merely  as  an  agent 
for  the  vendee  in  making  the  transfer,  it  would  not  have 
been  a  bar  to  relief,  but  that  as  the  transfer  was  made  to 
the  sub- vendee  upon  the  footing  that  he*  was  the  person 
who  had  purchased  from  the  vendor,  and  as  such  entitled 
to  the  transfer,  he  considered  that  put  an  end  to  the  plain- 
tiff's case. 

In  this  case  the  transfer  was  by  Cochran's  own  act,  made 
directly  from  him  to  the  real  purchaser,  and  that  the  more 
should  put  an  end  to  this  plaintiff's  case :  see  Castellan  v. 
Hobson,  L.  R.  10  Eq.  47  ;  Coles  v.  Bristowe,  L.  R.  4  Ch.  3  ; 
Maxted  v.  Paine,  L.  R.  4  Ex.  203,  and  L.  R.  6  Ex.  132 ; 
and  In  re  Towrts'  Drainage,  etc.,  Co.-r-Morton's  Case,  L.  R. 
16  Eq.  104. 

In  Walker  v.  Dickson,  20  A.  R.  96,  the  real  purchaser 
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was  held  liable  to  indemnify,  in  the  case  of  a  sale  of  lands  Judgment- 
subject  to  a  mortgage,  although  the  conveyance  had  been  Meredith,  J, 
made  to  his  mortgagee  ;  but  there  it  was  considered  that 
a  vendor  was  bound  to  convey  to  any  nominee  of  the  pur- 
chaser ;  which  is  not  the  case  in  stock  transactions,  at  all 
events  not  without  indemnity  by  the  purchaser  being  first 
provided  for,  which  of  course  makes  a  vast  difference  in 
the  cases. 

That  case  may  be  supported  upon  the  observations  of 
the  Lord  Chancellor  in  Shaw  v.  Fisfier,  which  I  have  refer- 
red to ;  the  person  held  liable  was  the  real  purchaser,  the 
conveyance  to  his  nominee  was  made  merely  for  his  con- 
venience ;  the  conveyance  was  not  made  to  the  grantor  on 
the  footing  that  he  was  the  person  who  had  purchased 
from  the  vendor,  and  as  such  entitled  to  the  conveyance. 

Walker  v.  Dickson,  seems  to  me  to  be  an  authority  for 
the  defendant  in  this  action,  upon  the  ground  on  which  I 
have  first  dealt  with  this  case ;  that  is  the  person  held 
liable  to  indemnify,  was  the  real  purchaser,  the  person 
intended  and  tacitly  agreed  to  be  liable. 

Upon  principle  and  authority,  and  according  to  my 
view  of  the  very  truth  and  right  of  the  matters  in  contro- 
versy, any  and  all  liability  of  the  defendant  ended  when 
the  purchase  money  was  paid  and  the  transfer  made  from 
the  seller  directly  to  the  real  purchaser,  Henderson,  and 
accepted  by  him. 

I  have  used  the  word  transfer  throughout,  as  the  shares 
of  the  bank  were  transferred  in  one  way  only,  namely,  by 
means  of  the  forms  contained  in  the  bank's  transfer  book, 
which  were  filled  up  and  signed  at  the  bank's  head  office, 
and  at  once  effected  an  assignment  from  the  one  party  to 
the  other,  acceptance  by  the  other,  and  registration,  and 
notice  to  the  bank  of  the  assignment  and  acceptance. 

And  I  have  also  spoken  of  the  defendant  as  the  pur- 
chasing broker,  although  he  and  his  partner  were  really 
the  purchasing  brokers,  but  the  parties  have  agreed  that 
the  partner's  name  shall  be  dropped  and  the  matter  dealt 
with  as  if  the  defendant  alone  were  concerned. 
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Judgment.        a   number  of  other  interesting  questions  raised  and 
Meredith,  J.  argued  at  the  trial,  do  not  call  for  any  consideration,  as  I 
have  been  able  to  reach  a  conclusion  upon  the  merits  of 
the  case,  which,  if  right,  disposes  of  it  entirely  and  finally 
and  in  the  most  satisfactory  manner. 
The  action  must  be  dismissed  with  costs. 
If  the  plaintiff  desire  it,  proceedings  will  be  stayed,  say 
for  one  month. 

From  this  judgment  the  plaintiff  appealed,  and  his 
appeal  was  argued  on  27th  May,  1896,  before  a  Divisional 
Court  composed  of  Armour,  C.  J.,  and  Falconbridge,  and 
Street,  JJ. 

H.  J.  Scott,  Q.  C,  and  R.  Boultbee,  for  the  appeal.  The 
evidence  shews  the  practice  of  stock  exchange  brokers 
was  to  transfer  shares  either  under  a  power  of  attorney  or 
by  what  is  called  a  marginal  transfer :  Re  Central  Bank 
of  Canada — Haines's  Case,  16  A.  R.  237.  Here  the  stock 
was  actually  sold  by  Cochran  to  Gzowski  without  any 
knowledge  of  his  agency  for  another,  and  the  transfer  was 
made  in  a  form  to  satisfy  Gzowski.  Cochran's  right  to 
indemnity  does  not  arise  upon  the  transfer,  but  upon  the 
sale.  When  the  sale  was  made  to  Gzowski,  he  assumed  all 
the  liability  on  and  burdens  of  the  shares.  The  trial  Judge 
should  have  found  there  was  a  sale  by  Cochran  to  Gzowski, 
who,  when  he  chose  to  act  for  an  undisclosed  principal, 
made  himself  personally  liable.  The  contract  of  sale  was 
complete  on  the  Exchange,  and  the  transfer  was  a  mere 
detail  to  carry  it  out.  There  is  no  evidence  of  any  nova- 
tion. Cochran  knew  no  one  in  the  transaction  but 
Gzowski.  The  case  of  Kelloch  v.  Enthoven,  L.  R.  8  Q.  B. 
458  ;  L.  R.  9  Q.  B.  241,  would  be  this  case  if  Gzowski  had 
taken  an  absolute  transfer  to  himself,  and  then  transferred 
to  his  principal  Henderson.  Plaintiff  has  recovered  a  judg- 
ment against  Cochran  who,  since  its  recovery,  has  assigned 
all  his  rights  over  against  Gzowski  to  plaintiff,  so  the 
plaintiff  is  now  entitled  to  recover  in  this  action.    I  refer 
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to  Maxted  v.  Paine,  L.  R.  4  Ex.  81 ;  L.  R.  6  Ex.  132,  per  Argument. 

Blackburn,  J.,  at  p.  151 ;  Rennie  v.  Morris,  L.  R.  13  Eq. 

203,  overruled  in  part ;  Merry  v.  Nickalls,  L.  R  7  Ch.  733  ; 

7  H.  L.  530 ;  OrisseU  v.  Bristowe  L.  R.  3  C.  P.  112  and  4 

C.  P.   36 ;   Coles  v.  Bristowe,  L.  R  4  Ch.  3 ;   Loring  v. 

Davis,  32  Ch.  D.  625,  at  p.  634 ;  Roberts  v.  Crowe,  L.  R.  7 

C.  P.  629 ;  Walker  v.  Dickson,  20  A.  R.  96. 

Moss,  Q.C.,  and  McGregor  Young,  contra.  The  judg- 
ment appealed  from  is  a  complete  answer  to  plaintiff's  case. 
Even  if  there  was  any  implied  obligation  it  is  on  the  real 
or  intended  real  purchaser :  Beatty  v.  Fitzsitrymons,  23  0. 
R  245.  Henderson  was  the  purchaser :  Gzowski  was  not. 
He  was  not  even  the  transferee,  but  a  mere  intermediary 
to  put  through  the  transfer  in  a  certain  form  of  the  Stock 
Exchange.  He  was  under  no  liability  whatever  except  for 
payment  to  Cochran :  Re  Central  Bank  of  Canada — 
Baines's  Case,  16  A.  R  237.  In  Kellock  v.  Enthoven,  L.  R. 
9  Q.  B.  241,  referred  to  in  BrinJdy  v.  Hambleton,  8  Atl.  R. 
904  the  principal  arrived  at  is  that  the  payment  was  made 
for  the  benefit  of  the  real  owner  so  he  was  liable  to  indem- 
nify and  that  is  in  harmony  with  sec.  77  of  R  S.  C.  ch. 
120.  The  shares  were  duly  accepted  by  Henderson:  R  S. 
C.  ch.  120,  sec.  29  ;  R  S.  O.  ch.  109.  The  stock  was  paid 
up,  and  no  other  liability  was  in  contemplation.  The 
privity  of  contract  was  between  Cochran  and  Henderson : 
Shaw  v.  Fisher,  5  DeQ.  M.  &  G.  596.  The  new  assign- 
ment to  plaintiff  from  Cochran  gives  him  no  better  right 
than  he  had  before :  Sutherland  v.  Webster,  21  A.  R.  228. 
The  plaintiff's  right  to  litigate  is  founded  on  Cochran's 
right,  and  he  is  bound  under  the  by-laws  of  the  Exchange 
to  resort  there  for  his  remedy :  Field  v.  The  Court  Hope  of 
Ancient  Order  of  Foresters,  26  Gr.  467  ;  Essery  v.  Court 
Pride  of  the  Dominion,  2  O.  R  596. 

Scott,  Q.C.,  in  reply.  The  question  of  the  assignment  is 
concluded  by  Boyd  v.  Robinson,  20  O.  R.  404. 

December  26,  1896.  The  judgment  of  the  Court  was 
delivered  by 
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Judgment     STREET,  J.  : — 


Street,  J. 


Under  the  provisions  of  the  Banking  Act,  R.  S.  C.  ch. 
120,  sec.  70 :  "  In  the  event  of  the  property  and  assets  of 
the  bank  being  insufficient  to  pay  its  debts  and  liabilities, 
the  shareholders  of  the  bank  shall  be  liable  for  the  defici- 
ency so  far  as  that  each  shareholder  shall  be  so  liable  to 
an  amount,  over  and  above  any  amount  not  paid  up  on  his 
shares,  equal  to  the  amount  of  such  shares."  And  by  sec- 
tion 77 :  "  Persons  who,  having  been  shareholders  in  the 
bank,  have  only  transferred  their  shares  or  any  of  them  to 
others,  or  registered  the  transfer  thereof  within  one  month 
before  the  commencement  of  the  suspension  of  payment  by 
the  bank,  shall  be  liable  to  all  calls  on  such  shares  as  if 
they  had  not  transferred  them,  saving  their  recourse 
against  those  to  whom  they  were  transferred." 

Under  these  sections  every  holder  of  a  share  of  bank 
stock  assumes  a  liability  to  contribute  to  the  assets  of  the 
bank,  in  the  event  of  its  insolvency,  a  sum  equal  to  the 
par  value  of  the  share ;  and  in  the  case  of  persons  coming 
within  these  sections  this  liability  continues  in  force  even 
after  the  registration  upon  the  bank  books  of  a  transfer  of 
the  share  to  a  third  person,  and  is  only  extinguished  when 
the  bank  has  continued  for  a  month  after  such  registration 
to  carry  on  its  business  without  any  suspension  of  payment. 
All  transactions  in  bank  shares  must  be  taken  to  be  made 
subject  to  the  possibility  that  this  well-known  statutory 
liability  may  be  enforced  in  case  of  the  insolvency  of  the 
bank  happening  within  the  statutory  period. 

As  between,  the  plaintiff  and  his  immediate  transferee 
of  the  shares  in  question,  Cochran,  I  can  see  no  ground 
whatever  for  doubting  that  the  latter  was  bound  both  upon 
reason  and  authority  to  assume  and  indemnify  the  plain- 
tiff against  the  liability  attached  to  the  ownership  of  the 
shares  created  by  the  sections  of  the  Banking  Act  to  which 
I  have  referred.  The  principle  laid  down  with  regard  to 
the  liability  of  the  purchaser  of  an  equity  of  redemption 
to  indemnify  the  mortgagor  has  not  been  confined  to  mort- 
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gages  of  land,  but  is  treated  as  applying  to  every  species    Judgment, 
of  property  which  is  transferred  while  subject  to  a  burthen :    street,  J. 
Waring  v.  Ward,  7  Ves.,  at  p.  337 ;  Burnett  v.  Lynch,  5 

B.  &  C.  589 ;  Walker  v.  Bartlett,  18  C.  B.  845  ;  Wynne  v. 
Price,  3  DeG.  &  Sm.  310  ;  Walker  v.  Dickson,  20  A.  R.  96 ; 
Beatty  v.  Fitzsimmons,  23  O.  R.  245 ;  Kellock  v.  Enthoven, 
L.  R.  9  Q.  B.  241. 

In  some  of  the  cases  it  is  put  upon  the  ground  of  implied 
contract,  in  others  upon  the  breach  of  a  duty  cast  upon  the 
transferee  and  in  others  upon  an  equity  arising  irrespective 
of  contract,  but  the  broad  principle  that  a  person  taking 
the  advantage  must  take  with  it  the  burthen  is  always 
enforced  under  one  head  or  another.  The  last  of  the  cases 
above  referred  to  was  a  decision  in  the  Exchequer  Chamber 
upon  a  sale  of  shares,  the  principle  of  which  establishes 
beyond  any  question,  I  think,  the  liability  of  Cochran  to 
indemnify  the  plaintiff  against  the  sums  which  he  has  been 
required  to  pay. 

The  authorities  further  are  agreed  upon  the  point  that 
the  obligation  to  indemnify  arises  not  from  the  transfer, 
but  from  the  fact  of  the  purchase :   Walker  v.  Bartlett,  18 

C.  B.  845  ;  Walker  v.  Dickson,  20  A.  R.  96  ;  Shaw  v.  Fisher, 
2  DeG.  &  Sm.  11 ;  5  DeG.  M.  &  G.  596. 

In  the  present  case  the  only  purchaser  with  whom 
Cochran  dealt  and  the  only  person  whom  he  knew  in  the 
transaction  was  Gzowski ;  it  was  never  disclosed  by  Gzow- 
ski  to  Cochran  that  he  was  purchasing  for  Henderson  and 
not  for  himself,  and  therefore,  upon  the  well-known  rule 
that  an  agent  dealing  in  his  own  name,  though  really  acting 
for  an  undisclosed  principal,  renders  himself  personally 
liable  upon  the  contract  into  which  he  enters  and  assumes 
the  liabilities  of  a  principal,  Cochran  became  entitled  to 
treat  Gzowski  as  a  principal  in  the  transaction.  If  Gzowski 
had  really  been  the  purchaser  for  his  own  benefit  he  would 
clearly  have  been  liable  to  indemnify  Cochran,  just  as 
Cochran  was  liable  to  indemnify  the  plaintiff  and  this  is, 
therefore,  the  liability  which  he  assumed  to  Cochran  by 
failing  to  disclose  that  he  was  merely  acting  as  agent  for 
Henderson. 
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Judgment.  The  fact  that  Cochran  did  not  transfer  the  shares  to- 
Street,  J.  Gzowski,  and  that  he  executed  the  transfer  in  a  form  which 
was  designed  to  enable  Gzowski  to  pass  them  to  Hender- 
son without  taking  the  transfer  in  his  own  name,  does  not 
help  Gzowski.  A  similar  transfer  in  Walker  v.  Bartlett,  18 
C.  B.  845,  was  treated  as  made  for  the  convenience  of  the 
purchaser,  and  as  imposing  upon  him  an  obligation  to  dis- 
charge all  liabilities  that  might  arise  while  the  purchaser 
refrained  from  taking  the  transfer  in  his  own  name. 

The  decision  in  Kellock  v.  Entlwven,  L.  R.  9  Q.  B.  241, 
shews  that  a  liability  such  as  the  present,  is  to  be  treated  as 
arising  during  the  whole  of  the  statutory  period  of  a  month 
before  the  stoppage  of  payment  by  the  bank,  although  the 
calls  were  not  made  until  afterwards.  The  judgment  of  the 
Court  of  Exchequer  Chamber  delivered  by  Lord  Coleridge, 
C.  J.,  thus  shortly  describes  the  position  which,  I  think, 
Cochran  was  entitled  to  take  with  regard  to  Gzowski :  M  As 
between  you  and  me,  when  I  parted  with  the  shares  to  you, 
the  implied  contract  was,  that  you  would  discharge  in  re- 
spect of  them  all  liability  that  might  arise  during  the  time 
of  your  holding.  This  is  a  liability  which  arose  during  the 
time  you  held  the  shares,  though  the  call  was  not  made 
till  after  you  parted  with  them.  You  may  have  some  fur- 
ther remedy  against  somebody  else,  but  as  between  you 
and  me  that  was  the  contract.  I  have  had  to  pay  and  you 
must  repay  me  : "  p.  248. 

While  I  entirely  agree  with  my  brother  Meredith,  that 
it  is  highly  improbable  that  either  Cochran  or  Gzowski 
regarded  the  double  liability  imposed  by  the  Banking  Act 
as  an  element  in  their  transaction,  still  less  as  one  likely 
to  affect  Gzowski  in  connection  with  it,  I  am  unable  to 
concur  in  his  view,  that  we  should,  therefore,  assume  them 
to  have  contracted  to  disregard  the  liabilities  arising  either 
at  law  or  in  equity  from  the  respective  positions  in  which 
they  were  placed. 

The  defendant  raises  as  a  defence  to  the  present  action, 
•    the  dismissal  of  the  former  action  by  the  same  plaintiff 
against  him  in  which  the  plaintiff  obtained  final  judgment 
against  Cochran. 
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That  action  failed,  however,  as  appears  by  the  judgment  Judgment, 
-of  Mr.  Justice  Ferguson,  because  it  was  founded  upon  an  .street,  J. 
assignment  made  by  Cochran  to  the  plaintiff,  before  the 
recovery  of  any  judgment  against  him  by  the  plaintiff  and 
before  Cochran  had  been  in  any  way  damnified ;  and  it 
was  held  that  there  was  nothing  to  assign.  Since  then, 
however,  and  before  the  commencement  of  the  present 
action,  the  plaintiff  recovered  judgment  against  Cochran 
upon  the  latter's  liability  to  indemnify  him,  and  Cochran 
then  assigned  to  the  plaintiff  his  claim  against  Gzowski  to 
be  indemnified  against  the  judgment.  Under  the  decision 
in  Mewburn  v.  Mackelcan,  19  A.  R.  729,  the  recovery  by 
the  plaintiff*  of  a  judgment  against  Cochran  without  pay- 
ment of  it,  gave  the  latter  a  cause  of  action  against  the 
person  to  whom  he  was  entitled  to  look  for  indemnity, 
that  is  Gzowski.  That  this  is  a  liability  on  the  part  of 
Gzowski  which  may  be  assigned  by  Cochran  and  enforced 
by  his  assignee,  seems  clear  from  British  Canadian  Loan 
Co.  v.  Tear,  23  O.  R.  664. 

What  must  be  taken  to  have  been  determined  in  the 
former  action  in  Gzowski's  favour  is  that  under  the  assign- 
ment made  by  Cochran  before  he  was  damnified,  nothing 
passed  to  the  assignee ;  but  it  was  not  determined  that 
after  becoming  damnified  he  might  not  have  a  right  of 
action  and  assign  it  as  he  has  done. 

The  defendant  has  set  up,  as  a  defence  to  the  plaintiff's 
claim,  a  certain  by-law  of  the  Toronto  Stock  Exchange,  of 
which  both  Cochran  and  Gzowski  were  members,  provid- 
ing that  all  disputes  between  members  of  the  Exchange 
arising  out  of  transactions  upon  the  Exchange,  should  be 
referred  to  arbitrators,  to  be  chosen  in  the  manner  pro- 
vided by  the  by-laws. 

Assuming  that  the  present  claim  is  one  which  comes 
within  the  provisions  of  the  by-law  in  question  (as  to 
which  there  may  be  room  for  argument),  I  cannot  find  in 
the  matter  set  up  any  defence  to  the  action.  The  Toronto 
-  Stock  Exchange  is  incorporated  by  the  Ontario  Statute  of 
1878,   41    Vict  ch.  65.    The  Act  of  incorporation  con- 
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Judgment,  tains  no  provision  authorizing  the  corporation  to  pass  any 
•Street,  J,  by-laws  ousting  its  members  from  their  right  of  recourse 
to  the  Courts  of  the  Province  for  the  settlement  of  disputes 
arising  from  their  transactions  with  one  another  upon  tho 
Exchange  ;  and  it  is  well  settled  law  that  the  authority  of 
the  Legislature  to  pass  such  a  by-law  is  essential  to  its 
validity  as  a  bar  to  an  action.  Here  it  is  not  alleged  that 
any  reference  to  arbitration  has  taken  place ;  and  there  is, 
therefore,  in  my  opinion,  nothing  to  bar  the  plaintiff's* 
right  of  action  in  the  by-law  which  is  set  up :  MuZkern  v. 
Lord,  4  App.  Cas.  182 ;  The  Municipal,  etc.,  Building 
Society  v.  Kent,  9  App.  Cas.  260 ;  Clarkson  v.  The  Toronto 
Stock  Exchange,  13  0.  R  213 ;  Angell  and  Ames  on  Cor- 
porations, 10th  ed.,  sec.  341. 

Cases  such  as  Essery  v.  Court  Pride  of  the  Dominion,  2 
O.  R  596,  and  those  upon  which  it  is  founded  establish,  not 
that  the  members  of  an  association  are  bound  by  by-laws 
requiring  them  to  refer  their  disputes  to  arbitration,  but- 
that  where  the  members  of  an  association  have  passed  by- 
laws providing  for  the  expulsion  or  punishment  of  mem- 
bers convicted  of  offences  against  the  by-laws,  and  havo 
provided  domestic  tribunals  for  the  trial  of  such  offences,  a 
member  complaining  of  expulsion  or  punishment  is  bound 
to  exhaust  the  remedies  provided  by  the  by-laws  before 
coming  to  a  court  of  law  for  relief :  Angell  and  Ames  on 
Corporations,  10th  ed.,  sec.  410,  et  seq. 

The  defendant  further  pleads  the  Statute  of  Limitations 
as  a  defence,  alleging  that  the  plaintiff's  cause  of  action 
occurred  more  than  six  years  before  the  commencement  of 
the  present  action.  The  facts,  however,  do  not  support 
that  contention  in  my  opinion. 

It  is  to  be  remembered  that  the  plaintiff  is  here  seeking 
to  recover  as  assignee  of  Cochran.  Cochran  was  not  made 
a  contributory  as  appears  from  the  papers  before  us.  His 
position  was,  that  he  only  became  a  shareholder  within 
the  period  of  one  month  before  the  suspension  of  payment 
(which  was  on  15th  November,  1887),  and  that  he  trans- 
ferred his  shares  before  the  suspension  of  payment  occur- 
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red,  so  that  he  was  not  brought  within  either  of  the  classes   Jadgment- 
who  are  by  the  Bank  Act  declared  liable.  Street,  J. 

Not  being  a  contributor}',  Cochran  was,  therefore,  not 
made  a  debtor  by  any  of  the  winding-up  proceedings,  and 
had  no  right  of  action  against  his  transferee  of  the  stock 
until  the  recovery  by  Boultbee  of  judgment  against  him 
on  1st  June,  1894,  in  an  action  begun  on  21st  April,  1894. 

I  think  we  must  hold  upon  the  authority  of  Sutherland 
v.  Webster,  21  A.  R  228  ;  and  Eddowes  v.  The  Argentine 
Loan,  etc.,  Co.,  63  L.  T.  N.  S.  364,  that  the  mere  existence 
of  a  liability  to  indemnify  Boultbee,  which  might  never  be 
enforced,  gave  no  right  of  action  to  Cochran,  and  that  there- 
fore the  statutory  period  did  not  begin  to  run  against  him 
until  the  recovery  of  that  judgment.  That  it  did  then 
begin  to  run  because  he  then  had  a  right  of  action  against 
his  transferee,  is  shewn  by  Mewburn  v.  Mackelcan,  19  A. 
R.  729 ;  Boyd  v.  Robinson,  20  0.  R.  404,  and  the  cases  re- 
ferred to  in  them. 

Then  as  to  Boultbee's  right  to  recover  against  Cochran, 
which  is  disputed  upon  the  ground  that  the  statutory 
period  had  elapsed,  the  dates  are  as  follows : — 

15th  November,  1887,  the  bank  suspended  payment. 

16th  December,  1887,  the  winding-up  order  was  made. 

30th  December,  1887,  the  order  referring  to  the  Mas- 
ter the  settlement  of  contributories  was  made. 

24th  March,  1888,  the  persons  alleged  to  be  contribu- 
tories were  ordered  to  shew  cause  on  18th  April,  1888,  why 
they  should  not  be  settled  on  the  list  of  contributories. 

30th  June,  1888,  master's  report  made,  settling  Boult- 
bee on  the  list  as  a  contributory  for  $2,000. 

26th  April,  1890,  Boultbee  paid  the  liquidators  $1,000 
on  account  of  his  liability. 

30th  April,  1890,  Boultbee  paid  the  liquidators  $1,125, 
being  the  balance  of  his  liability. 

21st  April,  1894,  Boultbee  sued  Cochran. 

1st  June,  1894,  Boultbee  recovered  judgment  against 
Cochran. 
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Judgment.        15th   November,  1895,  Cochran  assigned  his  rights  to 
Street,  J.    indemnity  to  the  plaintiff. 

26th  November,  1895,  this  action  was  begun. 

The  mere  fact  that,  from  the  time  of  the  suspension  of 
the  bank,  a  liability  to  be  called  upon  to  contribute  to  the 
payment  of  its  debts,  hung  over  his  head,  gave  Boultbee 
no  right  of  action  against  the  person  liable  to  indemnify 
him  :  nor  is  his  right  to  such  an  action  accelerated  by  the 
terms  of  the  46th  section  of  the  Winding-up  Act  R.  S.  C.  ch. 
129,  which  converts  the  liability  to  contribute  into  a  debt 
presently  existing,  but  payable  only  when  calls  are  made. 
Boultbee's  right  of  action  first  accrued  at  some  date,  later 
than  30th  June,  1888,  when  calls  were  made  upon  the  con- 
tributories,  settled  by  the  Master's  report,  of  that  date,  and 
when  the  liquidators  were  entitled  to  immediate  payment : 
he  could  not  bring  an  action  to  be  indemnified  against  a 
.  debt  not  yet  payable :  Wolmershauaen  v.  Guttich,  [1893]  2 
Ch.  514  ;  Nicholson  v.  Harper,  [1895]  2  Ch.  415  ;  Hughes- 
Hallett  v.  Indian  Mammoth  Gold  Mines  Co.,  22  Ch.  D. 
561 ;  DeColyar  on  Guarantees  309. 

So  that  Boultbee's  action  against  Cochran  appears  to 
have  been  brought  in  time,  and  the  damages  recovered  by 
him  in  that  action  seem  to  have  been  such  as  he  was 
entitled  to  recover,  and,  as  I  have  already  shewn,  the  pre- 
sent action  brought  by  Boultbee  as  Cochran's  assignee 
against  Gzowski  seems  also  to  be  brought  in  time. 

I  think  I  have  examined  all  the  grounds  of  defence 
urged  by  the  defendant  before  us,  and  for  the  reasons  given 
I  am  of  opinion  that  the  judgment  of  Mr.  Justice  Meredith 
should  be  set  aside,  and  that  judgment  should  be  entered 
for  the  plaintiff  for  the  amount  recovered  by  him  against 
Cochran  with  subsequent  interest  and  the  costs  of  the 
action  and  motion,  against  which  must  be  set  off  the  defen- 
dant's costs  of  the  former  action  and  the  motions  and 
appeals  in  it. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 
REGINA   V.   MACHEKEQUONABE. 

Criminal  Law— Manslaughter— Pagan  Indian — Evil  Spirit — Delusion, 

A  pagan  Indian  who  believing  in  an  evil  spirit  in  human  shape  called  a 
Wendigo  shot  and  killed  another  Indian  under  the  impression  that  he 
was  the  Wendigo  was  held  properly  convicted  of  manslaughter. 

This  was  a  case  reserved  under  the  Criminal  Code  1892*  Statement, 
and  amending  Act  58  &  59  Vict.  ch.  40  (D.)  as  to  whether 
the  prisoner  was  properly  convicted  of  manslaughter. 

The  trial  took  place  at  Rat  Portage  on  the  3rd  of  Decem- 
ber, 1896,  before  Rose,  J.,  and  a  jury.  * 

Langford,  for  the  Crown. 
Wink,  for  the  prisoner. 

It  appeared  from  the  evidence  that  the  prisoner  was  a 
member  of  a  tribe  of  pagan  Indians  who  believed  in  the 
existence  of  an  evil  spirit  clothed  in  human  flesh,  or  in 
human  form  called  a  Wendigo  which  would  eat  a  human 
being. 

That  it  was  reported  that  a  Wendigo  had  been  seen  and 
it  waa  supposed  was  in  the  neighbourhood  of  their  camp 
desiring  to  do  them  harm. 

That  among  other  precautions  to  protect  themselves, 
guards  and  sentries,  the  prisoner  being  one,  were  placed  out 
in  pairs  armed  with  firearms  (the  prisoner  having  a  rifle) ; 
that  the  prisoner  saw  what  appeared  to  be  a  tall  human 
being  running  in  the  distance,  which  he  supposed  was  the 
Wendigo ;  that  he  and  another  Indian  gave  chase,  and  after 
•challenging  three  times  and  receiving  no  answer  fired  and 
shot  the  object,  when  it  was  discovered  to  be  his  own 
foster  father,  who  died  soon  afterward. 

The  jury  found  affirmative  answers  to  the  following 
•questions : 

Are  you  satisfied  the  prisoner  did  kill  the  Indian  ? 
40 — VOL.  XXVIIL  O.K. 
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Statement.  Did  the  prisoner  believe  the  object  he  shot  at  to  be  a 
Wendigo  or  spirit  ? 

Did  he  believe  the  spirit  to  be  embodied  in  human 
flesh? 

Was  it  the  prisoner's  belief  that  the  Wendigo  could  be 
killed  by  a  bullet  shot  from  a  rifle  ? 

Was  the  prisoner  sane  apart  from  the  delusion  or  belief 
in  the  existence  of  a  Wendigo  ? 

The  learned  trial  Judge  then  proceeded  with  his  charge 
as  follows : — "  Assuming  these  facts  to  be  found  by  you,  I 
think  I  must  direct  you  as  a  matter  of  law  that  there  is 
no  justification  here  for  the  killing ;  and  culpable  homicide 
without  justification  is  manslaughter,  so  that  unless  you 
can  suggest  to  yourselves  something  stated  in  the  evidence,, 
or  drawn  from  the  evidence  to  warrant  a  different  conclu- 
sion, I  think  it  will  be  your  duty  to  return  a  verdict  of 
manslaughter.  You  may  confer  among  yourselves  if  you 
please,  and  if  you  take  that  view,  I  will  reserve  a  case  for 
consideration  by  the  Court  of  Appeal  as  to  whether  he  was 
properly  convicted  upon  this  evidence." 

The  jury  found  the  prisoner  guilty  of  manslaughter 
recommending  him  to  mercy,  and  the  learned  Judge 
reserved  a  case  for  consideration  whether  upon  the  find- 
ings of  the  jury  in  answer  to  the  questions  he  had 
submitted  and  upon  his  direction  to  them  and  upon  the 
evidence  the  prisoner  was  properly  found  guilty  of  man- 
slaughter. 

The  case  was  argued  on  February  8th,  1897,  before  a 
Divisional  Court  composed  of  Armour,  C.  J.,  and  Falcon- 
bridge,  and  Street,  J  J. 

J.  K.  Kerr,  Q.C.,  for  the  prisoner.  The  evidence  shews 
the  Indian  tribe  were  pagans,  and  believed  in  an  evil  spirit 
clothed  in  human  form  which  they  called  a  Wendigo,  and 
which  attacked,  killed  and  ate  human  beings.  The  man 
that  was  shot  was  thought  to  be  a  Wendigo,  a  spirit  as- 
distinguished  from  a  human  being.     It  is  true  there  was 
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a  mistake,  but  there  was  no  intention  even  to  harm  a  Argument 
human  being  much  less  to  kill  The  evidence  shews  the 
mistake  was  not  unreasonable.  At  common  law  the  fol- 
lowing of  a  religious  belief  would  be  an  excuse.  The  trial 
Judge  wrongly  directed  the  jury  to  find  the  prisoner  guilty. 
There  should  be  a  new  trial  at  least.  I  refer  to  Levet's 
Case,  1  Hale  474  ;  1  Bishop  on  Criminal  Law,  7th  ed.,  sec. 
305  and  note ;  Territory  v.  Fish,  cited  in  note  p.  185,  is 
almost  a  parallel  -case ;  Plummer  v.  The  State,  4  Texas 
App.  310 ;  Regina  v.  Rose,  15  Cox  C.  C.  540  ;  Regina  v. 
Wagstatfe,  10  Cox  C.  C.  530 ;  State  v.  Nash,  88  N.  Car. 
618 ;  Regina  v.  Mawgridge,  Kelyng's  C.  C.  167  [119]. 

John  Cartwright,  Q.  C,  Deputy  Attorney-General  was 
not  called  on. 

The  judgment  of  the  Court  was  delivered  by 

Armour,  C.  J. : — 

Upon  the  case  reserved  if  there  was  evidence  upon  which 
the  jury  could  find  the  prisoner  guilty  of  manslaughter  it 
is  not  open  to  us  to  reverse  that  finding,  and  the  question 
we  have  to  decide  is  whether  there  was  such  evidence. 

We  think  there  was,  and  therefore  do  not  see  how  we 

can  say  that  the  prisoner  was  not  properly  convicted  of 

manslaughter. 

G.  A.  B. 
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Re  Mackenzie  Trusts. 

Trusts  and  Trustees— Settlement — Power  of  Revocation — Defective  Execu- 
tion of— Direction  to  Trustee — Breach  of  Trust. 

A  settlement  in  which  the  trustee  was  authorized  to  invest  the  funds  in 
"Dominion,  Provincial  and  Municipal  bonds  and  debentures,  or  first 
mortgages  upon  real  estate,"  contained  a  power  of  revocation  by  deed 
in  favour  of  the  settlor,  with  the  consent  of  the  trustee. 

The  latter  invested  some  of  the  trust  moneys  in  the  stock  of  a  loan  com- 
pany under  instructions  by  letter  from  the  settlor  :  — 

Held,  that  there  was  no  breach  of  trust  and  that  what  was  done  amounted 
to  a  defective  execution  of  the  power  which  the  Court  would  aid. 

The  principle  on  which  In  re  Mackenzie  Trusts,  23  Ch.  D.  750,  was  de- 
cided, applied. 

Statement.  This  was  an  appeal  by  the  official  guardian  ad  litem  of  an 
infant  cestui  que  trust  from  the  report  of  the  local  Master 
at  Sarnia,  allowing  the  trustee  in  passing  his  accounts  a 
sum  of  $8,107.50  invested  by  him  in  the  purchase  of  shares 
in  a  loan  company. 

The  facts  are  stated  in  the  judgment. 

The  appeal  was  argued  in  Court  on  February  24th,  1897, 
before  Meredith,  C.J. 

Hoskin,  Q.  C,  for  the  appeal.  The  deed  of  settle- 
ment authorized  the  investment  of  the  trust  funds  in 
"  Dominion,  Provincial  or  Municipal  bonds  and  debentures, 
or  first  mortgages  upon  real  estate."  The  moneys  in 
question  were  invested  in  the  stock  or  shares  of  a  loan 
company  under  instructions  in  writing  (by  letter)  from  the 
mother  who  had  a  life  interest  in  the  moneys.  It  is  true 
there  is  a  power  of  revocation  in  the  settlement,  but  it 
was  to  be  exercised  by  deed  only  with  the  consent  of  the 
trustee  and  a  letter  is  not  sufficient. 

Moss,  Q.C.,  contra.  There  was  a  power  of  revocation  to 
the  mother.  She  could  have  settled  the  whole  fund  for 
her  own  sole  benefit  if  she  chose  to  literally  comply  with 
the  power.  Her  control  was  such  that  the  equitable  rules 
as  to  defective  execution  of  powers  should  be  applied  and 
followed  in  her  favour.     The  investment  was  a  prudent 
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one,  no  loss  has  occurred.  It  was  made  at  the  mother's  Argument, 
request.  Even  if  the  request  was  defective  in  form  it 
should  be  remedied.  The  want  of  a  seal  or  the  form  of 
the  document  is  no  objection  :  Taylor's  Equity  Jurispru- 
dence, p.  33  ;  Bispham's  Principles  of  Equity,  4th  ed.,  sec. 
193. 

February  24th,  1897.    Meredith,  C.J.  :— 

The  trust  fund  was  settled  by  Sally  Poole  Mackenzie, 
the  mother  of  the  infants,  in  trust  in  the  events  which 
have  happened,  for  the  infants  by  deed  dated  the  31st 
May,  1880. 

By  the  terms  of  the  settlement  the  fund  was  to  be 
invested  in  Dominion,  Provincial  or  Municipal  bonds  and 
debentures  or  first  mortgages  upon  real  estate. 

The  settlement  contains  a  power  of  revocation  in  these 
words : — M  It  shall  be  lawful  for  the  said  Sally  Poole  Mac- 
kenzie at  any  time  hereafter,  with  the  consent  of  the 
trustee  by  deed  under  the  hands  and  seals  of  the  said  Sally 
Poole  Mackeuzie  and  the  trustee  to  revoke  all  or  any  of  the 
trusts  declared  by  these  presents  of  and  concerning  the 
trust  funds  or  any  part  thereof  and  to  declare  any  new 
or  other  trusts  of  or  concerning  the  same." 

The  investment  in  question  was  made  in  pursuance  of  a 
written  request  signed  by  the  settlor  and  addressed  to  the 
trustee,  and  it  is  urged  on  behalf  of  the  trustee  that 
although  it  was  not  an  investment  authorized  by  the  settle- 
ment the  written  request  operated  as  a  defective  execution 
of  the  power  and  should,  according  to  the  recognized 
principles  of  equity,  be  aided  in  favour  of  the  trustee. 

The  Courts  have  gone  a  long  way  in  aiding  the  defective 
execution  of  powers  even  where  the  result  has  been  not  as 
it  will  be  in  this  case,  merely  to  alter  the  manner  of 
investing  the  fund,  but  to  change  the  beneficial  ownership 
of  it,  and  have  interposed  not  only  where  the  persons  in 
whose  favour  the  power  has  been  attempted  to  be  executed 
is  a  purchaser  for  value,  but  even  where  they  have  merely 
natural  or  moral  claims  to  the  provision  intended  to  be 
made  for  them  :  Chapman  v.  Gibson,  3  Bro.  C.  C.  229. 
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#  Judgment.  The  principle  on  which  the  Court  interposes  in  favour 
Meredith,  of  purchasers  is  that  it  would  be  unjust  not  to  give  them 
c- J-  the  benefit  of  their  contracts,  and  I  do  not  see  why  the 
trustee  in  such  a  case  as  this  has  not  an  equal  equity — he 
has  altered  his  position  on  the  faith  of  the  intended  alter- 
ation having  been  effectually  made  and  it  would  be  mani- 
festly unjust  that  he  should  be  liable  to  have  his  action 
treated  as  a  breach  of  trust,  and  there  was  also  as  great  a 
moral  obligation  on  the  pare  of  the  settlor  to  provide  by 
the  exercise  of  her  power  against  the  trustee  being  made 
liable  for  a  breach  of  trust  in  using  the  trust  funds  for  the 
purchase  of  the  shares  at  her  request,  as  there  was  a 
natural  or  moral  obligation  in  the  case  dealt  with  in  Chap- 
man v.  Gibson,  or  in  any  of  the  cases  referred  to  in  the 
judgment  of  the  Master  of  the  Rolls  in  that  case.  See  also 
Farwell  on  Powers,  2nd  ed.,  329. 

I  am  inclined  to  think  that  the  case  comes  also  within 
the  principle  on  which  In  re  Mackenzie  Trusts,  23  Ch.  D. 
750,  was  decided — a  case  which  was  followed  in  Re  Ten- 
nant,  40  Ch.  D.  594,  and  approved  by  the  Court  of  Appeal 
in  Re  Kennedy  Settled  Estates,  [1891]  1  Ch.  399. 

It  was  held  in  Re  Mackenzie  Trusts  that  money 
bequeathed  to  buy  land  and  settle  it,  might  be  ordered  to 
be  invested  at  the  instance  of  the  person  who  would  have 
been  tenant  for  life  of  the  land  in  a  manner  permitted  by 
sec.  21  of  the  Settled  Estates  Act,  45  &  46  Vict.  ch.  38, 
although  that  manner  was  not  one  permitted  by  the  terms 
of  the  will,  and  in  delivering  judgment  Mr.  Justice  Chitty 
said  that  it  would  be  absurd  to  hold  that  that  could  not 
then  be  done  which  a  tenant  for  life  could  do  after  an 
estate  had  been  purchased  by  selling  the  estate  and  invest- 
ing the  money  arising  from  the  sale. 

It  seems  to  me  that  it  would  be  unreasonable  to  hold  in 
this  case  that  the  trustee  is  chargeable  for  a  breach  of  trust 
for  making  an  investment  at  the  request  of  the  settlor, 
which  he  might  without  question  have  made,  if  instead  of 
the  informal  instrument  which  was  executed,  the  settlor 
and  he  had,  as  they  might  have  done,  executed  an  instru- 
ment under  seal,  revoking  pro  tanto  the  trusts  of  the 
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settlement  and  resettling  the  fund  so  as  to  authorize  an   Judgment, 
investment  of  it  to  be  made  in  the  shares  in  question.  Meredith, 

I  do  not  sere  any  difficulty  in  the  way  of  holding  that  what  °- J# 
was  done  amounted  to  a  defective  execution  of  the  power. 
It  ought  not  to  be  assumed  or  inferred  that  the  intention 
was  that  a  breach  of  trust  should  be  committed  and  if  that 
was  not  intended  the  only  way  in  which  such  a  result  could 
be  avoided  was  by  altering  the  trusts  so  as  to  authorize 
such  an  investment  as  was  proposed  to  be  made,  and  it 
seems  to  me  by  no  means  a  violent  presumption  or 
unreasonable  inference  that  the  instrument  signed  by  the 
settlor  was  designed  to  accomplish  that  purpose  though  it 
was  not  effectual  to  do  so :  see  Garver  v.  Rickwrds,  27 
Beav.  488. 

I  come  to  the  conclusion,  therefore,  that  the  investment 
in  question  did  not  constitute  a  breach  of  trust  and  that 
the  local  Master  was  right  in  crediting  the  trustee  with 
the  amount  paid  by  him  for  the  shares. 

It  is  not  without  satisfaction  that  I  have  come  to  the 
conclusion  that  I  may,  without  violating  any  legal  principle, 
refuse  to  give  effect  to  the  contention  of  the  appellant.  To 
have  fixed  the  trustee  with  liability  would  have  been  most 
unjust  to  him.  The  investment  was  one  which  a  prudent 
man  would  have  made  of  his  own  moneys  and  it  was  made 
at  the  request  of  one  who  was  practically  the  owner  of 
the  fund  if  she  could  obtain  the  consent  of  the  trustee  to 
join  in  her  act  of  revocation  ;  for  the  power  of  revocation 
enabled  her,  with  his  consent,  to 'revoke  all  the  trusts 
declared  by  the  settlement  and  if  that  had  been  done  the 
trust  fund  would  have  been  her  own  absolutely. 

The  Official  Guardian  very  properly,  I  think,  felt  it  to  be 
his  duty  to  require  that  the  view  of  the  local  Master  should 
be  supported  by  that  of  a  Judge  before  being  given  effect 
to  and  his  costs  of  the  appeal — though  it  has  been  an 
unsuccessful  one — should  be  paid  out  of  the  fund. 

The  appeal  will  be  dismissed,  and  the  costs  of  the  official 
guardian  and  of  the  trustee  will  be  paid  out  of  the  fund — 
the  latter  between  solicitor  and  client. 

G.  A.  B. 
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Building  and  Loan  Association  v.  McKenzie. 

Mortgage — Leasehold — Acquisition  of  Reversion — Liability  for  Payment  of 
mortgage — Estoppel 

Where  the  assignee  of  a  term,  subject  to  a  mortgage,  becomes  the 
owner  of  the  fee  by  purchase,  the  reversion  in  the  lands  is  bound  in  his 
hands  for  the  payment  of  such  mortgage,  without  repayment  to  him  of 
the  purchase  money  ;  and  where  he  has  obtained  the  conveyance  of  the 
reversion  upon  the  representation  that  he  is  the  assignee  of  the  term, 
he  is  estopped  from  saying  that  he  acquired  it  otherwise  than  as  the 
conveyance  to  him  shews. 

Statement.  Action  by  the  plaintiffs,  as  assignees  by  way  of  mort- 
gage from  one  Thompson  of  a  term  and  leasehold  premises, 
to  recover  from  the  defendant,  the  assignee,  by  various 
mesne  assignments,  of  the  interest  of  Thompson,  certain 
sums  due  upon  their  mortgage,  and  for  a  declaration  thai 
the  plaintiffs  had  a  lien  for  the  whole  amount  secured  by 
or  payable  under  the  covenants  and  conditions  set  forth 
in  the  lease  and  the  mortgage  upon  the  fee  simple  acquired 
by  the  defendant  in  the  lands,  and  for  payment  by  the 
defendant  of  the  same,  and  in  default  of  payment  for  a 
sale  of  the  lands.     The  facts  are  stated  in  the  judgment. 

The  action  was  tried  before  Meredith,  C.  J.,  without  a 
jury,  at  Toronto,  on  the  2nd  November,  1896. 
E.  J.  Scott,  Q.  C,  for  the  plaintiffs. 
Laicttaw,  Q.  C,  and  D.  W.  Saunders,  for  the  defendant. 

February  11, 1897.    Meredith,  C.  J.  :— 

At  the  close  of  the  argument  I  dismissed  the  plaintiffs* 
action,  so  far  as  it  sought  to  have  it  adjudged  that  the 
defendant  was  personally  liable  for  payment  of  their  claim  ; 
and  I  found  that  the  assignment  of  the  lease,  to  which  I 
shall  afterwards  refer,  from  Charles  Joseph  Smith  to  the 
defendant,  though  absolute  in  form,  was  in  reality  a  mort- 
gage ;  and  I  reserved  judgment  as  to  the  other  question 
raised  upon  the  pleadings,  which  arises  under  the  follow- 
ing circumstances. 
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By  an  indenture  of  lease  dated  1st  July,  1885,  James   Judgment. 
Austin  and  William  Arthurs  demised  to  William   Snow-    Meredith, 
don  Thompson  the  lands  in  question  for  the  term  of  twenty-        c- J* 
one  years  from  the  1st  July,  1885,  at  an  annual  rental. 

The  lease  contains  a  covenant  by  the  lessors  for  renewal 
at  an  increased  rent,  to  be  fixed,  in  default  of  agreement, 
by  arbitration,  for  a  second  term  of  twenty-one  years,  to 
begin  immediately  after  the  expiration  of  the  first  term, 
and  provides  that  the  renewal  lease  shall  contain  similar 
covenants,  provisoes,  and  conditions  to  those  contained  in 
the  lease,  including  the  covenant  for  renewal;  and  the 
lease  also  provides  that  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  may  at  any  time  during  the  first  ten 
years  of  the  term  thereby  granted  purchase,  and  that  the 
lessors  will  sell  to  him  or  them  at  any  time  within  the  said 
term  of  ten  years,  the  fee  simple  of  the  demised  premises 
for  $14,000,  to  be  paid  in  cash  at  the  time  of  purchase. 

The  lessee,  Thompson,  on  the  10th  November,  1885,  bor- 
rowed from  the  plain tifis  $6,000,  and,  to  secure  the  payment 
of  the  loan  and  interest,  assigned  the  lease  to  them  by 
deed  dated  that  day,  subject  to  a  proviso  for  redemption 
on  payment  of  the  $6,000  and  interest  at  the  rate  of  seven 
per  cent,  per  annum,  payable  in  annual  instalments. 

The  assignment  contains,  among  other  covenants  on  the 
part  of  Thompson,  a  covenant  for  further  assurance. 

Charles  Joseph  Smith  subsequently  became  the  assignee 
of  the  lease,  subject  to  the  plaintiffs  mortgage. 

On  the  31st  January,  1891,  Smith  assigned  the  lease  to 
the  defendant,  and  covenanted  for  quiet  enjoyment  against 
all  incumbrances  except  the  plaintiffs'  mortgage. 

The  assignment  from  Smith  to  the  defendant  is  abso- 
lute in  form,  as  I  have  already  mentioned,  but  by  an  instru- 
ment dated  6th  February,  1891,  and  signed  by  the  parties 
to  the  assignment  and  one  Coleman,  it  is  declared  that 
the  assignment  and  certain  other  instruments  mentioned  in 
the  instrument  were  merely  mortgages  to  secure  an  advance 
of  $30,000  made  by  the  defendant  upon  the  security  of  a 
41 — VOL.  xxvm.  O.K. 
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Judgment.    nofce  0f  Smith  and  Coleman  of  that  amount,  with  interest 
Meredith,    at  eight  per  cent,  per  annum. 

CJ-  On  the  21st  June,  1895,  Byron  Motfatt  Britton,  who  had 

in  the  meantime  become  the  owner  of  the  reversion,  con- 
veyed the  fee  simple  of  the  demised  premises  to  the  defen- 
dant in  consideration  of  $14,000. 

The  conveyance  from  Britton  to  the  defendant  contains 
a  recital  of  the  lease,  and  a  recital  that  the  lease  and  the 
benefits  and  all  conditions  therein  contained  have,  by 
divers  mesne  assignments,  become  vested  in  the  defendant, 
and  that  he  desires  to  purchase  the  fee  in  the  lands. 

The  question  for  decision  turns  upon  the  effect  of  the 
purchase  by  the  defendant  of  the  reversion,  the  plaintiffs 
contending  that  the  effect  of  it  is  to  make  the  fee  simple 
in  the  lands  subject  to  their  mortgage,  and  to  bind  it  in 
the  defendant's  hands  for  the  payment  of  their  claim  for 
principal  and  interest  in  priority  to  the  claim  of  the  defen- 
dant under  his  mortgage,  or  as  purchaser  of  the  reversion. 
Had  the  position  of  the  defendant  been  that  indicated 
on  the  face  of  the  assignment  to  him — that  of  owner  of  the 
lease  subject  to  the  plaintiffs'  mortgage — it  is  clear  upon 
the  authorities  that  the  reversion  in  the  lands  would  be 
bound  in  his  hands  for  the  payment  of  the  plaintiffs'  mort- 
gage :  Coote  on  Mortgages,  5th  ed.,  268. 

In  Keech  v.  Sandford,  2  Eq.  Ca.  Abr.  741,  pi.  7, — which  is 
the  leading  case  on  the  principle  on  which  the  rule  seems 
to  be  founded — a  trustee  for  an  infant  who  had  obtained  a 
lease  to  himself,  the  lessor  having  refused  to  grant  a 
renewal  for  the  infant's  benefit,  because,  the  lease  being  of 
the  profits  of  a  market,  there  could  be  no  distress,  but 
must "  rest  singly  in  covenant,  which  the  infant  cannot  do," 
was  required  to  assign  the  lease  to  the  infant,  and  to  account  ' 
for  the  profits  since  the  renewal,  but  it  was  ordered  that 
he  should  be  indemnified  from  the  covenants  in  the  lease. 
In  Rakestraiu  v.  Brewer,  2  P.  Wms.  510,  the  same  rule  was 
applied  to  the  case  of  a  mortgagee  obtaining  a  renewal  of 
the  term  which  he  held  as  mortgagee,  although  it  was 
urged  that  the  additional  term  of  eleven  years  was  granted 
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in  pure  personal  favour  and  kindness  to  the  mortgagee,  the   Judgmnfc 
Court  saying  that  the  additional  term  came  from  the  old    Meredith, 
root,  and  was  of  the  same  nature,  subject  to  the  same  equity        C,J* 
of  redemption. 

The  rights  and  duties  of  the  mortgagor  and  mortgagee 
of  a  lease,  with  respect  to  the  renewal  of  the  lease,  seem 
to  have  been  treated  as  governed  by  the  same  principles 
and  standing  on  the  same  footing. 

In  Leigh  v.  Burnett,  29  Ch.  D.  231,  Mr.  Justice 
Pearson  so  treats  them,  and,  referring  to  what  he  says  has 
always  been  the  doctrine  of  the  Court,  that  the  mortgagor 
of  a  renewable  lease  can  hold  a  renewed  lease  only  sub- 
ject to  the  mortgage,  speaks  of  Rakestraw  v.  Brewer  as 
an  illustration  of  that  doctrine. 

The  first  two  cases  referred  to  deal  only  with  the  ques- 
tion of  a  renewed  term,  but  in  Leigh  v.  Burnett  the  same 
principle  was  applied  to  the  reversion  acquired  by  the 
mortgagor,  as  Mr.  Justice  Pearson  puts  it  in  the  course  of 
the  argument,  apparently  because  the  reversion  took  the 
place  of  a  renewed  lease ;  or,  as  put  in  Coote  on  Mortgages, 
at  p.  268,  because,  by  himself  purchasing  the  reversion  in 
fee,  and  so  merging  the  lease,  the  mortgagor  renders  the 
renewal  of  the  lease  impossible. 

In  Leigh  v.  Burnett  the  claim  of  one  who  had  advanced 
£.300  to  the  mortgagor  to  enable  him  to  acquire  the  rever- 
sion, upon  an  agreement  that  the  sum  was  to  be  secured  on 
the  property  when  its  acquisition  had  been  completed,  was 
held  to  stand  on  no  higher  footing  than  the  claim  of  the 
mortgagor  himself.  Mr.  Justice  Pearson  said  on  that 
point,  "  but  he  "  (the  mortgagor)  "  would  not  be  entitled  to 
say  to  the  mortgagees  of  the  lease,  I  bought  the  property 
for  your  benefit,  and  you  can  only  have  it  on  paying  me 
the  purchase  money  which  I  gave  for  it.  I  cannot  under- 
stand how  any  one  who  claims  through  Newman  "  (the 
mortgagor)  "  can  be  in  any  better  position  than  he  would 
have  been.  It  is  impossible  for  the  plaintiff  to  say  that  in 
respect  of  the  purchase  money  paid  by  Newman,  she  is 
-entitled  to  priority  over  the  mortgagees  of  the  lease : "  p. 
235. 
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Judgment*  It  is  true  that  in  that  case  the  right  which  the  plaintiff 
Meredith,  sought  to  establish  was  for  money  which  she  had  advan- 
c* J*  ced  to*  the  mortgagor  to  enable  him  to  purchase,  and 
therefore  that  her  right  must  have  arisen,  r  at  all,  out 
of  the  purchase  by  the  mortgagor,  and  could  be  in  no 
better  or  higher  position  than  the  right  from  which  it 
was  derived ;  and  that  in  this  case  the  right  of  the  defen- 
dant is  not  in  the  same  sense  derived  from  the  mortgagor's 
right,  because  the  mortgagor  in  this  case  did  not  purchase, 
but  the  defendant  himself ;  but  I  am  unable  to  find  any 
distinction  between  the  two  cases  which  will  justify  a 
different  result  in  this  case,  and  the  rule  which  is,  I  think, 
to  be  deduced  from  the  cases  is  that  neither  the  mortgagor 
nor  any  one  claiming  under  him  can  acquire  against  the 
mortgagee  of  a  lease  the  right  to  a  renewed  lease  or  to  the 
reversion,  where  the  renewed  lease  or  the  reversion  is,  as 
some  of  the  cases  put  it,  "  a  graft  on  the  lease,"  or,  as  put 
in  one  of  the  cases  I  have  referred  to, "  where  it  comes 
from  the  old  root." 

The  rule  established  by  these  cases  prevents  as  well  the 
mortgagor  or  those  claiming  under  him  asserting  a  claim 
for  the  purchase  money  of  the  reversion  against  the  mort- 
gagee, as  his  asserting  title  to  the  reversion  against  the 
mortgagee. 

Although  I  decided  at  the  close  of  the  argument  that 
the  position  of  the  defendant  was  originally  that  of 
mortgagee  only,  the  case  is  not  so  clear  as  to  that  being 
his  position  when  the  reversion  was  acquired  by  him ;  that 
he  was  not  mortgagee,  but]  assignee  of  the  lease,  is  what 
the  recitals  in  the  conveyance  from  Mr.  Britton  to  him 
state,  and  I  am  not  sure  that  the  proper  inference  of  fact 
is  not — in  view  of  these  recitals  and  the  fact  that  the  de- 
fendant was  not  called  as  a  witness — that,  although  origi- 
nally only  mortgagee,  he  had  subsequently  acquired  the 
equity  of  redemption  of  his  mortgagor ;  and  the  opinion 
expressed  by  Spragge,  V.-C,  in  Kelly  v.  Macklem,  14  Gr. 
at  p.  30,  as  to  the  position  of  one  making  his  interest  in 
land  the  ground  for  his  being  allowed  to  purchase  it, 
would  seem  to  support  a  decision  against  the  defendant,. 
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upon  the  ground  that,  having  obtained,  as  he  did,  from  Mr.   Judgment. 
Britton  the  conveyance  of  the  reversion  upon  the  repre-    Meredith, 
sentation  that  he  was  the  assignee  of  the  lease,  which        C-J- 
was  the  only  right  he  had  to  the  conveyance  of  the  rever- 
sion under  the  provisions   of  the  lease,  the  plaintiffs,  as 
assignees  of  the  term,  being  the  persons  entitled  to  exercise 
the  option  to  purchase,  and  a  purchase  by  any  one  except 
the  mortgagor  being  necessarily,  if  the  defendant's  con- 
tention as  to  the  law  were  to  prevail,  prejudicial  to  the 
mortgagees,  and  a  sale  to  the  defendant  under  the  terms  of 
the  lease  being  justifiable  only  because  that  purchase  would 
enure  to  the  benefit  of  the  plaintiffs — the  defendant  cannot 
be  heard  to  say  that  he  acquired  the  reversion  otherwise 
than  as  the  conveyance  of  it  to  him  shews  that  he  acquired 
it. 

Upon  the  whole,  I  am  of  opinion  that  the  plaintiffs 
have  established  their  right  to  a  declaration  that  they  are 
entitled  to  the  benefit  of  the  defendant's  purchase  of  the 
reversion  without  repaying  the  purchase  money  paid  by 
him  or  any  part  of  it ;  but,  as  it  may  be  that  Smith  is 
entitled  to  redeem  both  the  plaintiffs  and  the  defendant,  no 
other  judgment  should,  I  think,  be  pronounced  on  the 
present  record. 

As  the  plaintiffs  have  succeeded  in  part  and  failed  in 
part,  there  should  be  no  costs  of  the  action  as  against  the 
defendant  personally,  but  the  plaintiffs  may  add  their 
-costs  to  their  claim  as  mortgagees. 

E.  B.  B. 
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Fisher  &  Co.  v.  Robert  Linton  &  Co. 

Partnership — Individual  Debt  of  Partner — Payment  out  of  Partnership 
Funds— Authority — Action — Rule  317, 

The  defendants  were  indebted  to  the  plaintiffs'  firm,  consisting  of  two- 
partners,  and  one  partner  was  individually  indebted  to  the  defendants. 
This  partner  wrote  two  letters  to  the  defendants,  one  over  his  own  sig- 
nature and  the  other  over  the  firm  name,  stating  that  he  had  paid 
certain  sums  due  by  him  to  the  defendants  by  giving  the  defendants- 
credit  in  the  books  of  his  firm.  This  was  done  without  the  authority 
of  the  other  partner,  but  the  entries  were  actually  made  in  the  books  of 
the  firm,  to  which  the  other  partner  had  access,  though  he  did  not  in 
fact  know  of  the  entries  until  after  the  firm  had  been  dissolved.  Ac* 
counts  were  afterwards  rendered  to  the  defendants  without  any  claim 
being  made  in  respect  of  the  sums  credited.  This  action  was  brought 
after  the  dissolution,  in  the  name  of  the  firm,  for  the  price  of  goods 
sold : — 

Held,  that  the  defendants  were  not  entitled  to  credit  for  the  sums  refer- 
red to. 

Leverson  v.  Lane,  13  C.  B.  N.  S.  at  p.  286,  In  re  Riches,  4  DeG.  J.  &  S. 
at  p.  585,  and  Kendal  v.  Wood,  L  R.  6  Ex.  243,  applied  and  fol- 
lowed. 

Held)  also,  that  Rule  317  authorized  the  bringing  and  sustaining  of  the 
action  in  the  name  of  the  partnership  existing  at  the  time  the  goods 
were  furnished  to  the  defendants. 

Statement.  An  appeal  by  the  defendants  from  the  report  of  th* 
Master  at  Barrie  dated  the  17th  December,  1896. 

The  plaintiffs  were  woollen  manufacturers  carrying  on 
business  at  the  town  of  Alliston,  in  Ontario ;  the  defen- 
dants were  wholesale  merchants  carrying  on  business  at 
the  city  of  Montreal,  Quebec. 

The  action  was  for  the  price  of  goods  sold  and  delivered,, 
the  plaintiffs  claiming  $751.52  and  interest. 

The  defendants  alleged  that  they  were  indebted  to  th& 
plaintiffs  in  the  sum  of  $415  only,  which  sum  they  brought 
into  Court. 

On  the  27th  October,  1896,  judgment  was  entered  direc- 
ting that  all  matters  at  issue  between  the  plaintiffs  and 
defendants  should  be  referred  for  inquiry  and  report  to 
the  Master  at  Barrie,  and  reserving  further  directions  and 
the  question  of  costs  till  after  report. 

The  evidence  taken  before  the  Master  shewed  that  thfr 
firm  of  Fisher  &  Co.  was  composed  of  John  Fisher  and  J. 
C.  Hart ;  that  the  firm  was  dissolved  in  the  summer  or 
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autumn  of  1895;  that  both  Fisher  and  Hart  lived  in  Statement. 
Alliston,  but  Fisher  left  the  management  of  the  business 
largely  to  Hart ;  that  Fisher  &  (Jo.  supplied  the  defendants 
with  goods  from  their  woollen  mill,  while  Hart,  who 
canied  on  a  separate  business  by  himself  as  a  storekeeper 
in  Alliston,  was  supplied  by  the  defendants  with  goods  for 
his  store  ;  that  in  the  books  of  Fisher  &  Co.,  which  were 
kept  in  Hart's  store  by  Hart's  own  bookkeeper,  two  items 
of  $100  and  $203  (which  were  the  items  in  dispute)  were 
credited  to  Linton  &  Co.  as  payments  made  by  them,  and 
were  charged  to  Hart.  Fisher  was  examined  as  a  witness, 
and  said  that  he  knew  nothing  about-  these  items  until 
after  the  dissolution  of  the  firm  ;  that  he  had  no  know- 
ledge of  them  at  the  time  of  the  entries ;  that  Hart  had 
no  authority  from  him  to  make  payments  in  that  way,  and 
never  spoke  to  him  (Fisher)  about  the  matter  ;  that  at  the 
termination  of  the  partnership  Hart  owed  the  firm  about 
$8,000 ;  that  the  defendants  never  notified  him  (Fisher)  of 
these  transfers  or  payments.  Fisher  admitted  that  the 
entries  were  in  the  books  and  that  he  had  access  to  them. 
On  the  7th  August,  1894,  Hart  wrote  to  the  defendants 
(over  his  own  signature)  regretting  that  a  bill  drawn 
upon  him  by  the  defendants  had  gone  back  without  pay- 
ment, and  saying,  "  I  have  paid  to-day  on  it,  through 
Fisher  &  Co.,  $100."  This  related  to  the  first  of  the  items 
in  dispute.  On  the  20th  August,  1894,  a  letter  was  written 
to  the  defendants,  signed  "  Fisher  &  Co.,"  but  in  the  hand- 
writing of  Hart,  saying :  "  Our  Mr.  Hart  tells  us  he  wishes 
us  to  pay  his  bill  for  $203  due  to-morrow,  and  we  of  course 
comply  with  his  request,"  This  referred  to  the  second  of 
the  items  in  dispute.  The  letter  went  on  :  "  Now,  we 
want  particularly  the  funds  due  us  per  statement  enclosed, 
after  deducting  the  bill  referred  to,  and  we  will  esteem  it 
a  great  favour  if  you  permit  us  to  draw."  Robert  Linton, 
a  member  of  the  defendants'  firm,  who  was  examined  for 
discovery  at  Montreal,  said  that  he  paid  the  balance  of  the 
account  referred  to  in  the  last  letter,  receiving  credit  for 
the  $303  due  to  his  firm  by  Hart,  and  never  heard  of  any 
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Statement,  claim  to  the  contrary  until  just  before  this  action  was 
brought  (24th  February,  1896) ;  that  after  making  that 
payment  he  continued  to  do  business  with  Fisher  &  Co. 
until  June,  1895,  and  received  from  them  statements  of 
account  from  time  to  time,  which  he  settled,  but  they 
never  made  any  claim  for  the  $303. 

The  Master  found  and  reported  that,  in  addition  to  the 
$415  paid  into  Court,  there  was  due  by  the  defendants  to 
thp  plaintiffs  the  sum  of  $326  and  interest  from  the  1st 
February,  1895,  at  six  per  cent.,  amounting  in  all  to 
$362.76. 

The  appeal  was  heard  by  Ferguson,  J.,  in  Court,  on  the 
2nd  March,  1897. 

Gibbons,  Q.C.,  for  the  defendants.  The  Master  thought 
the  case  was  governed  by  Kendal  v.  Wood,  L.  R.  6  Ex.  243  ; 
but  I  submit  that  case  has  no  application  to  the  facts  of 
this.  The  action  is  by  Fisher  &  Co.,  that  is,  Fisher  and 
Hart,  for  goods  sold  and  delivered,  and  cannot  be  sustained 
as  to  the  items  in  dispute  :  Wallace  v.  Kelsall,  7  M.  &  W. 
264 ;  Brovonrigq  v.  Rae>  5  Ex.  489  ;  Gordon  v.  Ellis,  7 
M.  &  G.  607.  If  any  action  would  lie,  it  would  be  one  by 
Fisher  on  the  case.  This  action  is  brought  apparently  by 
virtue  of  the  provisions  of  Rule  317  :  "Any  two  or  more 
persons  claiming  *  *  as  co-partners  may  sue  or  be  sued 
in  the  name  of  the  respective  firms,  if  any,  of  which  such 
persons  were  co- partners  at  the  time  of  the  accruing  of  the 
cause  of  action.*'  That  cannot  authorize  the  bringing  of 
such  an  action  as  this  in  respect  to  the  disputed  items. 
The  plaintiffs  cannot  recover  in  this  form  of  action  at  all : 
Creighton  v.  Halifax  Banking,  18  S.  C.  R.  140. 

W.A.J.  Bell,  for  the  plaintiffs.  The  facts  of  this  case  * 
come  precisely  within  the  decision  of  Kendal  v.  Wood9  L. 
R.  6  Ex.  243.  The  principle  is  that  if  accreditor  of  one  of 
two  partners  chooses  to  take  from  his  debtor  what  he 
knows  to  be  partnership  securities  or  partnership  funds, 
without  ascertaining  whether  the  debtor  has  the  authority 
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of  his  partner  as  to  this  application  of  the  partnership  Argument, 
funds,  he  does  so  at  his  own  peril.  Express  authority  must 
be  shewn.  See  also  Lindley  on  Partnership,  6th  ed.,  p. 
140 ;  Williamson  v.  Barbour,  9  Ch.  D.  at  p.  535 ;  Leverson  v. 
lane,  13  C.  B.  N.  S.  278 ;  SJcaife  v.  Jackson,  3B.&C.  421 ; 
Farrar  v.  Hutchinson,  9  A.  &  E.  641 ;  Sweeting  v.Pearce, 
7  C.  B.  N.  S.  449.  Creighton  v.  Halifax  Banking  Co.,  18 
S.  C.  R.  140,  is  also  strongly  in  favour  of  the  plaintiffs. 
As  to  the  form  of  the  action,  see  Lindley  on  Partnership, 
6th  ed.,  pp.  279,  280.  Rule  324  provides  that  "no  action 
shall  be  defeated  by  reason  of  the  misjoinder  of  parties, 
and  the  Court  may  in  every  action  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it." 
Gibbons,  in  reply. 

March  5, 1897.    Ferguson,  J. : — 

Appeal  from  the  report  of  the  Master  at  Barrie.  There 
inras  no  dispute  as  to  the  facts..  There  were  only  two 
questions  in  respect  to  which  there  was  any  contention. 
One  question  was  as  to  whether  or  not  the  law  stated  in 
Leverson  v.  Lane,  13  C.  B.  N.  S.  at  p.  285,  In  re  Riches, 
4  DeG.  J.  &  S.  at  p.  585,  in  Kendal  v.  Wood,  L.  R.  6  Ex. 
243,  in  Smith's  Mercantile  Law,  10th  ed.,pp.  41  and  42,  re- 
ferred to  in  Creighton  v.  Halifax  Banking  Co.,  18  S.  C.  R. 
at  p.  145,  and  in  many  other  books,  applies  to  the  present 
case,  and,  after  the  best  consideration  I  have  been  able  to 
bestow  upon  the  subject,  I  am  of  the  opinion  that  it  does 
apply. 

The  other  question  was  as  to  whether  or  not  the  action 
could  be  properly  sustained  in  the  name  of  the  partnership 
existing  at  the  time  the  goods  were  furnished  to  the 
defendants.  As  to  this,  I  am  of  the  opinion  that  Rule  317 
authorizes  the  bringing  and  sustaining  of  the  action  in  this 
way. 

It  was  said  that  the  learned  Master  found  himself  unable 
>to  distinguish  this  case  from  Kendal  v.  Wood,  above,  and 
42— VOL.  XXVIII.  O.K. 
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Judgment,    followed  it     In  this  I  agree  with  him,  and  I  think  the 
Ferguson,  J.  report  should  be  affirmed  with  costs.     Report  affirmed  and 
appeal  dismissed  with  costs. 

Order  accordingly. 


E.  B.  B. 


Mail  Piunting  Company  v.  Clarkson. 

Bankruptcy  and  Insolvency — Right  to  Prove  on  Insolvent  Estate — R.  8.  O. 
ch.  124,  *«c.  20,  mb-stc.  4 — Claim  "  not  Accrued  Due  "—Construction 
of  Contract. 

Under  an  assignment  for  the  benefit  of  creditors  under  R.  S.  O.  ch.  124, 
a  claim  on  a  contract  to  pay,  at  a  time  which  was  subsequent  to  the 
assignment,  a  fixed  sum  for  advertising  space  in  a  newspaper,  whether 
occupied  or  not,  may  be  proved  as  a  claim  "  which  has  not  accrued 
due/  under  sec.  20,  sub-sec.  4,  of  the  Act. 

Statement.  This  was  an  action  brought  against  the  defendant  aa 
assignee  for  the  benefit  of  creditors  of  Samson,  Kennedy, 
&Co. 

The  statement  of  claim  alleged:  (2)  that  Samson,  Ken- 
nedy, &  Co.,  entered  into  a  written  contract  with  the  plain- 
tiffs on  22nd  July,  1895,  whereby  the  former  acquired  the 
right  to  occupy  20,000  lines  in  the  advertising  columns  of 
the  daily  or  weekly  "  Mail  and  Empire,"  or  in  "  Farm  and 
Fireside,"  and  agreed  to  advertise  their  regular  business 
announcements  therein  for  twelve  months,  and  agreed  to 
pay  to  the  plaintiffs  for  such  right  $1,000 ;  (3)  that,  in 
consideration  of  the  plaintiffs  agreeing  to  furnish  the 
space  at  reduced  rates,  Samson,  Kennedy,  &  Co.  agreed 
that  if  they  should  not  avail  themselves  of  their  right  to-, 
occupy  the  space  within  the  twelve  months,  such  failure 
should  not  relieve  them  from  the  obligation  to  pay  the 
plaintiffs  the  $1,000  at  the  expiration  of  that  time ;  (4) 
that  the  plaintiffs  had  always  been  ready  and  willing  to 
publish  the  advertisements  of  the  firm  in  accordance  with 
the  contract,  but  the  firm  had  not  availed  themselves  of 
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such  right,  and  the  $1,000  remained  unpaid ;  (5)  that  on  Statement, 
the  9th  December,  1895,  the  firm  became  in  insolvent  cir- 
cumstances and  made  an  assignment  to  the  defendant 
under  R.  S.  O.  ch.  124 ;  and  the  plaintiffs  claimed  a  declar- 
ation that  they  had  established  a  claim  as  creditors  of  the 
insolvent  firm  for  $1,000,  and  that  they  were  entitled  to 
rank  as  such  for  that  amount,  with  the  creditors,  upon  the 
estate  in  the  hands  of  the  defendant  as  assignee,  and  pay- 
ment of  such  amount  as  they  should  be  found  entitled  to, 
with  costs. 

The  defendant  set  up  an  understanding  and  agreement 
between  the  plaintiffs  and  the  firm,  alleged  to  have  been 
made  at  the  time  the  document  was  signed,  that  it  should 
not  come  into  effect  until  the  firm  had  used  all  the  space 
allotted  to  them  by  a  previous  contract,  which  event  never 
happened,  and  also  that  the  plaintiffs'  claim  was  for  dam- 
ages for  breach  of  contract,  and  the  breach  (if  any)  occurred 
after  the  date  of  the  assignment,  and  hence  the  plaintiffs 
were  not  at  the  date  of  the  assignment  creditors  of  the 
firm,  and  had  no  right  to  rank  on  the  estate. 

The  action  was  tried  before  Boyd,  C,  without  a  jury, 
at  Toronto,  on  the  25th  February,  1897. 

C.  J.  Eolman,  for  the  plaintiffs. 

D.  E.  Thomson,  Q.  C,  for  the  defendant. 

March  6, 1897.     Boyd,  C.  :— 

The  plaintiffs'  claim  rests  on  the  written  agreement  of 
22nd  July,  1895,  in  the  following  words : 

Memorandum  of  Agreement  for  Advertising. 
Agents  are  not  allowed  to  make  verbal  undertakings  or 
conditions  not  specified  in  this  contract. 

We,  the  undersigned,  agree  with  the  Mail  Printing 
Company  to  advertise  our  regular  business  announcements 
for  twelve  months  from  this  date,  for  the  sum  of  $1,000, 
payable  as  used  monthly,  for  which  we  are  to  have  the 
right  to  occupy  the  space  of  20,000  lines,  agate,  in  the 


Digiti 


zed  by  G00gk 


328  THE  ONTARIO  REPORTS.  [VOL 

Judgment  advertising  columns  of  the  daily  or  weekly  "Mail  and 
Boyd,  C.  Empire,"  or  in  "  Farm  and  Fireside,"  upon  the  conditions 
specified  below  and  on  the  back  of  this  contract.  In  con- 
sideration of  the  Mail  Printing  Company  agreeing  to  fur- 
nish them  with  space  at  the  reduced  rates  above  mentioned, 
they  agree  that,  should  they  not  avail  themselves  of  the 
right  to  occupy  the  said  space  within  the  specified  time, 
*  such  failure  shall  not  relieve  them  from  the  obligation  to 
pay  the  Mail  Printing  Company,  at  the  expiration  of  said 
time,  the  said  $1,000,  less  such  amounts  as  may  have  been 
previously  paid  on  account  of  this  contract. 

Samson,  Kennedy,  &  Co. 
Toronto,  July  22, 1895. 

Samson,  Kennedy,  &  Co.  became  insolvent,  and  executed 
an  assignment  under  the  Act  R.  S.  O.  ch.  124,  in  December, 
1895;  and  now  the  Mail  Company  seek  to  prove  on  the 
estate.  Upon  the  issues  raised  in  the  pleadings,  I  think  the 
plaintiffs  succeed.  The  material  clause  is  sec.  20,  sub-sec 
4 :  "  A  person  whose  claim  has  not  accrued  due  shall  never- 
theless be  entitled  to  prove  *  *  but  in  ascertaining  the 
amount  of  any  such  claim  a  deduction  for  interest  shall 
be  made  for  the  time  which  has  to  run  till  the  claim 
becomes  due." 

The  plaintiffs  appear  to  me  to  be  persons  with  "  a  claim 
which  had  not  accrued  due"  at  the  time  of  the  assignment, 
but  which  does  accrue  due  by  mere  effluxion  of  time  at 
the  end  of  a  year  from  the  date  of  the  contract. 

The  writing  shews  a  present  obligation  to  pay  at  a 
future  day  for  space,  even  if  not  occupied.  This  claim 
accrued  due,  that  is,  I  suppose,  became  payable,  at  the 
year's  end.  The  case  is  not  essentially  different  from  that 
of  a  promissory  note  payable  in  futuro :  In  re  Moore  v* 
Luce,  18  C.  P.  446 ;  and  see  In  re  WUlis,  4  Ex.  530. 

Judgment  for  the  plaintiffs  with  costs. 

E.  B.  B. 


Digiti 


zed  by  G00gk 


XXVUL]  HUTCHINSON  V.  LAFOBTUNE.  329 


[DIVISIONAL  COURT.] 

Hutchinson  v.  LaFortune. 

Will— Equal  Division  of  Proceeds  of  Real  Estate—"  Between  "—"And  "— 
Half  Share. 

A  testator  by  his  will  directed  his  real  estate  to  be  sold  and  the  proceeds 
to  be  equally  divided  between  his  wife  and  his  brother  and  sister  : — 

Held,  that  the  wife  took  a  one-half  share,  and  his  brother  and  sister  the 
other  half  share  between  them. 

This  was  an  action  for  the  construction  of  the  will  of  Statement. 
Rudolph  Newman,  and  was  tried  before  Meredith,  J., 
at  the  Sittings  at  Simcoe,  on  the  7th  of  December,  1896. 

The  words  of  the  will  were :  "  I  give,  devise  and  bequeath 
all  my  real  and  personal  estate,  which  I  may  die  possessed 
of  or  interested  in,  in  manner  following,  that  is  to  say: 
My  real  estate,  being  composed  of  lot  five  in  second  con- 
cession ;  north  quarter  and  the  south  quarter  of  lot  five 
in  the  third  concession,  to  be  sold  at  the  death  of  my 
mother,  and  the  proceeds  equally  divided  between  my  wife 
and  my  brother  and  sister ;  the  chattels  and  household 
furniture  to  be  sold  and  the  proceeds  divided  between  my 
wife  and  mother  within  two  weeks  after  my  demise." 

The  learned  Judge  was  of  opinion  that  the  intention  to 
be  gathered  from  the  clause  was,  that  the  wife  should  have 
a  one-half  share,  and  the  brother  and  sister  were  together  to 
have  the  other  one-half  share  of  the  proceeds  of  the  real 
estate ;  and  he  directed  judgment  to  be  entered  accord- 
ingly- 

From  this  judgment  the  brother  and  sister  appealed  to  a 
Divisional  Court  composed  of  Armour,  C.  J.,  Falconbridge, 
and  Street,  JJ. 

On  January  18th,  1897,  the  appeal  was  argued. 
43— vol.  XXVIII.  o.R. 
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Argument.  ffr%  ^#  Bowler,  for  the  appellants.  The  only  question  is, 
whether  under  the  terms  of  the  devise,  one-half  was  to  go 
to  the  wife,  and  the  other  half  to  the  brother  and  sister, 
or  whether  each  was  to  get  one-third.  This  depends  on 
the  construction  to  be  placed  on  the  word  "between."  The 
proper  construction  is  that  the  property  is  to  be  equally 
divided  between  the  wife  and  the  brother  and  sister ;  that  is, 
each  is  to  get  one-third.  Unless  it  is  so  construed,  the  most 
technical  construction  must  be  given  to  the  word  "between." 
The  words  "  equally  divided,"  must  also  be  given  effect  to, 
and  this  bears  out  the  construction  of  an  equal  division: 
Murray's  Dictionary,  Tit  "  between  "  sub-divisions  14  and 
19;  Imperial  Dictionary,  Tit. "between";  Totten  v*  Totten, 
20  O.  R  505  ;  Rogers  v.  Carmickad,  21  O.  R.  658 ;  Jar- 
man  on  Wills,  4th  ed.,  vol.  2,  p.  259. 

W.  M.  Douglas,  contra.  The  proper  construction  of  the 
words  used  by  the  testator,  shews  that  one-half  of  the 
land  was  to  go  to  the  wife,  and  the  other  half  to  the  brother 
and  sister  equally.  In  construing  wills,  words  must  be 
taken  in  the  ordinary  and  grammatical  sense  unless  some 
obvious  absurdity,  or  some  repugnance  or  inconsistency 
with  the  declared  intentions  of  the  testator  to  be  extracted 
from  the  whole,  should  follow  from  so  reading  it :  Abbott 
v.  Middleton,  7  H.  L.  C.  68.  There  is  nothing  in  this  will 
to  deprive  the  words  of  their  proper  grammatical  signifi- 
cation. The  original  and  well  established  meaning  of  the 
word  "  between,"  refers  to  two  persons  or  things,  or  two 
classes  of  persons  or  things :  Standard  Dictionary,  Tit 
"  between  "  ;  Fernauld's  English  Synonyms,  p.  42.  The 
word  "  and  "  between  the  words  "  brother  "  and  "  sister,"  is 
merely  a  sub-copulative,  and  the  word  "and"  following 
the  word  "  wife,"  shews  the  division  between  the  wife  on 
the  one  part  and  the  brother  and  sister  on  the  other  part : 
Re  Dixon,  By  ram  v.  TuU,  42  Ch.  D.  306,  pp.  310-11. 
This  view  of  the  construction  and  of  the  force  of  the  word 
"  and,"  gives  additional  strength  to  the  meaning  of  the  word 
*  between  "  as  contended  for  by  the  appellants.     Signifi- 
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-cance  is  also  to  be  attached  to  the  use  of  the  word  "  my  "  Argument, 
as  qualifying  the  conjoined  words  "  brother  and  sister." 
The  case  of  Haskell  v.  Sargent,  113  Mass.  341,  is  very 
much  in  point.  To  carry  out  the  intention  of  the  appel- 
lants, you  must  give  to  the  word  "  between,"  the  meaning 
of  the  word  "  amongst/'  and  must  disregard  the  grammat- 
ical force  of  the  words  "  and,"  and  "  my."  There  is  nothing 
in  the  will  to  justify  such  a  loose  grammatical  construction. 
The  judgment  of  the  learned  Judge  was,  therefore,  right 
and  should  not  be  interfered  with. 

January  18,  1897.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

My  learned  brothers  agree  that  the  appeal  must  be  dis- 
missed. The  intention  to  be  gathered  from  the  clause  is, 
that  the  wife  was  to  have  a  one-half  share  and  the  brother 
and  sister  the  other.  I  lay  great  stress  on  the  use  of  the 
word  "  and."  The  use  of  it,  coupled  with  the  word  "  be- 
tween," shews  that  there  was  to  be  one  equal  division 
between  the  wife  on  the  one  hand  and  the  brother  and 
sister  on  the  other. 

The  appeal  must,  therefore,  be  dismissed  with  costs. 

G.  F.  H. 
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Re  Hay  and  Corporation  of  the  Town  of  Listowel. 

Municipal  Corporations — Debentures  for  Electric  Light  Works — Limitation 
to  Twenty  Years — Consolidated  Municipal  Act,  1892,  sec,  340. 

A  by-law  passed  by  the  municipality  of  a  town  for  the  construction  of 
water  works  and  gas  or  electric  light  works  made  the  debentures  to  be 
issued  thereunder  payable  in  thirty  years  from  the  date  on  which  the- 
by-law  took  effect : — 

Held,  that  the  by-law  was  invalid,  for  under  sec.  340  of  the  Consolidated 
Municipal  Act,  1802,  66  Vict.  ch.  42  (0.),  the  time  for  the  payment- 
of  debentures  for  electric  light  works  is  limited  to  twenty  years. 

Statement,  This  was  a  motion  made  on  behalf  of  John  C.  Hay,  & 
ratepayer  of  the  town  of  Listowel,  to  quash  by-law  No. 
269  of  the  said  town,  entitled  a  "  by-law  to  raise  the  sum 
of  $15,000,  for  the  purpose  of  acquiring  and  constructing 
a  system  of  waterworks,  and  gas  or  electric  light  works, 
for  municipal  or  other  purposes,  in  the  said  town  of  Listo- 
wel." 

There  were  several  grounds  of  objection  taken  to  the 
validity  of  the  by-law,  all  of  which  were  argued,  but  the 
one  upon  which  the  decision  of  the  Court  was  given  was> 
that  the  by-law  was  void  because  the  debentures  proposed 
to  be  issued  for  the  construction  of  the  electric  light 
plant,  were  by  the  by-law  extended  beyond  the  period  of 
twenty  years  from  the  date  upon  which  the  by-law  took 
effect. 

On  19th  January,  1897,  W.  M.  D<mgla8>  supported  fcho 
motion.  The  power  of  the  municipality  to  contract  the  debt 
in  question,  is  governed  by  sec.  340  of  the  Consolidated 
Municipal  Act,  1892, 55  Vict.  ch.  42  (O.).  Sub-section  2  of 
said  section,  controls  the  time  for  payment  of  debts  incurred 
for  the  purposes  mentioned  in  the  by-law.  This  period  is. 
thirty  years  for  water  works  and  gas  works,  but  only 
twenty  years  for  electric  light  works.  Electric  works  aro 
not  excepted  from  the  twenty  year  obligations,  unless  they 
can  be  considered  to  be  public  works  within  the  meaning 
of  the  sub-section,  and  they  are  not  public  works.    More- 
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•over,  the  exception  as  to  public  works,  applies  only  where  Ai^ument. 
the  debt  has  been  contracted  in  accordance  with  the  special 
provisions  relating  to  such  debt  provided  by  the  statute 
authorizing  the  public  work.  The  words  used  in  sec.  342, 
sub-sec.  1,  are  different,  but  the  sub-section  relates  back  to 
sec.  340,  sub-sec.  2,  and  does  not  enlarge  the  time  for  the 
payment  of  the  obligations  provided  in  the  latter  sub-sec- 
tion. It  is  impossible  to  separate  the  electric  light  portion 
of  the  by-law  from  the  water  works  and  gas  works  portion 
thereof,  and  the  by-law  is  therefore  wholly  invalid. 

Aylesworth,  Q.C.,  and  Walter  Read,  contra.  The  electric 
light  works  are  public  works  within  the  exception  of  sub- 
sec.  2,  of  sec.  340,  and  therefore,  there  is  no  limit  of  time 
for  the  payment  of  the  debentures.  Section  2  of  the 
Municipal  Light  and  Heat  Act,  R.  S.  0..ch.  191,  sec.  480, 
sub-sec.  2  of  the  Consolidated  Municipal  Act,  and  sees.  54 
and  55  of  R  S.  O.  ch.  164,  relating  to  water  companies 
ought  to  be  read  together;  and,  if  so  read,  place  gas  works 
and  electric  light  works  on  the  same  footing.  The  Court 
has  no  power  to  quash  the  by-law  as  no  certificate  under 
the  hand  and  seal  of  the  clerk  of  the  Weekly  Court,  sta- 
ting that  the  motion  to  quash  had  been  made,  was  regis* 
tered  within  the  period  of  three  months.  Under  sec.  352, 
sub-sec.  1,  where  %there  is  a  non-compliance  with  this  sec- 
tion, the  power  to  quash  under  sec.  332,  is  abrogated. 

Douglas  in  reply.  Section  352,  sub-sec.  1,  does  not 
apply.  The  by-law  was  not  registered  in  accordance  with 
sec.  351. 

January  22, 1897.    Meredith,  J. : — 

A  further  consideration  of  the  case  has  confirmed  my 
views,  expressed  during  the  argument,  that  the  by-law 
must  be  quashed  on  the  ground  that  it  exceeded  the  power 
of  the  council  in  respect  of  the  time  limited  for  the  pay-  . 
ment  of  the  obligations  relating  to  the  electric  lighting 
works,  proposed  to  be  erected  under  it ;  this  seems  so 
plain  to  me  that  I  have  not  thought  it  necessary  to  con- 
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Judgment  aider  any  of  the  other  objections  to  it,  though  I  may  say 
Meredith,  J.  that  I  am  still  under  the  impression  that  some  of  them  at 
least  might,  and  probably  would,  prove  fatal. 

By  force  of  section  340  of  the  Consolidated  Municipal. 
Act,  1892,  the  by-law  is  invalid  unless  in  accordance  with 
the  "  restrictions  and  conditions"  of  that  section,  "  except 
in  so  far  as  is  otherwise  provided  in  the  next  two  follow- 
ing sections." 

Unless  the  proposed  electric  lighting  works  can  be  con- 
sidered "  public  works,  according  to  the  statutes  relating 
thereto,"  within  the  meaning  of  those  words  as  used  in 
sub-sec.  2  of  sec.  340,  and  in  sub-sec.  1  of  sec.  341,  the 
by-law  is  obviously  invalid,  being  contrary  to  the  provis- 
ions of  sec.  340,  in  making  the  time  for  payment  of  the 
debt,  thirty  instead  of  twenty  or  less  years.  That  sub- 
section provides  for  certain  debts,  such  as  debts  contracted 
for  railways,  harbour  works  or  improvements,  gas  or 
water  works,  etc.,  which  may  be  made  payable  in  thirty 
years  at  furthest,  but  not  including  electrical  works  of  any 
kind  ;  and  it  also  provides  that  if  not  contracted  for  such 
specified  purposes,  the  debt  shall  be  made  payable  ia 
twenty  years  at  furthest. 

That  they  are  not  "  public  works"  within  the  meanings 
of  those  sections,  is  apparent  from  the  provisions  as  ta 
"railways,  harbour  works,  gas,  and  water  works,"  etc.,. 
works  which  would  be  public  works  quite  as  much  as,  if 
not  more  so  than,  electric  lighting  works,  and  yet  they  are 
very  plainly  dealt  with  as  if  not  such  "  public  works." 
Moreover,  I  have  found  since  the  argument,  that  in  the 
earlier  Municipal  Acts,  the  words  were  "  for  the  purchase  of 
public  works,  according  to  the  statute  relating  thereto/* 
instead  of  as  now,  for  "  the  purpose  of  public  works,  accor- 
ding to  the  statutes  relating  thereto,"  apparently  having 
reference  to  the  purchase  of  public  works,  in  their  broader 
sense,  from  the  Crown,  by  municipalities  under  legisla- 
tion passed  expressly  authorizing  and  providing  for  such 
purchases,  which  legislation  is  how  contained  in  sees.  34& 
and  350  of  the  Act :  see,  also,  R.  S.  O.  1887,  ch.  33,  sees* 
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14, 15,  16 :  it  seeming  to  have  been  intended  to  leave  muni-   Judgment, 
cipal  councils  unrestricted  as  to  time  of  payment,  and  in  Meredith,  J. 
other  respects,  in  the  caso  of  such  a  purchase,    though 
otherwise  so  carefully  hedged  in  regarding  the  incurring 
of  debts,  extending  beyond  a  year,  otherwise. 

The  whole  by-law  must  fall,  because — assuming  it  to 
be  in  other  respects  good — there  is  no  means  of  severing 
the  bad  from  the  good  ;  it  provides  for  the  one  debt  for  the 
three  purposes. 

The  by-law  being  invalid  for  this  reason,  was  not  vali- 
dated by  sec.  352,  by  reason  of  no  application  or  action  to 
quash  it  or  set  it  aside,  nor  the  registration  of  a  certificate 
that  such  application  made  or  action  brought  within  the 
time 'limited  for  such  purposes  in  this  section,  because  it 
appears  on  the  face  of  the  by-law  that  the  provisions  of 
sub-sec.  2  of  sec.  340  were  not  complied  with,  and  so  is 
excepted  from  the  effect  of  sec.  352,  by  its  sixth  sub- 
section. 

The  by-law  will,  therefore,  be  quashed  with  costs. 

G.  F.  H. 
See  now  60  Vict.  ch.  45,  sec.  3  (0.). 
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Bunnell  v.  Shilling  et  al. 

Life  Insurance — Policy — Change  of  Beneficiary — Vested  Interest — Foreign, 
Contract — Foreign  Law. 

By  a  contract  between  the  insured  and  her  husband,  in  consideration  of  his 
agreeing  not  to  apportion  amongst  his  children  any  part  of  the  moneys 
to  arise  from  an  insurance  policy  upon  his  life,  of  which  she  was  the 
named  beneficiary,  she  agreed  that  a  policy  to  be  issued  upon  her  life 
should  be  made  payable  to  him  as  beneficiary.  This  agreement  was 
carried  out,  and  the  husband  for  five  years  paid  the  premiums  upon  his 
wife's  policy  : — 

Held,  that  a  vested  interest  in  the  policy  passed  to  him,  and  the  benefi- 
ciary could  not  be  changed  without  his  consent,  even  where  the  policy 
had  lapsed  and  a  new  policy  been  issued  in  lieu  of  it,  by  agreement 
between  the  insurers  and  the  insured  : — 

Held,  also,  that  although  the  application  for  insurance  was  made  and  the 
policy  delivered  in  Ontario,  the  insured  and  the  insurers  having  agreed 
that  the  place  of  contract  should  be  in  New  York,  and  that  the  contract 
should  be  construed  according  to  the  law  of  that  State,  if  the  change  in 
the  beneficiary  was  validly  made  according  to  the  law  of  that  State,  the 
husband  was  not  entitled  to  the  insurance  moneys,  notwithstanding 
that  the  insurers  had  not  intervened  and  were  raising  no  question  as  to 
whether  the  law  of  Ontario  or  that  of  New  York  should  govern ;  but, 
applying  the  law  of  New  York,  that  the  change  was  not  validly  made. 

Statement.  Action  for  a  declaration  that  the  defendants  the  Trusts 
Corporation  of  Ontario,  administrators  of  the  estate  of 
Harriet  Dunham  Bunnell,  deceased,  the  wife  of  the  plain- 
tiff, held  the  sum  of  $3,000,  derived  from  an  insurance 
upon  the  life  of  the  deceased  in  the  Mutual  Reserve  Fund 
Life  Association,  as  trustees  for  the  plaintiff,  who  alleged 
that  he  was  the  true  beneficiary  under  the  insurance  policy, 
and  that  such  sum  was  no  part  of  the  estate  of  the 
deceased,  and  that  the  defendants  Shilling  and  others,  the 
brothers  and  sisters  of  the  deceased,  had  no  claim  to  or 
interest  in  the  $3,000,  and  for  payment  of  that  sum  to  the 
plaintiff.     The  facts  are  stated  in  -the  judgment.    . 

The  action  was  tried  before  MacMahon,  J.,  without  a 
jury,  at  Ottawa,  on  the  3rd  January,  1897. 
Watson,  Q.C.,  and  Latchford,  for  the  plaintiff. 
Wyld,  for  the  defendants. 
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February  9,  1897.    MacMahon,  J. :—  Judgment, 

MaoMahon, 
I  find  that  in  1884  the  plaintiff  procured  on  his  life  a  J- 
policy  from  this  same  company  (the  Mutual  Reserve  Fund 
Life  Association)  for  the  sum  of  $3,000,  in  which  his  wife 
was  made  the  sole  beneficiary.  In  1885,  the  plaintiff  being 
ill,  and  intending  to  make  an  apportionment  of  a*  part  of 
the  insurance  between  two  of  his  children,  he  informed  his 
wife  of  such  design.  His  wife  then  induced  him  to  forego 
his  intention,  by  agreeing  to  allow  a  policy  to  be  issued  on 
her  life  for  his  benefit,  for  an  amount  equal  to  the  amount 
of  the  policy  of  which  she  was  the  beneficiary.  The  agree- 
ment so  made  was  carried  out  by  the  issuing  of  the  policy 
of  the  20th  August,  1885,  the  husband  and  wife  both  sign- 
ing the  application.  The  amount  of  the  policy  is  made 
payable  to  William  T.  Bunnell,  if  living  at  the  time  of 
the  death  of  his  wife.  I  find  that,  although  the  receipts 
for  the  premiums  were  taken  in  the  wife's  name,  the  hus- 
band paid  the  premiums  on  that  policy  up  to  and  inclu- 
sive of  the  year  1890,  when  he  became  bankrupt  and  made 
an  assignment  for  the  benefit  of  his  creditors. 

After  her  husband's  insolvency  the  wife  carried  on  a 
business  in  Ottawa,  and  the. premiums  were  paid  by 
her  from  1890  up  to  the  time  of  her  death  in  1895, 
out  of  her  own  moneys.  In  1892,  having  failed  to  pay 
some  premiums  and  mortuary  calls,  the  policy  had  virtu- 
ally lapsed  ;  and  the  correspondence  between  Mr.  Dewar, 
who,  although  the  agent  of  the  company  at  Ottawa,  acted 
as  Mrs.  Bunnell's  agent  in  the  communications  she  was 
making  to  the  life  association,  shews  that  she,  as  well  as 
the  life  association,  treated  the  policy  as  being  a  lapsed 
policy,  subject  to  reinstatement  on. the  required  conditions 
being  complied  with. 

Mrs.  Bunnell  was  desirous  of  changing  the  beneficiary 
from  her  husband  to  the  members  of  her  own  family ;  and 
in  her  communications  with  Mr.  Dewar  as  her  agent,  she 
instructed  him,  as  appears  by  his  letters,  that  she  did  not 
intend  to  pay  any  more  premiums  in  respect  of  that  policy, 
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unless  the  beneficiary  was  change*],  and  the  officers  of  the 
association,  after  months  of  correspondence,  suggested  a 
method  by  which  the  beneficiary  might  possibly  be  legally 
changed.  The  form  that  it  took  was  the  issuing  of  a 
new  policy  on  the  2nd  May,  1893,  under  which  the 
defendants  Mary  Shilling,  Seth  Dunham,  Oliver  Dunham* 
and  Sophia  Fax  (the  brothers  and  sisters  of  Mrs.  Bunnell) 
claim  to  be  entitled  to  the  amount  payable  under  that 
policy. 

The  questions  to  be  considered  are  :  (1)  whether  the 
new  policy  was  issued  as  an  independent  contract,  without 
reference  to,  or  as  resting  upon,  the  application  for  the 
first  policy  issued  in  1885  ;  and  (2)  if  not  an  absolute,  inde- 
pendent contract,  but  a  renewal  of  and  continuation  of  the 
former  contract,  could  the  insurers  and  the  insured  legally 
change  the  beneficiary  ? 

To  reach  a  decision  on  the  first  question,  it  is  necessary 
to  consider  the  correspondence  in  order  to  know  the  posi- 
tion Mrs.  Bunnell  assumed  when  desiring  to  effect  a 
change  in  the  beneficiary,  and  the  attitude  of  the  Life 
Association  on  the  claim  for  a  change  being  made.  In  a 
letter  from  Mr.  Dewar,  dated  10th  January,  1892,  to  W.  J. 
McMurtry,  the  manager  of  the  life  association  at  Toronto,, 
he  says: — "I  have  just  come  in  from  seeing  Mrs.  Bunnell 
re  policy  36,098.  She  will  do  nothing  in  the  matter  what- 
ever, unless  the  association  will  reinstate  policy  36,098,. 
with  the  beneficiary  changed  from  W.  T.  Bunnell  to  her- 
self. *  *  She  will  not  take  out  a  new  policy,  as  she 
will,  according  to  her  now  age,  get  only  $2,000  for  what 
she  is  getting  $3,000  for  now,  and  will  lose  the  benefit  of 
her  bond." 

J.  W.  Stevenson,  the  secretary  of  the  life  association  in 
New  York,  writing  to  Mr.  McMurtry,  "on  18th  October,. 
1892,  said: — "We  acknowledge  receipt  of  yours  of  7th, 
enclosing  certificate  of  health  of  Mrs.  H.  D.  Bunnell,  to 
whom  policy  36,098  was  issued,  and  which  she  allowed  to 
lapse.  *  *  This  health  certificate,  we  notice,  bears  a 
clause  inserted  with  a  pen  which  makes  the  document  read 
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as   follows: — I,    ,   do  hereby,  by   reason  of  said   Judgment. 

expiry,  make  application  to  the  Mutual  Reserve  Fund  Life  MacMahon, 
Association  for  the  reinstatement  of  my  membership,  and  J- 
of  said  policy, '  with  the  exception  of  beneficiary,  which  I 
request  be  made  payable  to  myself.'  The  words  in  quota- 
tion and  underscored  are  what  was  inserted  with  the  pen, 
and  the  health  certificate  cannot  be  approved.  Said 
health  certificate  should  make  no  reference  to  the  change 
of  beneficiary.  If  she  desires  the  beneficiary  in  the  policy* 
changed,  it  will  be  necessary  for  her  to  give  us  formal 
authority  for  so  doing  *  *  duly  consented  to  by  her 
husband,  the  present  beneficiary.  *  *  If  this  party 
cannot  secure  the  consent  of  her  husband  to  the  change  of 
beneficiary  as  desired,  why  not  let  her  have  this  policy 
remain  lapsed,  and  take  out  a  new  one,  coming  in  as  a  new 
member,  and  apply  this  $12.80  "  (a  sum  she  bad  remitted 
them)  "  on  a  new  policy  ?  " 

On  the  20th  October  McMurtry  forwarded  the  above 
letter  to  Dewar. 

On  the  7th  January,  1893,  Mr.  Stevenson  wrote  Mrs. 
Bunnell,  saying: — "We  do  not  know  whether  you  still 
desire  to  have  the  policy  reinstated  or  not,  but  if  so,  it 
will  now  be  necessary,  as  so  long  a  time  has  passed  since 
the  policy  lapsed,  for  you  to  furnish  us  with  a  satisfactory 
re-examination  by  Dr.  C.  F.  Dewar,  and  you  will  find 
enclosed  herewith  proper  blank  for  the  purpose  of  furnish- 
ing re-examination,  and  it  will  likewise  be  necessary  for 
you  to  forward  remittance  of  $14.94  to  cover  the  two 
mortuary  calls  Nos.  64  and  65  which  have  been  issued  and 
become  past  due.  If  the  re-examination,  when  accom- 
panied by  remittance  as  stated,  prove  satisfactory,  your 
policy  will  be  reinstated  in  good  standing  in  the  associa- 
tion, and  after  the  same  has  been  reinstated,  if  you  will 
furnish  us  with  proper  authority  for  change  of  beneficiary, 
said  change  duly  consented  to  by  the  existing  beneficiary, 
and  return  your  policy  for  the  purpose  of  having  it 
re-written,  the  matter  of  the  change  will  receive  our 
prompt  attention.    As  nothing  whatever  can  be  done  in 
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Judgment,  regard  to  the  policy  until  the  same  is  reinstated  under  the 
MacMahon,  rules  of  the  association  as  above  set  forth,  we  trust  you 
J-  will  give  the  matter  your  prompt  attention,  and  let  us 
hear  from  you  by  return  mail." 

On  the  14th  January,  1893,  Stevenson  writes  McMurtry, 
saying  that  if  Mrs.  Bunnell  cannot  procure  her  husbands 
consent  to  change  the  beneficiary,  she  should  first  make 
application  for  reinstatement  of  the  policy  by  paying  past 
due  assessments  and  forward  the  policy  with  the  authority 
for  change  of  beneficiary,  with  a  statement  that  her  hus- 
band has  no  vested  rights  in  the  policy,  has  never  made 
any  payments  thereon,  and  she  is  in  no  way  indebted  to 
him ;  and  "  the  request  for  change  of  beneficiary  will  be 
submitted  to  the  proper  department,  and  if  the  re-exami- 
nation prove  satisfactory  and  the  policy  is  reinstated,  and 
this  change  of  beneficiary  is  approved  by  the  proper 
officials,  without  the  consent  of  the  existing  beneficiary, 
the  policy  will  be  changed  as  desired."  This  letter  was, 
on  the  16th  January,  forwarded  by  McMurtry  to  Dewar. 

Stevenson,  on  the  4th  February,  1893,  wrote  Mrs.  Bunnell, 
acknowledging  receipt  of  re-examination  on  application 
"  for  the  reinstatement  of  your  policy  36,098,  also  remitt- 
ance for  amounts  past  due,  and  examination  has  been 
approved  and  policy  reinstated.  We  have  likewise  for- 
warded to  Mr.  McMurtry  the  proper  document  for  you  to 
sign  and  return  to  us  with  your  present  policy  for  the 
purpose  of  securing  the  re-issue  of  the  same  as  desired  by 
you." 

On  the  9th  February  McMurtry  forwarded  the  appli- 
cation for  change  of  beneficiary  signed  by  Mrs.  Bunnell,  in 
which  she  stated  that  her  husband  had  not  lived  with  her 
for  several  years,  and  that  they  were  not  then  living 
together ;  that  he  never  made  any  payments  on  the  policy, 
and  had  no  vested  rights  therein.  The  old  policy  No. 
36,098  accompanied  the  application.  The  sum  of  $1  was 
paid  the  association  for  re- writing  the  policy. 

After  the  old  policy  was  returned  to  the  association, 
there  was  indorsed  on  the  back  thereof,  "  Cancelled  for 
change  of  beneficiary.     Re-issued  on  same  number." 
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Mrs.  Bunnell  never  intended  to  take  and  refused  to  Judgment, 
accept  a  policy  which  was  to  be  based  on  a  new  applica-  MacMahon, 
tion,  and  therefore  under  a  new  contract.  She  assigns  as  J- 
,  the  reason  against  doing  so  that  at  her  then  age  she  could 
only  procure  an  insurance  of  $2,000  by  paying  the  same 
premium  as  was  paid  under  the  old  policy  for  an  insurance 
of  $3,000.  The  life  association  had  for  months  insisted 
that  no  change  of  beneficiary  could  be  effected  without  the 
consent  of  the  existing  beneficiaries,  when  at  length  it  was 
suggested  that  the  difficulty  might  be  surmounted  by  Mrs. 
Bunnell  making  a  declaration  as  is  stated  in  the  associa- 
tion's letter  of  the  14th  January.  The  policy  having 
lapsed,  upon  payment  of  all  existing  dues  and  assessments 
on  that  policy,  it  was  reinstated.  When  that  policy  was 
cancelled,  the  new  one  was  issued  subsequent  to  such 
reinstatement,  and  therefore  on  the  basis  of  the  original 
application.  It  was,  in  fact,  no  new  contract  between  the 
insurers  and  the  insured,  but  the  continuation  of  the  origi- 
nal contract  with  a  change  in  beneficiary.  On  the  face  of 
the  policy  this  statement  appears : — "  This  policy  is  issued 
in  lieu  of  the  policy  of  the  same  number,  which  was  issued 
August  20th,  1885."  It  is  clearly  a  policy  substituted  for 
the  original  policy  with  a  change  in  the  beneficiary. 

Then,  dealing  with  the  second  question.  The  policy  of 
the  20th  August,  1885,  by  which  the  plaintiff  was  the 
beneficiary,  was  subject  to  this  condition  contained  in  the 
body  of  the  policy : — "  The  entire  contract  contained  in 
this  certificate  and  said  application  taken  together  shall  be 
governed  by,  subject  to,  and  construed  only  according  to 
the  constitution,  by-laws,  and  regulations  of  said  associa- 
tion, and  the  laws  of  the  State  of  New  York,  the  place  of 
the  contract  being  expressly  agreed  to,  in  the  home  office 
of  the  said  association  in  the  city  of  New  York." 

Although  the  application  for  insurance  was  made  and 
the  policy  delivered  in  Canada,  the  insured  and  the  insurers 
having  agreed  that  the  place  of  contract  should  be  in  New 
York,  that  the  contract  should  be  subject  to  and  construed 
according  to  the  laws  of  that  State,  if  the  change  in  the 
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Judgment,    beneficiary  was  validly  made  according  to  the  law  of  that 
MacMahon,  State,  the  plaintiff  could  not  succeed,  notwithstanding  the 
J-  life  association  has  not  intervened,  and  is  raising  no  ques- 

tion as  to  whether  the  law  of  Ontario  or  that  of  the  State 
of  New  York  should  govern.  For,  if  by  the  law  of  the 
State  of  New  York,  the  life  association  had  validly  con- 
tracted to  pay  Mrs.  Bunnell's  estate  on  her  death  $3,000, 
it  must  go  to  her  estate.  It  mattered  not  whether  the 
amount  of  the  insurance  was  retained  in  New  York,  or  was 
sent  to  an  agent  in  Ontario  of  the  life  association,  the  con- 
tract must  be  construed  according  to  the  laws  of  New  York. 
The  judgment  of  the  Common  Pleas  Division  in  Hallendal 
v.   Hillrnan*    (not    reported)    in    no    manner    conflicts 

•Hallendal  v.  Hillman. 

The  judgment  referred  to  was  given  upon  an  appeal  by  the  defendant 
from  the  judgment  of  Meredith,  J.,  who  tried  the  action  at  Ottawa,  in 
so  far  as  it  was  adverse  to  the  defendant.  An  issue  was  directed  by  an 
order  iu  Chambers  as  to  certain  life  insurance  moneys  paid  into  Court 
and  claimed  by  the  plaintiff,  as  administrator  of  the  estate  of  Francis 
Hallendal,  deceased,  upon  whose  life  the  insurances  were,  and  by  the 
defendant,  as  assignee  of  the  policies.  Meredith,  J.,  found  that  the 
policies  were  assigned  absolutely,  but  held  that,  by  reason  of  certain 
conditions,  the  defendant  could  recover  only  the  amount  of  the  advances 
made  by  him,  and  made  a  redemption  decree.  The  defendant  claimed  to 
be  entitled  absolutely  to  the  moneys  paid  into  Court. 

Watson,  Q.C.,  and  Latchford,  for  the  defendant. 

A.  O.  Browning,  for  the  plaintiff. 

The  judgment  of  the  Court  was  delivered  on  the  27th  June,  1891. 

Ross,  J. — The  finding  being  that  as  between  Hallendal,  the  insured, 
and  Hillman,  the  assignee,  the  contract  was  one  of  absolute  sale  of 
Hallendal's  interest  and  rights  under  the  policies  to  Hillman,  and  the 
form  of  the  assignment,  as  between  these  parties,  being  absolute,  it  is 
clear  that  unless  some  rule  of  law  prevents  the  operation  of  the  assign- 
ment, Hillman,  having  paid  the  consideration  therefor,  should  be  entitled 
to  the  benefit  to  be  derived  from  the  contract. 

[The  learned  Judge  then  referred  to  and  quoted  from  Vezina  v.  New 
York  Life  Ins.  Co.,  6  S.  C.  R.  30 ;  Worthington  v.  Curtis,  1  Ch.  D.  419 ; 
and  continued :] 

In  the  light  of  these  decisions  the  text  of  May  on  Iusurance,  2nd  ed., 
sec.  398,  and  Bliss  on  Life  Insurance,  2nd  ed.,  note  to  sec.  30,  cannot  be 
said  to  accurately  state  the  law  as  governing  our  Courts.  In  the  note  to 
sec.  398  the  Vezina  case  is  referred  to  as  decided  by  the  Court  of  Queen's 
Bench  for  Lower  Canada,  the  reversing  of  such  decision  not  having  then 
been  noted. 
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with   this   view.     In  that    case  the   insurance   company   Judgment, 
declined   raising  any   question   as    to    its    liability,   and  ifacMahon, 
having  paid  the  money  into  Court,  an  order  was  made         J* 
striking  the  name  of  the  company  from  the  proceedings, 
and  freeing  it  from  further  liability  to  be  proceeded  against 
by  either  of  the  parties.     Had  all  that  been  done  in  the 
present  case  by  the  life  association,  the  question  would 
still    have  to  be  decided :    was    the    contract   between 
the  insured  and  the  insurer  changing  the  beneficiary,  a 
valid  contract  in  the  place  in  which  it  was  entered  into, 
namely,  in  the  State  of  New  York  ? 

Mr;  Riley,  the  American  consul  at  Ottawa,  and  for 
many  year3  a  practising  attorney  in  Plattsburgh,  New 
York,  was  called  to  give  evidence  as  to  the  law  of  that 

On  the  facts  of  this  case  it  is  clear  that  the  insured  effected  the  insur- 
ances on  his  own  life,  and  that,  as  between  himself  and  the  company,  the 
contracts  of  insurance  were  valid  ;  that  he  subsequently  sold  his  interest 
in  the  policies  to  the  defendant ;  and,  nothing  else  appearing,  that  the 
defendant  could  have  recovered  the  amount  of  the  insurance  from  the 
company.  It  is  said,  however,  that  the  assignment  was  subject  to  a  con- 
dition imposed  by  the  company  which  prevented  the  assignee,  being  a 
creditor,  from  recovering  more  than  the  amount  which  he  had  advanced 
to  the  insured,  and  that  the  representatives  of  the  insured  were  entitled 
to  the  balance.  The  company  has  paid  into  Court  the  amount  of  the 
insurance,  and  declined  to  raise  any  question  as  to  its  liability,  and  doea 
not  seek  to  take  the  benefit  of  any  contention  which  would  free  it  from 
any  responsibility,  and  an  order  has  been  made  striking  the  name  of  the 
company  from  the  proceedings  and  freeing  it  from  further  liability  to  be 
proceeded  against  by  either  of  the  parties.  It  has  paid  the  money  into 
Court  and  is  discharged.  It  therefore  comes  to  be  a  question  simply 
between  the  rights  of  the  insured  and  the  assignee.  The  condition 
invoked  provides  that  a  legal  insurable  interest  must  be  shewn  by  all 
claimants  at  the  time  of  claim  thereunder,  and  that  claims  by  any 
creditor  or  assignee  shall  not  exceed  the  amount  of  the  actual  bond  fide 
indebtedness  of  the  member  to  him,  together  with  any  payments  made  to 
the  association  under  the  certificate  by  such  creditor,  with  interest  at  six 
per  cent.  This  is  the  condition  attached  to  the  assignment  of  one  of  the 
certificates.  When  the  defendant  agreed  to  buy  the  other  insurance,  a 
new  policy  was  issued  to  the  defendant  as  creditor,  and  the  condition,  in 
addition  to  the  words  above  set  out,  contained  the  provision  "  that  this 
certificate  or  policy  of  insurance  as  to  aU  amounts  in  excess  thereof  shall 
be  void."  If  the  company  had  chosen  to  assert  its  right  to  insist  upon 
the  condition  and  to  set  it  up  as  a  defence  to  the  claim  of  the  defendant, 
it  would  have  been  necessary  to  consider  whether  under  it  the  defendant 
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Judgment.    State.     He  produced  a  copy  of  an  enactment,  ch.    175,. 

MacMahon,  sec  18,  of  the  Laws  of  the  State  of  New  York  passed  in 
1883,  which  provides : — 

"  Section  18.  Members  in  any  corporation,  association,  or 
society  transacting  the  business  of  life  or  casualty  insur- 
ance, or  both,  upon  the  assessment  or  co-operative  plan, 
shall  give  to  any  member  thereof  the  right  at  any  time, 
with  the  consent  of  such  corporation,  association,  or  society, 
to  make  a  change  in  his  payee  or  payees,  beneficiary  or 
beneficiaries,  without  requiring  the  consent  of  such  payee 
or  beneficiary." 

Mr.  Riley  was  unable  to  state  the  effect  of  the  Act,  aa 
he  was  not  aware  of  any  interpretation  having  been  given 
to  the  statute.  The  New  York  Court  of  Appeals  con- 
sidered the  effect  of  the  statute  in   Smith  v.  National 


or  the  representatives  of  the  insured  could  have  recovered  more  than  the* 
amount  of  the  indebtedness,  and  to  have  considered  that  to  be  the  meaning 
of  the  words  "  as  to  all  amounts  in  excess  thereof  shall  be  void ; "  but  I  am 
clearly  of  the  opinion  that  the  question  being  solely  between  the  repre- 
sentatives of  the  insured  and  the  assignee,  and  the  finding  of  fact  having 
been,  as  I  think  it  properly  was,  that  there  was  an  absolute  sale  by  the 
insured  to  the  defendant  of  all  his  interest  in  the  policies,  and  the  inten- 
tion of  the  parties  being  that  the  defendant  should  obtain  the  full  advan- 
tage to  be  derived  from  the  contracts  of  insurance,  as  between  the  repre- 
sentatives of  the  insured  and  the  defendant,  the  defendant  is  entitled  to 
all  the  money. 

It  seems  to  me,  on  the  authority  of  the  above  cases,  that  the  conditions 
were  available  only  at  the  instance  of  the  company,  and  in  no  sense 
limited  the  contract  or  the  effect  thereof  as  between  the  parties  thereto. 

The  learned  Chief  Justice  on  the  argument  referred  to  the  case  of  Dolby 
▼.  India  and  London  Life  Assurance  Co.,  15  C.  B.  365,  which  overruled 
Oodsall  v.  Boldero,  9  East  72,  and  decided  that  "  where  »  policy  effected 
by  a  creditor  on  the  life  of  his  debtor  is  valid  at  the  time  it  is  entered 
into,  the  circumstance  of  the  interest  of  the  assured  in  such  life  ceasing 
before  the  death  does  not  invalidate  it,  by  reason  of  the  provisions  of  14 
Geo.  III.  ch.  48."  The  decision  is  very  much  in  point,  and  the  history 
of  the  case  is  of  much  interest. 

I  think  the  motion  must  be  granted  and  judgment  be  entered  for  the 
defendant  for  the  fuU  amount  claimed  by  him,  with  costs  of  the  action 
and  this  motion. 

Galt,  C.J.,  and  MacMahon,  J.,  concurred.  The  latter  referred  to 
Ashley  v.  Ashley,  3  Sim.  149 ;  St.  John  v.  American  Mutual  L\fe  Ins.  Co., 
13  N.  Y.  31. 
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Benefit    Society  (decided   in   1890),   123  N.   T.   85,  the   Judgment, 
head-note   to  which   is : — "  The  provision  of  the  Act  of  MaeMahon, 
1883  (sec.  18,  ch.   175,  Laws  of  1883),  providing  for  the         J- 
incorporation  of  co-operative  life  insurance  societies,  which 
declares  that  membership  in  such  a  society  gives  the  mem- 
ber the  right  to  make  a  change  in  his  payee  or  beneficiary 
without  the  consent  of  such  payee  or  beneficiary,  applies 
simply  when  the  original  designation  is  in  the  nature  of 
an  inchoate  or  an  unexecuted  gift ;  it  does  not  prevent  a 
contract  between  the  member  and  the  payee  by  which  a 
vested  right  passes  to  the  latter,  and  in  such  case,  without 
his  consent,  the  payee  may  not  be  changed." 

The  Court  in  that  case  said  (p.  88)  :  "  The  statute  does 
not  prevent  a  contract  between  thfe  parties  by  force  of 
which  a  vested  interest  does  pass." 

By  virtue  of  the  contract  between  Mrs.  Bunnell  and  her 
husband,  by  which,  in  consideration  of  his  agreeing  not  to 
apportion  any  part  of  the  insurance  moneys  amongst  his 
children  on  the  policy  issued  on  his  life,  and  of  which  the 
wife  was  the  named  beneficiary,  she  agreed  that  the  origi- 
nal policy  issued  on  her  life  should  be  payable  to  the  hus- 
band as  beneficiary,  a  vested  interest  in  the  policy  passed 
to  the  husband,  and  the  beneficiary  could  not  be  changed 
without  his  consent. 

Like  means  to  those  employed  in  this  case  were  adopted 
in  Packard  v.  Connecticut  Mutual  Life  Ins.  Co.,  9  Missouri 
(App.)  469,  to  secure  a  change  in  the  beneficiary,  who  was 
the  wife  of  the  insured,  by  the  insured  surrendering  the 
policy,  another  being  issued  by  the  insurance  company 
bearing  the  same  number,  date,  and  amount  of  premium, 
and  being  a  reproduction  of  the  first  in  all  particulars 
excepting  the  names  of  the  beneficiaries,  who  were  the 
children  of  the  insured.  The  Court  held  that  the  insured 
and  the  insurers  could  not  so  change  the  policy  of  life 
insurance  as  to  destroy  the  interest  of  the  beneficiary 
named  therein,  without  his  consent. 

The  general  law  is  thus  stated  in  Bliss  on  Insurance, 
sec.  318 : — u  We  apprehend  the  general  rule  to  be  that 
45— VOL.  XXVIII.  O.R. 
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Judgment.  a  policy,  and  the  money  to  become  due  under  it,  be- 
MacMahon,  long  the  moment  it  is  issued  to  the  person  or  persons 
J#  named  in  it  as  the  beneficiary  or  beneficiaries,  and  thai 

there  is  no  power  in  the  person  procuring  the  insurance, 
by  any  act  of  his,  by  deed  or  by  will,  to  transfer  to  any 
other  person  the  interest  of  the  person  named."  It  was  on 
the  principle  thu3  stated  that  Fortescue  v.  Barnett,  3 
My.  &  K.  36,  was  decided.  There  J.  R,  having  procured  a 
policy  on  his  own  life,  made  a  voluntary  assignment  thereof 
to  trustees  for  the  benefit  of  his  sister  and  her  children. 
No  notice  of  the  assignment  was  given  to  the  insurance 
company.  J.  B.  retained  the  policy  in  his  possession,  and 
afterwards  surrendered  it  to  the  insurance  company,  and 
received  tbe  money.  The  plaintiff  in  that  suit,  claiming 
under  the  voluntary  deed,  filed  a  bill  against  the  assignor, 
and  Sir  John  Leach  held  the  gift  complete  without  delivery 
of  the  policy. 

Lord  Cottenham  dissented  from  Fortescue  v.  Barnett  in 
Edwards  v.  Jones,  1  My.  &  Cr.  226. 

However,  there'  being  in  the  present  case  a  contract 
between  the  insured  and  the  husband,  the  beneficiary 
named  in  the  original  policy,  I  am  not  called  upon  to  con- 
sider what  might  possibly  prove  an  embarrassing  question. 

There  must  be  judgment  for  the  plaintiff  for  the 
amount  of  the  insurance  moneys  in  the  hands  of  the  defen- 
dants the  Trusts  Corporation. 

There  will  be  the  usual  order  for  the  administration  of 
the  estate  of  Harriet  Dunham  Bunnell. 

I  will  hear  the  parties  on  the  question  of  costs. 

February  23,  1897. 

Having  heard  counsel  on  the  question  of  costs,  I  think 
the  proper  order  to  make  is  that  the  costs  of  all  the  parties 
be  paid  out  of  the  insurance  moneys  in  the  hands  of  the 
Trusts  Corporation  of  Ontario. 

E.  B.  B. 
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Chisholm 

V. 

The  London  and  Western  Trusts  Company. 

Will — Alienation— Restriction  against — Validity  of. 

A  testator  after  devising  two  parcels  of  land  respectively  to  his  two  sons, 
provided  as  follows  :  "  I  will  that  the  aforesaid  parcels  of  land  shall 
not  be  at  their  disposal  at  any  time  until  the  end  of  twenty- five  years 
from  the  date  of  my  decease.  And,  further,  I  will  that  the  same  par- 
cels of  land  shall  remain  free  from  all  encumbrances,  and  that  no  debts 
contracted  by  my  sons  W.  C.  k  H.  C,  shall  by  any  means  encumber 
the  same  during  twenty-five  years  from  the  date  of  my  decease." 

One  of  the  sons  died  about  two  years  after  his  father,  having  devised  his 
lot  to  his  brother,  the  plaintiff,  who  within  the  period  limited  by  his 
father's  will,  sought  to  mortgage  it : — 

Held,  a  valid  restriction,  so  far  as  it  was  a  restriction  against  the  plaintiff 
selling  and  conveying  the  lands  or  encumbering  them  by  way  of  mort- 
gage within  the  period  mentioned. 

This  was  a  special  case  stated  for  the  opinion  of  the   statement. 
•Court  in  an  action  between  Hugh   Chisholm    and    The 
London  and  Western  Trusts  Company  as  to  the  validity 
in   the   will   of   one   Donald    Chisholm    of   a   devise   in 
restraint  of  alienation. 

The  case  was  argued  in  Court  at  London  on  February 
23,  1897,  before  Ferguson,  J. 

The  facts  and  that  portion  of  the  will  containing  the 
clause  in  question,  are  set  out  in  the  judgment. 

A.  B.  Cox,  for  the  plaintiff.  The  restriction  against 
alienation,  even  though  limited  as  to  time,  is  bad  :  In  re 
Bosher,  Bosher  v.  Bosher,  26  Ch.  D.  801 ;  Theobald  on 
Wills,  4th  ed.,  504  ;  In  re  Dugdale,  Dugdale  v.  Dugdale,  38 
Ch.  D.  176,  per  Kay,  J.,  at  p.  179;  Jarman  on  Wills,  5th 
ed.,  p.  860.  There  are  Canadian  cases  the  other  way,  but 
there  has  been  no  Canadian  appellate  decision  since  In  re 
Bosher,  and  MacMahon,  J.,  in  Heddlestone  v.  Heddlestone, 
15  O.  R.  280,  expresses  approval  of  In  re  Bosher.  A  total 
restriction  against  alienation  even  for  one  day  is  bad  since 
it  results  in  depriving  an  estate  in  fee  of  one  of  its  inci- 
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Argument,  dents :  Lugdale  v.  Dugdale.  The  word  "  disposal "  used 
here  includes  "  selling,  mortgaging  and  devising  " :  OcUlin- 
ger  v.  Farlinger,  6  C.  P.  512  ;  Re  Watson  &  Woods,  14  O.  R. 
48.  There  is  no  authority  to  shew  that  a  restriction 
against  devising  is  good.  The  restriction  against  incum- 
brances and  debts  is  all  one  restriction,  and  the  latter  is^ 
clearly  bad.  I  refer  to  Renaud  v.  Tourangeau,  L.  R.  2 
P.  C.  4,  and  Earls  v.  Mc Alpine,  6  A.  R.,  per  Patterson, 
J.A.,  at  p.  151. 

W.  D.  Frazer,  contra.  "  Disposing,"  is  a  comprehensive 
word.  There  are  three  restrictions  here,  against  disposing, 
against  incumbering  and  against  the  effect  of  debts.  Th& 
Canadian  cases  shew  that  a  restriction  confined  to  a  certain 
time  is  good  and  valid.  Here  it  is  confined  to  twenty-five 
years,  and  is  perfectly  good.  I  refer  to  Smith  v.  Faught, 
45  U.  C.  R.  484;  Earls  v.  McAlpine,  27  Gr.  161,  and 
6  A.  R.  145  ;  Re  Weller,  16  O.  R.  at  p.  320 ;  Re  Winstan- 
ley,  6  O.  R  315. 

Cox,  in  reply.  If  one  part  of  a  restriction  is  bad,  the 
whole  restriction  is  bad.  There  is  an  attempt  here  to  tifr 
up  the  land  against  creditors  which  is  void  as  against  pub- 
lic policy,  and  the  restrictions  are  inseparable. 

February  27, 1897.    Ferguson,  J.  :— 

The  case  states  that  Donald  Chisholm  late  of  the  town- 
ship of  Mosa,  deceased,  died  on  the  27th  day  of  February, 
1887 ;  that  he  was  at  the  time  of  his  death  seized  in  fee 
simple  of  the  east  half  of  the  south  half  of  lot  number 
three  in  the  eighth  concession  of  the  said  township  of 
Mosa ;  and  that  by  his  will  which  has  been  duly  proved 
and  registered,  he  devised  the  said  lands  to  his  son  William 
Chisholm,pby  the  following  words  : 

"  I  give  and  bequeath  to  William  Chisholm,  my  son,  the 
east  half  of  the  south  half  of  lot  number  three  in  the 
eighth  concession  of  the  township  of  Mosa.  *  *  To 
Hugh  [ Chisholm,  my  son,  I  give  and  bequeath  the  west 
half  of  the   aforesaid  lot,  equally  dividing  the  hundred. 
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«cres  between  them.  I  will  that  the  aforesaid  parcels  of  Judgment, 
land  shall  not  be  at  their  disposal  at  any  time  until  the  end  Ferguson,  J. 
•of  twenty-five  years  from  the  date  of  my  decease.  And 
further,  I  will  that  the  said  parcels  of  land  shall  remain 
free  from  all  incumbrances,  and  that  no  debts  contracted 
by  my  sons  William  Chisholm  and  Hugh  Chisholm  shall 
by  any  means  incumber  the  same  during  twenty-iive  years 
from  the  date  of  my  decease." 

The  case  then  states  that  the  other  clauses  of  the  will 
relate  solely  to  personal  estate,  and  contain  nothing  which 
-either  directly  or  by  implication  affects  the  said  devise  or 
imposes  any  penalty  or  directs  any  gift  over  upon  breach 
of  the  said  conditions  qt  either  of  them,  nor  does  the  will 
contain  any  residuary  devise. 

That  the  said  William  Chisholm,  the  devisee  above 
named,  died  on  the  30th  day  of  July,  1889,  without  hav- 
ing attempted  any  disposition  of  the  said  lands  other  than 
by  his  will  by  which  he  devised  the  said  lands  uncondi- 
tionally and  absolutely  to  his  brother,  the  plaintiff  in  this 
action  ;  and  that  the  said  last  mentioned  will  has  been  duly 
proved  and  registered. 

The  case  then  states  that  the  pfkintiff  has  applied  to  the 
defendants  for  a  loan  on  the  said  property  so  devised  to 
him,  namely,  the  east  half  of  the  south  half  of  lot  number 
three  in  the  eighth  concession  of  the  township  of  Mosa,  and 
that  the  defendants  have  agreed  in  writing  for  a  binding 
consideration  to  loan  to  the  plaintiff  the  sum  of  $800  on 
the  security  of  a  first  mortgage  on  the  said  land,  provided 
that  the  plaintiff's  title  thereto  is  sufficient,  and  that  on 
the  investigation  of  the  title  to  the  said  lands  the  defen- 
dants have  objected  to  the  plaintiffs  said  title  on  the 
ground  that  the  conditions  annexed  to  the  devise  to  the 
said  William  Chisholm  prevent  the  plaintiff  from  mort- 
gaging or  selling  the  said  lands  for  a  period  of  twenty-five 
years  from  the  27th  day  of  February,  1887  (the  date  of 
the  death  of  the  said  Donald  Chisholm). 

Then  the  agreement  to  submit  the  following  questions 
ibr  the  opinion  of  the  Court  is  stated  : 
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Judgment.        \u  Whether  the  plaintiff  can  make  a  good  title  to  a  pur- 
Itrgoaon,  J.  chaser  of  the  said  lands  (the  east  half  of  the  south  half  of 
lot  number  three  in  the  eighth  concession  of  the  township 
of  Mosa)  prior  to  the  expiration  of  the  period  of  twenty- 
five  years  from  the  27th  day  of  February,  1887. 

2.  Whether  the  plaintiff  can  before  the  expiration  of  the- 
said  period  make  a  valid  mortgage  upon  the  said  lands. 

3.  In  the  event  of  both  questions,  or  either  of  them 
being  answered  in  the  negative;  whether  the  plaintiff 
could  do  what  he  is  declared  incapable  of,  if  all  the  next 
of  kin  of  the  said  Donald  Chisholm  consented  to  such 
sale  or  mortgage. 

The  decided  cases  in  our  own  Courts  shew,  as  I  think,, 
that  the  restriction  against  alienation  contained  in  this 
will,  and  mentioned  and  referred  to  in  tlve  special  case  is  a 
good  and  valid  restriction  so  far  as  it  is  a  restriction  against 
selling  and  conveying  or  incumbering  the  lands  by  way  of 
mortgage. 

The  remaining  part  of  the  restriction  I  need  not,  as  I 
think,  offer  any  opinion  upon  for  the  purpose  of  answering 
the  questions,  so  far  as  I  think  I  am  called  upon  to  answer 
them :  see  Earls  v.  Mc'Alpine,  27  Gr.  161,  6  A.  R.  145 ; 
Pennyman  v.  McGrogan,  18  C.  P.  132 ;  Smith  v.  Faugktt 
45  U.  C.  R.  484 ;  Meyers  v.  The  Hamilton  Provident  Loan 
Co.,  19  0.  R.  358 ;  Re  Winstanley,  6  O.  R.  315  ;  Re  Wel- 
ler,  10  0.  R.  318 ;  Re  Watson  <k  Woods,  14  0.  R.  48;  O'SuIr 
livan  v.  Phelan,  17  O.  R  730 ;  Gullinger  v.  Farlvnger, 
6  C.  P.  512 ;  and  there  are  many  others.  These  cases  are 
not  all  in  point  here,  but  by  a  comparison  of  them,  and 
the  reasoning  contained  in  the  judgments  of  the  learned 
J  udges,  I  arrive  at  the  opinion  above  stated. 

I  cannot  say  that  the  English  cases  are  to  the  same 
effect,  yet  many  of  them  do  go  to  shew  that  a  restriction 
against  alienation  for  a  particular  period  of  time  may  be 
good  and  valid.  See  the  remarks  of  Sir  George  Jessel, 
M.  R.,  in  In  re  McLeay,  L.  R.  20  Eq.,  at  p.  189.  I  think,, 
however,  that  I  am  bound  to  follow  what  I  think  is  the- 
true  meaning  of  the  cases  in  our  own  Courts. 
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Then  assuming  that  the  restriction  against  alienation  in  Judgment, 
this  will  is  a  good  and  valid  restriction  to  the  extent  that  Ferguson,  J. 
I  have  said  it  is,  and  the  period  of  twenty-five  years  men- 
tioned in  it  not  having  as  yet  more  than  half  run,  the 
questions  1  and  2  must  be  answered  in  the  negative; 
that  is  to  say,  the  plaintiff  cannot  make  a  good  title  to  a 
purchaser  of  the  lands,  nor  can  the  plaintiff  make  a  valid 
mortgage  of  the  landa 

As  to  the  third  question  submitted,  I  am  of  the  opinion 
that  I  am  not  called  upon  to  answer,  and  that  I  should 
not  attempt  to  answer  it  The  question  rests  upon  hypo- 
thesis and  supposition,  not  upon  reality,  and  it  seems  to 
me  enough  to  apply  or  endeavour  to  apply  the  law  to  facts 
in  existence,  besides  there  would  be  difficulty  and  danger 
in  speaking  of  the  position  or  powers  of  the  next  of  kin 
alluded  to,  or  what  right  or  title,  if  any,  they  at  present 


I  think  the  two  answers  given  above  must  suffice. 
Counsel  said  that  I  need  say  nothing  about  the  costs,  as 
there  is  an  existing  agreement  as  to  these. 


G.  A.  B. 
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Regina  ex  rel.  Watterworth  v.  Buchanan  and 

CUTHBERT. 

Municipal  Elections— Deputy  Returning  Officer — Absence  during  Part  of 
Polling-Day — Irregularity — Saving  Clause  —  Consolidated  Municipal 
Act,  1892,  sec  175. 

At  an  election  of  county  councillors  one  of  the  deputy  returning  officers 
for  a  town  in  the  county  was  absent  from  his  booth  on  three  separate 
occasions  during  polling-day.  The  first  and  second  absences  were  on 
account  of  illness  ;  on  the  third  occasion  he  went  out  to  dinner  and 
voted  in  another  place.  The  first  absence  was  for  about  ten  minutes, 
during  which  the  booth  was  locked  up,  with  the  poll-clerk  and  consta- 
ble inside,  in  charge.  The  deputy  swore  that  no  voter  came  in  till  he 
returned.  In  his  second  and  third  absences  the  town  clerk  took  his 
place.  Daring  the  second  no  votes  were  cast,  but  during  the  third 
there  were  several.  The  town  clerk  placed  the  deputy's  initials  on  the 
back  of  the  ballots  given  to  such  voters,  and  the  consequence  was  that 
these  ballots  were  upon  a  judicial  investigation  identified  and  separated, 
and  it  appeared  that  during  the  third  absence  nine  votes  were  cast  for 
the  relator  and  nine  for  the  respondent.  Upon  the  whole  the  respon- 
dent had  two  more  votes  than  the  relator,  and  by  sec.  13  of  the  County 
Councils  Act,  1896,  there  being  two  county  councillors  to  be  elected,  a 
voter  could  give  both  his  votes  to  one  candidate.  There  was  no  sug- 
gestion of  bad  faith  : — 

Held,  that  the  absences  and  what  was  done  during  the  absences  did  not 
affect  the  result  of  the  election,  and,  applying  the  saving  provisions  of 
sec.  175  of  the  Consolidated  Municipal  Act,  1892,  that  it  should  not  be 
declared  invalid. 

Statement.  A  motion  in  the  nature  of  a  quo  warranto  under  the 
provisions  of  the  Consolidated  Municipal  Act,  1892,  sees. 
187-208,  to  remove  the  respondents  from  the  offices  of 
county  councillors  for  division  No.  2  of  the  county  of 
Oxford,  on  the  ground  of  irregularities  in  the  conduct  of 
the  polling  of  the  votes,  and  on  other  grounds.  *  The  facts 
are  stated  in  the  judgment  of  the  referee. 

The  motion  was  argued  before  Mr.  James  S.  Cartwright, 
an  official  referee,  sitting  for  and  at  the  request  of  the 
Master  in  Chambers,  on  the  25th  February,  1897. 

W.  T  McMvMen,  for  the  relator,  referred  to  The  East 
Simcoe  Election  Case,  1  Elec.  Cas.  291 ;  Regvna  ex  rel.  St. 
Louis  v.  Reaume,  26  O.  "R.  460. 

Ayle8worth,  Q.  C,  for  the  respondent  Buchanan,  cited 
Jenkins  v.  Brecken,  7  S.  C.  R.  247 ;  The  Monde  Election 
Case,  H.  E.  C.  725. 
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F.  R.  Ball,  Q.  C,  for  the  respondent  Cuthbert,  relied  on  Argument. 
Lynes  v.  Warren,  14  Q.  B.  D.  548 ;  Regina  ex  rel.  Thorn- 
ton v.  Dewar,  26  O.  R.  512;  Parker  v.  Pittsburgh,  8  G.  P. 
£17  ;  The  Wetland  Election  Case,  1  Elec.  Cas.  383. 

March  15,  1897.    Mr.  Cartwright  : — 

Various  objections  were  taken  and  set  out  in  the  notice 
of  motion.  At  the  argument  none  of  them  was  pressed 
-except  the  fact  of  the  absence  of  the  deputy  returning 
officer  of  sub-division  No.  6  from  the  polling  booth  while 
the  election  was  in  progress. 

From  the  evidence  taken  before  the  County  Judge,  it 
appears  that  the  deputy  returning  officertin  question  was  ill 
on  the  day  of  the  election,  and  told  the  town  clerk,  who  is 
the  ex  officio  returning  officer  for  Ingersoll,  that  he  would 
hardly  be  fit  for  duty,  but  the  clerk  told  him  that  he  could 
not  get  a  man  to  relieve  him.  In  spite  of  his  illness,  he 
attended,  and  was  in  his  place  at  the  opening  of  the  poll, 
and  remained  the  whole  day,  but  went  out  once  or  twice 
in  the  morning,  and  once  about  noon. 

On  the  first  of  these  absences  he  was  out  a  few  minutes, 
locking  the  polling  booth  altogether,  and  leaving  the  con- 
stable and  poll  clerk  in  charge  inside.  He  was  absent  about 
"  ten  minutes,"  he  says.  No  voters  were  allowed  in  until  he 
returned;  but  whether  any  voters  came  to  vote  during 
that  time,  and  were  unable  to  do  so,  does  not  appear  on 
the  evidence.  There  is  certainly  no  evidence  that  this 
may  not  have  been  the  case. 

On  the  second  occasion  the  town  clerk  was  left  in 
charge.  There  is  no  evidence  whether  any  votes  were 
tendered  on  that  occasion  or  not. 

On  the  third  occasion,  at  the  dinner  hour,  both  the  dep- 
uty returning  officer  and  poll  clerk  were  absent,  and  the 
town  clerk  was  in  sole  charge.  The  deputy  returning 
officer  not  only  went  to  dinner  at  the  hotel  across  the 
road,  but  also  went  and  voted  in  his  division,  although 
sec.  141  of  the  Consolidated  Municipal  Act,  1892,  has 
46 — VOL.  XXVIII.  O.R. 
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Judgment   made  express  provision  to  meet  this  case,  clearly  shewing 
Cartwright,  the  intention  to  be  that  the  deputy  returning  officer  should 
0£Ret     be  present  during  the  whole  time  during  which  bylaw 
the  poll  is  required  to  be  kept  open. 

During  this  last  absence  the  town  clerk  presided,  and 
several  voters  came  and  were  given  ballots  marked  by  the 
town  clerk  with  the  initials  of  the  deputy  returning  offi- 
cer. At  the  examination  before  the  County  Judge  these- 
ballots  were  identified  and  marked  exhibits  7  to  17, 
both  inclusive,  making  nine  votes  each  for  Watterworth 
and  Buchanan,  and  two  for  Dunn. 

At  the  close  of  the  poll  the  votes  were  counted,  and 
found  in  that  sub-division  to  be : — 

13  for  Mr.  Cuthbert. 
99  for  Mr.  Buchanan. 
87  for  Mr.  Watterworth. 
2  for  Mr.  Dunn. 
8  for  Mr.  Taylor. 
And  the  result  of  the  total  of  the  votes  cast  was — 

Cuthbert 883 

Buchanan   693 

Watterworth 691 

It  cannot  be  argued  that  the  whole  conduct  of  the  dep- 
uty returning  officer  was  not  highly  and  seriously  irregular. 
But  it  was  argued  that  sec  175*  of  the  Consolidated 
Municipal  Act,  1892,  should  be  applied,  it  being  contended 
that  the  admitted  irregularities  did  not  affect  the  result  of 
the  election. 

As  to  Mr.  Cuthbert  that  may  be  conceded.  But  is  it 
clearly  so  as  to  Buchanan,  who,  on  a  total  poll  of  nearly 

*  175.  No  election  shall  be  declared  invalid  by  reason  of  a  non-compli- 
ance with  the  rules  contained  in  this  Act  as  to  the  taking  of  the  poll  or 
the  counting  of  the  votes,  or  by  reason  of  any  mistake  in  the  use  of  the- 
forms  contained  in  the  schedules  to  this  Act,  or  by  reason  of  any  irregu- 
larity, if  it  appears  to  the  tribunal  having  cognizance  of  the  question 
that  the  election  was  conducted  in  accordance  with  the  principles  laid 
down  in  this  Act,  and  that  such  non-compliance  or  mistake  or  irregular- 
ity did  not  affect  the  result  of  the  election. 
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700  votes,  has  only  a  majority  of  two  votes  given  by  one    Judgment, 
voter  ?•  Cartwright* 

Mr.  Aylesworth  argued  that  this  should  not  enter  into  off#  ^^ 
the  consideration  of  the  question,  because  the  relator  had 
applied  for  a  recount,  and  so  was  estopped  from  saying 
that  this  was  not  a  good  election,  citing  Jenkins  v.  Brecken, 
8  S.  C.  R.  247.  From  p.  263  of  the  judgment  in  that  case 
it  appears  that  Jenkins  had  actually  taken  his  seat,  and 
therefore  was  clearly  estopped  from  saying  there  had  been 
no  valid  election ;  nothing  of  the  sort  has  occurred  here. 
It  appears  from  the  evidence  that  the  relator  was  not  even 
represented  at  the  sub-division  in  question  during  the  pol- 
ling, and  had  no  notice  or  knowledge  of  the  confessed 
irregularities  until  he  found  them  out  from  the  condition 
of  the  papers  on  seeking  to  have  a  recount. 

I  have  referred  to  the  numerous  cases  cited  by  counsel, 
and  I  have  no  hesitation  in  saying  that  if  Mr.  Buchanan 
had  even  half  the  majority  which  Mr.  Cuthbert  obtained, 
the  election  should  stand.  But  how  can  I  so  hold  in  view 
of  the  majority  for  Buchanan  being  the  smallest  possible  ? 
One  more  ballot  paper,  giving  two  votes  to  the  relator, 
would  have  made  him  a  tie  with  Buchanan,  and  we  cannot 
say  whom  the  returning  officer  would  have  seated.  Now, 
taking  even  the  first  absence  of  the  deputy  returning  offi- 
cer, it  appears  from  his  own  evidence  that  he  was  absent 
at  least  ten  minutes ;  during  all  which  period  there  was 
no  possibility  of  any  votes  being  cast ;  and  there  is  nothing 
to  shew  that  some  voter  (and  one  would  be  sufficient)  was 
not  prevented  thereby  from  casting  his  vote,  which  vote 
might  have  been  for  the  relator,  and  then  there  would 
have  been  a  tie.  In  my  view,  this  closing  of  the  polling 
booth  was  in  some  respects  the  more  serious  irregularity 
of  the  three  absences  of  the  deputy. 

On  the  other  two  occasions  the  poll  was  open  and  the 

*  By  sec.  13  of  the  County  Councils  Act,  1896,  a  voter  may,  at  his 
option,  when  there  are  two  county  councillors  to  be  elected,  give  both  of 
his  votes  to  one  candidate. 
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Judgment,  town  clerk  was  in  charge;  though  so  far  as  I  can  see 
Cartwright,  he  had  no  greater  authority  than  other  inhabitant 
Off.  Ref.  0f  the  town  of  Ingersoll  or  of  the  county  of  Oxford 
who  had  assumed  to  act  as  deputy  returning  officer. 
The  occasion  on  which  the  ballots  marked  as  exhibits 
were  cast  is  in  one  aspect  very  serious.  The  whole 
policy  of  the  Act  is  secret  voting.  This  was  ad- 
mitted on  the  argument.  Here,  however,  that  principle 
was  clearly  violated  in  this  vay.  When  the  town 
clerk  was  presiding,  he  initialled  the  ballots.  These  he 
was  able  to  identify  on  the  examination  in  this  matter,  and 
they  are  now  actually  before  me  as  part  of  the  material. 
By  referring  to  the  poll  book  it  could  very  possibly  be 
seen  who  these  voters  were;  and  in  a  close  election  it 
would  be  very  easy  to  make  a  plan  by  which  the  votes  of 
any  persons  could  be  identified  if  so  desired.  All  that 
would  be  necessary  would  be  for  the  deputy  to  retire  and 
get  some  one  else  to  act  for  him,  who  could,  by  marking 
the  ballots  with  the  initials  of  the  deputy,  be  able  to  iden- 
tify them  on  the  re-counting,  as  was  done  here.  While 
nothing  of  the  sort  is  suggested  in  the  present  case,  I  am 
only  concerned  with  shewing  that  such  a  violation  of  the 
principles  of  the  Act  being  rendered  possible  by  the  admit- 
ted irregularity,  the  saving  clause,  sec.  175,  is  thereby  dis- 
placed so  far  as  that  ground  is  concerned. 

In  view  of  all  the  facts,  as  between  the  relator  and 
Buchanan,  I  do  not  think  the  election  should  be  allowed 
to  stand.  I  am  not  aware  that  I  have  any  power  to  order 
a  new  election  as  to  him  only ;  so  that  the  whole  proceed- 
ing must  be  set  aside.  I  have  reached  this  conclusion  not 
without  a  good  deal  of  hesitation. 

As  the  elected  candidates  were  not  in  any  way  to  blame, 
I  do  not  think  there  should  be  costs  against  them  ;  nor 
against  the  deputy  returning  officer  either,  as  his  absence 
was  not  wholly  voluntary. 

It  would  seem  right  that  the  Legislature  should  make 
some  provision  for  such  cases,  if  they  are  considered  to  be 
of  sufficient  frequency  to  render  this  desirable. 
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The  respondent  Buchanan  appealed  from  the  decision   Statement, 
of  the  referee,  and  his  appeal  was  argued  before  Rose,  J., 
in  Chambers,  on  the  29th  March,  1897. 

Ayle&worth,  Q.  C,  for  the  appellant. 

W.  T.  McMullen,  for  the  relator. 

The  respondent  Cuthbert  did  not  appeal,  and  was  not 
represented. 

March  30, 1897.    Rose,  J.  :— 

I  am  unable  to  agree  to  the  conclusion  arrived  at  by  the 
learned  referee.  It  seems  to  me  that  the  evidence  shews 
that  the  absences  complained  of,  and  what  was  done  during 
such  absences,  did  not  affect  the  result  of  the  election.  The 
deputy  returning  officer  swears  that  during  his  first  ab- 
sence u  no  voter  came  in  till  I  returned  ;"  Mr.  Smith  swears 
that  during  the  second  absence  "  there  were  no  votes  cast ;" 
and  during  the  third  absence  eleven  votes  were  polled,  of 
which  nine  were  for  the  relator  and  nine  for  Buchanan. 
Of  course  the  result  could  not  be  affected  whether  such 
votes  were  counted  or  rejected  as  not  regularly  polled. 
Counsel  could  not  suggest  any  other  way  in  which  the 
result  was  in  fact  affected.  There  is  no  suggestion  of  bad 
faith.  If  the  fact  of  absence  for  a  few  moments  through 
illness  would  of  itself  avoid  the  election,  a  fainting  fit  or 
other  uncontrollable  cause  might  be  fatal.  This  could  not 
be  so  where  no  harm  had  been  done. 

Permitting  the  returning  officer  to  act  during  the  second 
and  third  absences  was  a  pure  mistake,  and  a  not  unnatu- 
ral one.  The  deputy  might  well  think  that  his  place 
might  be  supplied  by  the  returning  officer  himself.  The 
name  "  deputy  "  is  probably  misleading. 

With  every  respect  for  the  opinion  of  the  learned  ref- 
eree, I  think  the  election  was  not  invalid,  and  the  appeal 
must  be  allowed  with  costs. 

£.  B.  B. 
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[DIVISIONAL  COURT.  J 

Moore  v.  Gillies. 

Landlord  and  Tenant — Overholding  Tenants*  Act— Dispute  as  to  Nature  of 
the  Tenancy — Colour  of  Bight — Jurisdiction — B.  S.  O.  ch.  144 — & 
Vict.  ch.  IS,  sec.  23(0.). 

Since  the  amendment  of  the  Overholding  Tenants'  Act  (R.  S.  O.  ch.  144), 
by  58  Vict.  ch.  13,  sec.  23,  striking  out  of  the  Act  the  words  "  without 
colour  of  right,"  the  Judge  of  the  County  Court  tries  the  right  and 
finds  whether  the  tenant  wrongfully  holds.  And  where  the  dispute 
was  in  reference  to  the  tenancy,  the  landlord  claiming  it  to  be  a 
monthly  holding,  and  the  tenant  a  yearly  tenancy : — 

Held,  that  the  County  Court  Judge  had  jurisdiction. 

-Statement.  This  was  an  application  under  the  Overholding  Tenants 
Act,  R.  S.  O.  ch.  144.  On  February  8th,  1897,  an  order 
was  granted  by  the  Divisional  Court,  directing  the  Judge 
of  the  County  Court  of  the  county  of  Peel,  to  send  up  the 
proceedings  under  section  6  of  the  Act.  It  appeared  from 
the  proceedings  in  the  County  Court  that  the  dispute  was 
wholly  in  reference  to  the  tenancy,  the  landlord  claiming 
that  it  was  a  monthly  holding,  and  the  tenant  that  he  held 
for  a  year  or  by  the  year.  The  landlord  and  his  son  swore 
that  the  contract  was  by  the  month  at  Si 4.50  ;  and  two 
other  witnesses  swore  that  the  tenant  had  admitted  to  them 
that  he  "  had  the  place  by  the  month/'  and  that  he  would 
leave  "  on  a  month's  notice."  The  tenant  swore  that  he 
rented  at  $175  a  year,  the  rent  being  payable  monthly. 

The  Judge  of  the  County  Court  held  that  he  had  juris- 
diction under  58  Vict.  ch.  13,  sec.  23,  to  determine  the 
"right"  of  the  landlord,  and  that  the  case  came  clearly 
within  the  meaning  of  section  2  of  the  Act. 

The  matter  was  argued  on  February  17th,  1897,  before 
the  Divisional  Court,  consisting  of  Armour,  C.  J.,  and 
Falconbridge  and  Street,  JJ. 

A.  McKechnie,  for  the  tenant.  The  Judge  of  the  County 
Court  has  no  jurisdiction  where  the  whole  question  of  the 
contract  is  in  dispute.   Re  Magann  and  Bonner,  28  O. 
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R.  37,  decides  that  where  there  is  a  bond  fide  dispute,  the  Argument, 
case  is  not  within  section  2.     That  was  an  important  ques- 
tion of  law,  this  is  an  important  question  of  fact. 

[Armour,  C.  J. — I  would  have  thought  this  was  a  ques- 
tion to  be  determined  by  the  Judge  under  the  amended 
Act*] 

There  is  no  case  in  which  the  contract  itself  was  in  dis- 
pute in  which  the  Judge  was  held  to  have  jurisdiction. 
Where  there  is  no  dispute  about  the  termination  of  the 
tenancy,  and  the  whole  question  is,  whether  there  is  an 
overholding  tenant,  the  Court  may  act :  Gilbert  v.  Doyle, 
24  C.  P.,  at  p.  70 ;  Re  Magann  and  Bonner,  28  O.  R.  37  ; 
Price  v.  Ouinane,  16  O.  R.  264 ;  Bartlett  v.  Thompson,  16 
O.  R.  716. 

Jtustin,  for  the  landlord,  was  not  called  on. 

Per  Curiam. — All  questions  of  "  colour  of  right"  have 
been  repealed  by  the  amending  statute,  and  the  Judge  of 
the  County  Court  now  tries  the  right,  and  finds  whether 
the  tenant  wrongfully  holds. 

A.  H.  F.  L. 


•  See  58  Vict.  ch.  13,  sec  23  (O.),  and  59  Vict.  ch.  18,  Sched.— Rep. 
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[DIVISIONAL  COURT.] 

The  Merchants  Bank  of  Canada  v.  Henderson. 

Bills  of  Exchange  and  Promissory  Notes — Note  Payable  at  Particular- 
Place — Non- Presentment  at  Maturity — Duty  of  Maker. 

A  promissory  note  payable  at  a  particular  place  need  not  be  presented 

tnere  at  maturity  in  order  to  charge  the  maker,  although  there  are 

funds  to  meet  it,  and  the  Bills  of  Exchange  Act,  1890,  has  made  no 

difference  in  this  respect. 
The  duty  of  the  maker  of  such  a  note  is  not  only  to  have  sufficient  funds 

at  the  place  of  payment  at  maturity,  but  also  to  keep  them  there  until 

presentment. 
Semble  per  Armour,  C.J. — The  only  effect  of  nonpresentation  before 

action,  when  sufficient  funds  have  been  kept  at  the  place  of  payment,  is 

to  disentitle  the  plaintiff  to  costs. 

Statement.  This  was  an  appeal  from  a  judgment  of  the  First  Divi- 
sion Court  in  the  county  of  Frontenac,  in  an  action  on  a 
promissory  note. 

The  following  facts  are  taken  from  the  judgment  of 
Armour,  C  J.,  in  the  Divisional  Court. 

This  action  was  brought  upon  the  following  promissory 
note: 

"  Kingston,  Ont.,  17th  July,  1895. 
"  $100. 

"  One  month  after  date  for  value  received,  I  promise  to 
pay  to  the  order  of  D.  Fraser,  at  the  office  of  Donald 
Fraser,  banker,  here,  one  hundred  dollars. 

"  F.  G.  Henderson." 
Having  the  following  endorsement  thereon : 
"D.  Fraser," 
"  Protest  waived." 
"  D.  Fraser." 
The  defendant,  the  maker  of  this  note,  was  a  farmer  and 
cheesemaker,  residing  at  Pittsburg,  about  ten  miles  from 
Kingston,  and   the  payee   of  the   note   was   one  Donald 
Fraser,  a  private  banker  at  Kingston,  at  whose  office  the 
said  note  was  made  payable,  and  with  whom  the  defen- 
dant kept  a  bank  account,  discounting  notes  and  making 
deposits  with  him   and   with  whom  the   defendant  had 
arrangements   by  which   he  was  to  meet  all  his  paper,, 
whether  he  had  funds  or  not. 
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This  note  Fraser  endorsed  to  the  plaintiffs;  and  on  the  Statement. 
20th  day  of  August,  1895,  the  day  the  note  fell  due,  Fraser 
called  at  the  plaintiff's  bank  and  made  the  endorsment 
thereon,  "  protest  waived,"  "  D.  Fraser."  He  also  at  the 
same  time  waived  protest  on  some  other  notes  held  by 
the  plaintiffs  on  which  he  was  endorser.  The  note  was 
not  presented  for  payment  at  the  office  of  Donald  Fraser 
on  the  day  it  fell  due,  nor  until  two  or  three  days  before 
suit. 

On  the  20th  day  of  August,  1895,  the  day  the  note  fell 
due,  the  defendant  had  at  his  credit  with  Fraser  $122.41. 
On  the  26th  day  of  August,  1895,  the  amount  at  his  credit 
was  reduced  to  $72.41 ;  on  the  28th  day  of  August,  it  was 
$122.41 ;  on  the  18th  day  of  September,  it  was  $72.41 ; 
on  the  21st  September,  $43.46  ;  on  the  24th  September, 
$152.46  ;  and  on  the  25th  day  of  September,  $137.46,  on 
which  day  Fraser  made  an  assignment.  Fraser  swore  that 
if  the  note  had  been  presented  at  his  office  the  day  it  fell 
due,  it  would  have  been  paid,  and  that  he  only  waived 
protest  of  it  to  preserve  his  liability  therefor. 

The  cause  was  tried  in  the  First  Division  Court  of  the 
county  of  Front enac,  and  judgment  was  given  for  the  plain- 
tiffs, and  from  such  judgment  the  defendant  appealed  on 
the  following  grounds : 

I.  That  the  judgment  of  the  learned  Judge  is  contrary 
to  law  and  evidence  and  the  weight  of  evidence. 

II.  That  evidence  was  improperly  admitted  of  a  prac- 
tice of  Donald  Fraser  and  the  plaintiffs  to  allow  said 
Donald  Fraser  to  waive  protest  of  notes  maturing  each 
day,  a  practice  not  known  to  the  defendant,  and  not  acqui- 
esced in  by  him. 

III.  That  no  waiver  of  said  Donald  Fraser  could  affect 
the  defendant  withoutAhis  knowledge  or  consent. 

IV.  And  on  the  grounds : — 

1.  The  plaintiffs  contract  was  to  pay  said  note  at  Donald 
Fraser's  bank. 

(a)  At  common  law  itjwas  necessary  to  make  presenta- 
tion on  the  date  of  the^maturity. 
47 — VOL.  XXVIII.  o.R. 
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Statement.  (ft)  By  7  Wm.  IV.  ch.  5,  sec.  1  (preserved  until  R.  S.  C. 
ch.  123,  sec  16),  a  note  was  payable  generally,  unless  the 
words  "  only  and  not  otherwise  or  elsewhere,"  were  added 
after  the  place  of  payment. 

(c)  By  "  The  Bills  of  Exchange  Act,  1890,"  sec.  95,  ch. 
33,  this  latter  Act  was  repealed,  and  the  common  law  was 
restored.  The  penalty  for  neglect  in  so  far  as  it  affects 
the  question  of  costs,  is  obviously  not  intended  to  imply 
that  the  consequences  of  neglect  are  to  be  limited  merely 
to  a  question  of  costs,  and  that  the  provision  of  the  Act 
requiring  presentation  for  payment  may  be  disregarded. 

2.  (a)  Where  a  bill  or  note  is  made  payable  at  a  par- 
ticular place,  the  acceptor  or  maker's  position  is  analogous 
to  the  drawer  of  a  cheque. 

(b)  Where  a  note  or  bill  is  made  payable  at  a  bank  by 
its  customer,  it  is  authority  to  the  bank  to  apply  its  cus- 
tomer's funds  in  payment  of  the  bill.  Here  the  plaintiffs 
with  knowledge  that  Fraser  had  authority  to  pay  the  notes 
if  he  had  funds,  neglected  not  only  to  present  it  for  pay- 
ment, but  lie  by  for  upwards  of  a  month  with  the  dishon- 
oured notes  in  their  possession,  without  taking  any  steps  to 
advise  the  defendant  of  the  default. 

(c)  There  was  no  default  on  defendant's  "part,  and  in 
the  absence  of  the  note,  he  had  a  right  to  assume  the  debt 
was  paid. 

(d)  If  one  of  two  innocent  parties  must  suffer  by 
Fraser's  default,  it  is  more  equitable  the  loss  should  fall 
upon  the  plaintiffs  who  were  guilty  of  a  breach  of  a  stat- 
utory duty. 

(e)  The  defendant  was  damnified  by  the  plaintiff's  de- 
fault, and  is  liable  to  defendant  for  the  loss. 

The  trial  Judge  found  on  the  evidence  that,  although 
there  were  sufficient  funds  at  the  place  named  on  the 
date  the  note  matured,  a  few  days  after  the  defendant 
had  by  withdrawal  reduced  the  amount  to  his  credit 
in  Fraser's  hands  to  an  amount  less  than  the  amount  of 
the  note,  but  subsequently  increased  it  by  deposits,  so  that 
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at  the  time  of  Fraser's  assignment,  he  had  more  to  his  credit  Statement, 
than  would  have  paid  the  note  if  then  presented,  and  held 
that  it  was  not  necessary  to  present  the  note  at  all  in  order 
to  hold  the  defendant  liable,  and  gave  a  judgment  in  favour 
-of  the  plaintiff. 

From  this  judgment  the  defendant  appealed,  and  the 
appeal  was  argued  on  February  20th,  1897,  before  a  Divi- 
sional Court  composed  of  Armour,  C.  J.,  Falconbridge, 
-and  Street,  JJ. 

E.  H.  Smythe,  Q.  C,  for  the  appeal.  There  was  no  pro- 
per presentment  of  the  note.  The  presentment  made  to 
Fraser,  was  for  the  purpose  of  waiving  protest  only.  It 
should  have  been  presented  at  the  place  named,  or  to  the 
defendant  as  maker :  53  Vict.  ch.  33,  sees.  45d,  46  (2),  and 
86  (D.).  The  defendant  could  not  be  prejudiced  by  Fra- 
ser's  waiver ;  he  was  ignorant  of  the  arrangement  between 
Fraser  and  the  plaintiffs.  Fraser  was  really  an  agent  of 
the  plaintiffs  investing  their  funds :  Nicholson  v.  Gouthit, 
2  H.  BL  609.  Want  of  presentment  will  exonerate  the 
maker  where  there  is  a  loss  as  here :  Lazier  v.  Floran,  23 
Alb.  L.  J.  150 ;  Chalmers  on  Bills  and  Notes,  4th  ed.,  149. 
A  waiver  of  protest  does  not  necessarily  waive  present- 
ment :  Nicholson  v.  Gouthit,  supra. 

Britton,  Q.  C,  contra.  The  maker  of  a  note  is  liable 
whether  it  is  presented  or  not,  although  to  entitle  the 
holder  to  the  costs  of  an  action,  it  should  be  presented 
before  action  brought :  53  Vict.  ch.  33,  sec.  52,  sub-sec.  2  (D.). 
Even  if  presentment  was  necessary,  there  was  a  waiver  by 
Fraser  who  was  the  makers  agent,  and  there  was  no  negli- 
gence on  the  part  of  the  plaintiffs.  The  evidence  shews  the 
defendant  withdrew  the  larger  part  of  the  money  which 
should  have  been  left  to  meet  the  note,  and  to  that  extent, 
instead  of  being  damnified  was  benefited.  There  was  no 
privity  :  Hill  v.  Royds,  L.  R.  8  Eq.  290. 

Smythe,  Q.  C,  in  reply.  Section  73,  53  Vict.  ch.  33  (D.), 
£hews  the  measure  of  the  defendant's  damage. 
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Judgment    March  1,  1897.     ARMOUR,  C.J.:— 
Armour,  C.J. 

In  England  prior  to  the  passing  of  the  Bills  of  Exchange 
Act,  1882,  and  in  this  Province  prior  to  the  passing  of  the 
Act  7  Will.  IV.  ch.  5,  in  an  action  upon  a  promissory 
note,  such  as  the  one  in  question  here,  payable  at  a  partic- 
ular place,  it  was  necessary  to  allege  and  prove  a  present- 
ment at  such  place :  Sanderson  v.  Bowes,  14  East  500  ^ 
SpindUr  v.  Grdlett,  1  Exch.  384 ;  Sands  v.  Clarke,  8  C.  B. 
751  ;  Francois  Vander  Doncfct  v.  Thellusson,  8  C.  B.  812 ; 
Randall  v.  Thorny  Weekly  Notes,  1878,  p.  150 ;  Ferrie  v. 
Bybman,  Dra.  61. 

And  although  in  order  to  charge  the  endorser  upon  such 
a  promissory  noteA  it  was  necessary  to  present  it  at  the 
particular  place  on  the  day  it  fell  due  :  Truscott  v.  Lagourgey 
5  O.  S.  134 ;  yet  to  charge  the  maker  it  was  not  necessary 
to  present  it  at  the  particular  place  on  the  day  it  fell  due, 
but  it  was  sufficient  if  it  were  presented  there  at  any 
time  before  action  :  Rhodes  v.  Gent,  5  B.  &  Aid.  244  ;  Smith 
v.  Vertue,  30  L.  J.  C.  P.  56  ;  Henry  v.  McDonell,  H.  T.  3 
Vict.  (R.  &  J.  Dig.  493.) 

And  I  do  not  think  that  the  law  in  England  in  this 
regard,  was  altered  by  the  Bills  of  Exchange  Act,  1882, 
section  87  of  which  provides  that  "  where  a  promissory 
note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  it  must  be  presented  for  payment  at  that  place  in 
order  to  render  the  maker  liable;"  and  that  it  is  still 
unnecessary  in  order  to  charge  the  maker  to  present  such 
a  note  at  the  particular  place  on  the  day  it  falls  due,  but 
that  it  is  still  sufficient  to  present  it  there  at  any  time  before 
action. 

By  the  Act  of  this  Province,  7  Will.  IV:,  ch.  5,  a  pro- 
missory note  such  as  the  present,  made  payable  at  a  par- 
ticular place  without  further  expression  in  that  respect,  is 
to  be  deemed  and  taken  to  be  a  promise  to  pay  generally,, 
and  this  continued  to  be  the  law  until  the  coming  into  force 
of  the  Bills  of  Exchange  Act,  1890,  53  Vict.  ch.  33  (D.), 
by  section  86  of  which  it  is  provided  that  "  Where  a  pro- 
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missory  note  is  in  the  body  of  it  made  payable  at  a  par-  Judgment, 
ticular  place,  it  must  be  presented  for  payment  at  that  Armour,  c.«L 
place.  But  the  maker  is  not  discharged  by  the  omission 
to  present  the  note  for  payment  on  the  day  that  it  matures. 
But  if  any  suit  or  action  is  instituted  thereon  against  him 
before  presentation,  the  costs  thereof  shall  be  in  the  dis- 
cretion of  the  Court." 

The  effect  of  this  provision  seems  to  be  that  it  is  still 
necessary  in  order  to  charge  the  endorser  that  such  a  note 
should  be  presented  for  payment  at  the  particular  place  on 
the  day  it  falls  due ;  but  that  to  charge  the  maker,  it  is  un- 
necessary that  it  should  be  so  presented,  but  that  it  may 
be  so  presented  at  any  time  before  action  brought,  and 
that  an  action  may  be  brought  upon  it  against  the  maker, 
even  without  any  presentation  at  the  particular  place  at 
the  risk  oi  the  plaintiff  being  obliged  to  pay  the  costs  of 
such  action  in  case  the  maker  shall  shew  that  he  had  the 
money  at  the  particular  place  to  answer  the  note  when  the 
note  fell  due  and  thereafter  ;  but  it  may  be  that  the  effect 
of  this  provision  is  that  as  far  as  the  maker  of  such  a  pro- 
missory note  is  concerned,  the  promissory  note  is  to  be 
deemed  and  token  to  be  a  promise  by  him  to  pay  generally  ; 
but  it  is  unnecessary  to  determine  the  effect  of  this  pro- 
vision in  determining  this  case. 

For  I  think  that  where  a  promissory  note,  such  as  the 
present,  is  made  payable  at  a  particular  place,  it  is  the 
duty  of  the  maker  to  have  the  funds  necessary  to  answer 
the  note  at  such  particular  place,  and  to  keep  them  there 
until  they  are  called  for  by  the  holder  of  the  note. 

In  Rowe  v.  Young,  2  B.  &  B.,  Best,  J.,  in  giving  his 
opinion  to  the  House  of  Lords  said,  at  p.  184 :  "  It  has  been 
asked  at  the  bar,  how  long  the  acceptor  is  to  leave  the 
amount  of  the  bill  in  the  hands  of  his  banker  ?  I  answer, 
that  he  is  never  to  remove  it.  By  his  special  acceptance,  he 
has  charged  that  money  with  the  payment  of  the  bill  at 
his  bankers,  he  has,  therefore,  no  power  over  the  amount 
left  at  his  bankers  to  pay  it;  it  belongs  to  the  holder  of  the 
-bill,  who  may  take  it  when  he  pleases.     Should  he  not  call 
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Judgment  for  it  within  the  time  allowed  to  the  holder  of  a  banker* 
Armour,  C.J.  check  to  present  the  check  at  the  bankers,  and  should 
the  banker  fail,  the  holder  of  the  bill  must  lose  his  money, 
he  would  lose  his  money  if  he  took  a  check  for  hi9  bill 
and  did  not  present  such  check  in  due  time.  It  is  decided 
in  the  case  of  Saunderson  v.  Judge,  2  H.  Bl.  509,  that, 
a  memorandum  that  a  note  would  be  paid  at  the  house  of 
Saunderson  &  Co.,  was  an  undertaking,  that  there  should 
be  cash  there  to  pay  the  note ;  and  an  order  on  Saunderson 
&  Co.,  to  pay  it.  Your  Lordships  also  know  that  such  an 
acceptance  as  is  stated  in  your  Lordships'  question  is  treated 
by  all  bankers  as  a  draft  on  them  or  order  to  pay  the  bill 
so  accepted.  A  person  who  neglects  to  present  such  an 
acceptance  on  the  day  when  it  is  due,  must,  therefore,  sub- 
ject himself  to  the  same  consequences  as  one  who  keeps 
any  other  draft  or  a  bankers  check,  beyond  the  day 
after  that  on  which  it  was  delivered  to  him,  when  the 
banker  fails." 

Rhodes  v.  Gent,  5  B.  &  Aid.  244,  was  an  action  by  th& 
holders  against  the  acceptor  of  a  bill  of  exchange  accepted 
payable  when  due  at  Messrs.  P.  and  H.,  bankers,  Lon- 
don, which  was  not  presented  for  payment  at  Messrs.  P. 
and  H.,  till  several  days  after  it  became  due,  and  it  was. 
objected  that  on  this  ground  the  plaintiffs  were  not  entitled 
to  recover. 

Abbott,  C.  J.f  said,  at  pp.  245  &  246 :  "  The  question, 
therefore,  really  is,  whether  a  mere  omission  to  present  the 
bill  at  the  bankers  on  the  day  when  it  is  due,  will  discharge 
the  acceptor ;  and,  it  seems  to  me,  that  if  we  were  so  to 
decide,  it  would  produce  most  mischievous  consequences. 
The  case  of  Rowe  v.  Young,  2B.&B.  165,  goes  the  length 
of  holding  that  a  presentment  is  necessary  at  the  particular 
place  specified  ;  and,  perhaps,  it  may  go  further,  and  may 
exonerate  the  acceptor,  in  case,  by  the  omission  to  present- 
in  time,  he  sustains  any  actual  prejudice ;  but  it  cannot 
extend  to  a  case  like  the  present,  where  no  such  injury  is. 
proved  to  have  arisen  in  consequence  of  the  omission  to- 
present  the  bill  for  payment  when  due." 


Digiti 


zed  by  G00gk 


XXVIII.]      MERCHANTS  BANK  OF  CANADA  V.  HENDERSON.  367 

Holroyd,  J.,  said,  p.  246  :    "  This  is  an  action  against  the   Judgment, 
acceptor,  and,  without  saying  what  effect  the  proof  of  an  Armour,  C*J. 
actual  loss  sustained  by  him  in  consequence  of  an  omission 
to  present  would  have,  I  think  he  is  clearly  not  exonerated 
in  the  present  case,  where  no  injury   is  proved  to  have 
arisen  from  what  has  occurred." 

Best,  J.,  said,  p.  246 :  "  Jf  a  bill  be  accepted,  payable  at 
a  particular  place,  the  acceptor  undertakes  to  have  the 
money  there,  and  to  leave  it  there  till  the  bill  is  presented  ; 
and  if  he  does  so,  and  in  consequence  of  that,  by  the  failure 
of  the  banker,  he  receives  an  injury,  I  think  he  will  be 
exonerated,  if  the  bill  has  not  been  presented  in  due  time." 
See  also  Smith  v.  Vertue,  30  L.  J.  C.  P.  56  ;  Biggs  v.  Wood, 
2  Man.  L.  R.  272. 

It  was  the  duty,  therefore,  of  the  defendant,  the  maker 
of  the  note  in  question,  to  have  the  money  to  meet  the 
note  at  the  particular  place  where  the  note  was  made  pay- 
able, and  to  keep  it  there  to  meet  the  said  note  when 
called  for. 

But  although  he  had  the  money  to  meet  the  note  in 
question  at  the  particular 'place  where  it  was  made  pay- 
able on  the  day  it  fell  due,  he  did  not  keep  it  there, 
for  on  the  26th  August,  he  had  only  $72.41  there,  and  on 
the  21st  September,  only  $43.46  there,  and  not  having 
kept  the  money  there  to  meet  the  said  note,  he  could  not 
set  up  the  failure  of  Fraser  the  banker,  as  exonerating 
him  from  the  payment  of  the  note. 

In  my  opinion,  therefore,  the  judgment  appealed  from  is 
right,  and  should  be  affirmed,  and  the  appeal  should  be 
dismissed  with  costs. 

Street,  J.  :— 

In  my  opinion  it  was  not  necessary,  in  order  to  charge 
the  maker  of  the  note  in  question,  that  it  should  be  pre- 
sented on  the  day  it  became  due  at  the  place  where  it  was 
made  payable. 
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I  think  the  omission  to  present  it  at  its  maturity,  raises 
only  a  question  of  costs  and  not  of  defence  to  the  action. 
The  fact  that  the  defendant  did  not  retain  at  his  credit  the 
amount  necessary  to  pay  the  note,  and  that  he  disputed  his 
liability  in  toto  disentitle  him  to  costs. 

The  appeal  should  be  dismissed  with  costs. 

Falconbridge,  J. : — 

I  also  think  that  the  appeal  should  be  dismissed  with 
costs. 

G.  A.  B. 


Brillinger  v.  'Ambler. 

Landlord  and  Tenant— Distress  for  Rent— Set-off— Notice— Illegal  D'vttrts* 
—Double  Value— R.  S.  0.  eh.  143,  sec.  29—2  W.de  M.t  sess.  1,  ch.  5, 
see.  5. 

The  service  by  the  tenant,  after  distress  but  before  sale,  of  a  notice  of 
set-off,  pursuant  to  R.  S.  O.  ch.  143,  sec.  29,  of  an  amount  in  excess  of 
the  rent,  to  which  the  tenant  is  entitled,  does  not  make  the  distress 
illegal,  and  the  landlord  is  not  liable  for  "  double  value  "  for  selling, 
under  2  W.  &  M.,  sess.  1,  ch.  5,  sec.  5,  which  requires  both  seizure  and 
sale  to  be  unlawful. 

Statement.  Motion  by  the  plaintiff  for  judgment  on  further  direc- 
tions and  costs. 

The  action  was  brought  by  a  tenant  against  his  landlord 
for  illegal  distress,  and  a  claim  for  double  value  was  made 
in  the  statement  of  claim. 

By  the  judgment  in  the  action  pronounced  on  the  26th 
October,  1896,  all  matters  at  issue  between  the  plaintiff 
and  the  defendant  were  referred  for  inquiry  and  report  to 
the  Master  at  Barrie,  and  further  directions  and  costs  were 
reserved. 

The  Master,  by  his  report  dated  29th  January,  1897, 
found  that  the  defendant  on  the  24th  August,  1896,  gave 
his  bailiff  a  warrant  directing  him  to  distrainf  the  plain- 
tiff's goods  for  $188  alleged  to  be  due  by  the  plaintiff  to 
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the  defendant  as  arrears  of  rent  due  on  1st  November,  Statement. 
1895  ;  that  the  bailiff  on  the  26th  August,  1896,  pursuant 
to  such  warrant,  seized  and  distrained  the  plaintiff's  goods 
to  the  value  of  $242.17 ;  that  on  the  27th  August,  1896, 
the  defendant  and  his  bailiff,  the  latter  being  then  in  pos- 
session of  the  goods  under  the  warrant,  were  each  person- 
ally served  by  the  plaintiff  with  a  notice  of  set-off  under 
sec.  29  of  the  Landlord  and  Tenant  Act,  R.  S.  O.  ch. 
143  ;  that  the  defendant,  by  his  bailiff,  after  receiving  the 
notice  of  set-off,  continued  in  possession-  of,  and  subse- 
quently, and  before  this  action  was  brought,  sold  the 
plaintiff's  goods  for  $225.17;  that  the  amount  of  rent 
due  by  the  plaintiff  to  the  defendant  at  the  time  of  the 
seizure  was  $200,  the  defendant  having  given  credit  for 
$12,  a  part  of  the  set-off  claimed;  that  the  plaintiff's 
claim  in  respect  of  the  matters  mentioned  in  the  set-off 
amounted,  at  the  time  of  the  seizure  and  sale,  to  $211.85. 

On  the  8th  March,  1897,  judgment  for  the  plaintiff  for 
$23.75  and  costs  on  the  High  Court  scale  was  entered  by 
-consent,  and  by  such  judgment  the  question  of  statutory 
■or  double  damage  was  reserved  for  a  motion  on  further 
directions,  and  also  the  costs  of  such  motion. 

The  statute  under  which  the  claim  for  double  damage 
was  made,  2  W.  &  M.,  sess.  1,  ch.  5,  sec.  5,  provides  that, 
"  in  case  any  such  distress  and  sale  as  aforesaid  shall  be 
made,  by  virtue  or  colour  of  this  present  Act,  for  rent 
pretended  to  be  arrear  and  due,  where  in  truth  no  rent  is 
avrear  or  due  to  the  person  or  persons  distraining  *  * 
then  the  owner  of  such  goods  or  chattels  distrained  and 
sold  as  aforesaid  *  *  shall  and  may  by  action  of  tres- 
pass or  upon  the  case  *  *  recover  double  of  the  value 
•of  the  goods  or  chattels  so  distrained  or  sold,  together  with 
full  costs  of  suit." 

The  enactment  under  which  the  set-off  was  claimed, 
R  S.  O.  ch.  143,  sec.  29,  is  as  follows : 

"  (1.)  A  tenant  may  set  off  against  the  •  rent  due  a  debt 
due  to  him  by  the  landlord. 
48 — VOL.  XXVIII.  O.R. 
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Statement.  (2.)  The  set-off  may  be  by  a  notice  in  the  form  or  to 
the  effect  following,  and  may  be  given  before  or  after  the 
seizure : 

Take  notice,  that  I  wish  to  set  off  against  rent  due  by  me  to  you,  the 
debt  which  you  owe  to  me  on  your  promissory  note  for  ,  dated 

(or  for  eight  months'  wages  at  $20  per  month, 
$160,)  (or  as  the  case  may  be). 

In  case  of  such  notice  the  landlord  shall  only  be  enti- 
tled to  distrain  for  the  balance  of  rent  after  deducting  any 
debt  justly  due. by  him  to  the  tenant" 

The  only  questions  arising  upon  the  motion  were  as  to- 
the  plaintiff's  right  to  double  damages  and  the  costs  of  the 
motion. 

The  motion  was  heard  by  Rose,  J.,  in  Court,  on  the  31st 
March,  1897. 

Strathy,  Q.  C,  for  the  plaintiff.  The  question  is  novel, 
in  that  it  is  claimed  that  rent  is  paid  by  virtue  of  a  set-off 
of  which  notice  was  given  under  sec.  29.  The  notice  was 
given  within  five  days,  and  therefore  it  is  immaterial 
whether  there  had  been  an  impounding  or  not.  I  do  not 
argue  that  the  plaintiff  is  in  the  same  position  as  if  he  had 
made  a  tender  after  distress.  I  contend  that  the  plaintiff 
is  in  the  position  of  a  man  who  had  paid  his  rent  before 
distress.  When  notice  of  set-off  is  given,  it  reverts  back. 
This  would  seem  to  be  the  true  construction  of  our  stat- 
ute. The  debt  for  which  the  set-off  is  claimed  was  a  debt 
justly  due  before  seizure.  The  tenant  is  not  bound  to 
claim  the  set-off,  but,  when  he  does  so,  he  is  in  the  same 
position  as  if  he  had  paid  the  landlord  so  much  rent 
before  seizure.  Under  the  statute  of  W.  &  M.,  the  sale 
is  the  important  point.  A  mere  seizure  would  not  give  us 
the  right  to  double  damage.  The  effect  of  the  sale  is  to 
make  the  landlord  a  trespasser  ab  initio.  Where  rent  has 
been  paid  by  a  fiction  of  law,  the  landlord  is  liable  if  he 
distrains:  Chancellor  v.  Webster ,9  Times  L.  R.568;  Potter  v. 
Bradley,  10  Times  L.  R.  445.  There  is  no  statute  like  oura 
anywhere ;  and  no  cases,  except  those  just  cited  by  way  or 
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analogy,  would  be  of  material  assistance.    Unless  my  view  Argument, 
is  right,  the  statute  virtually  loses  its  force. 

Haughton  Lennox,  for  the  defendant.  The  statute  of 
W.  &  M.  is  a  penal  provision  enacted  at  a  time  when 
%  there  was  no  possibility  of  a  set-off  being  claimed,  and 
on  the  fair  construction  of  the  Act  this  case  does  not 
come  within  its  terms.  The  defendant  was  wrong  in  con- 
tinuing the  distress  after  notice  of  the  set-off,  according  to 
the  result  as  found  by  the  Master.  If  there  had  been  a 
tender,  instead  of  a  notice  of  set-off,  the  result  would  be 
the  same.  The  defendant  is  a  mere  trespasser,  and  is  not 
liable  to  be  cast  in  double  damage :  Woodfall  on  Landlord 
and  Tenant,  13th  ed.,  p.  522.  "  Impounded  "  means  seized 
and  in  possession  of  the  bailiff.  The  notice  here  was  not 
given  till  after  the  bailiff  had  been  a  day  in  possession. 

Rose,  J.  (at  the  conclusion  of  the  argument): — 

I  have  an  opinion,  which  consideration  is  not  likely  to 
alter,  and  I  shall,  therefore,  dispose  of  this  motion  at  once. 
Prior  to  the  passing  of  the  enactment  allowing  a  set-off 
to  be  claimed,  the  law  was  clear  that  a  tenant,  in  order  to 
stop  the  distress,  must  make  a  tender  within  a  reasonable 
time,  and  five  days  was  considered  a  reasonable  time.  Then, 
if  the  landlord  continued  in  possession  after  tender,  he 
became  a  trespasser.  Prior  to  the  statute  there  was  no 
power  to  set  off  a  debt  against  rent  due.  This  statute 
enables  payment  to  be  made  by  set-off,  either  before  seizure 
or  after.  If  before  seizure,  then  the  rent  is  paid,  and  there 
can  be  no  distress.  If  after  seizure,  the  rent  would  also  be 
paid,  and  proceedings  must  not  be  continued.  But  the  dif- 
ference is  that  in  one  case  the  seizure  would  be  made  with 
no  rent  due,  and  in  the  other  with  rent  due.  The  landlord 
cannot  force  the  tenant  to  claim  a  set-off.  He  may  not 
claim  it  for  reasons  of  his  own.  The  statute  provides  that 
he  may  set  off,  and  the  form  of  notice  in  the  statute  is, 
"  I  wish  to  set  off."  The  seizure  here  being  regular  and 
lawful,  the  landlord  had  the  right  to  go  on  until  he  received 
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Judgment,  notice,  but  no  right  to  go  on  afterwards  ;  his  doing  so  was 
Kose,  J.  illegal,  and  he  became  a  trespasser.  But  the  distress  when 
made  was  not  unlawful ;  and  the  statute  of  W.  &  M. 
could  not  in  any  case  be  invoked  unless  the  seizure  as 
well  as  the  sale  was  unlawful,  and  therefore  cannot  here 
apply :  Bullen  and  Leake's  Precedents  of  Pleading,  2nd 
ed.,  pp.  277-281. 

The  motion  is  dismissed  with  costs ;  the  costs  may  be 
set  off  pro  tanto  against  the  amount  of  the  judgment 
already  recovered  by  the  plaintiff. 

E.  B.  R 


Re  Shanacy  and  Quinlan. 

Will — Restraint  on  Alienation — Invalidity. 

Devise  of  real  estate  to  two  grandchildren  in  fee,  with  a  condition  as  fol- 
lows :  •*  and  I  further  will  and  direct,  and  it  is  an  express  condition  of 
this  my  will  and  testament,  that  none  of  the  deviseeB  herein    *     * 
that  is  to  s-iy  neither  my  said  grandchildren    *    *    shall  either  sell  or 
mortgage  the  lands  hereby  devised  to  them  "  : — 

Held,  an  absolute  and  unqualified  restraint  on  alienation,  and  so  invalid. 

Semble.    Had  the  condition  been  valid,  the  grandchildren  being  the  tes- 
tator's heirs-at-law,  could  have  made  title  as  such. 

Statement.  This  was  an  application  under  the  Vendor  and  Purchaser 
Act,  R.  S.  O.  ch.  112. 

The  vendors  were  grandchildren  of  one  William  Daley, 
and  took  the  property  in  question  under  his  will  in  which 
was  contained  a  condition  in  restraint  of  alienation/ 

The  devise  in  the  will  was  as  follows :  "  I  give,  devise, 
and  bequeath  absolutely  all  my  real  estate  (except  the  said 
50  acres  hereinafter  bequeathed  to  Martha  Smith),  to  my 
said  grandchildren  William  Joseph  Shanacy  and  Mary  Ann 
Shanacy,  their  heirs  and  assigns  forever,  upon  their  each 
attaining  the  age  of  twenty-three  years  in  the  propor- 
tions    *     *     *." 

The  condition  in  restraint  of  alienation,  was  as  follows  : 
"  Fifthly.  And  I  further  will  and  direct,  and  it  is  an 
express  condition  of  this  my  will  and  testament,  that  none 
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of  the  devisees  herein     *     *     that  is  to  say,  that  neither  Statement, 
my  said  grandchildren,  their  trustees  nor  the  said  Martha 
Smith  shall  either  sell  or  mortgage  the  lands  hereby  de- 
vised to  them."    There  was  no  devise  over  or  residuary 
clause  in  the  will. 

The  agreement  for  sale  in  question  was  made  between 
the  grandchildren  and  one  William  Quinlan. 

The  only  children  William  Daley  had,  were  a  son  who 
died  without  issue,  and  a  daughter  who  was  also  dead, 
leaving  the  grandchildren  in  question  her  only  issue ;  and 
the  question  was  whether  the  restraint  on  alienation  was 
valid,  and  if  so,  whether  the  grandchildren  could  make  title 
as  heirs-at-law. 

The  petition  was  argued  on  March  24th,  1897,  before 
Falconbridge,  J. 

A.  E.  H.  Creswicke,  for  the  petitioners,  the  vendors.  The 
vendors  are  absolutely  entitled,  and  even  if  the  restraint 
on  alienation  is  valid,  they  are  entitled  as  heirs-at-law, 
and  so  can  make  title :  Re  Northcote,  18  O.  R.  107 ;  Earls 
v.  Mc Alpine,  6  A.  R.  145.  There  is  no  provision  in  the 
will  as  to  whom  the  land  will  vest  in  on  breach  of  the 
condition,  so  the  heirs  will  take :  Pennyman  v.  McGrogan, 
18  C.  P.  132. 

George  A.  Radenhurst,  contra,  for  the  purchaser.  The 
restraint  is  valid,  and  the  devisees  are  absolutely  debarred 
from  conveying :  Re  Winstanley,  6  O.  R.  315.  If 
the  restraint  does  not  offend  against  the  rule  as  to 
perpetuities,  it  is  valid.  The  rule  is  settled  in  Onta- 
rio, and  our  own  cases  must  be  followed  in  preference  to 
English  cases :  Re  Wetter,  16  O.  R.  318.  This  case  is  simi- 
lar to  Re  Northcote,  18  0.  R.  107.  The  power  to  devise  is 
left  with  the  owners,  but  the  power  to  mortgage  and  sell, 
is  taken  away.  This  case  is  not  like  HedcUestone  v.  Heddle- 
stOTie,  15  0.  R.  280,  where  there  was  no  substantial  power 
to  alienate  at  all.  A  deed  from  all  the  parties  interested 
might  sometimes  be  good :    Re   Rathbone  &  White,  22 
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Argument  O.  R.  550 :  but  this  is  not  an  analogous  case.  The  vendors 
cannot  convey  as  heirs  when  they  are  prevented  doing  so 
as  devisees. 

CreswieJce,  in  reply.  Be  Xortlicote,  18  O.  R.  107,  and  Be 
Winstanley,  (j  O.  R.  315,  shew  that  the  petitioners  take  an 
estate  in  fee,  subject  to  be  divested  on  breach  of  the  condi- 
tion, and  then  can  convey  as  heirs-at-law. 

March  31st,  1897.     Falconbridgb,  J.  :— 

"  The  test  is  whether  the  condition  takes  away  the  whole 
power  of  alienation  substantially,"  per  Jessel,  M.R.,  in  Be 
McLeay,  L.  R.  20  Eq.,  at  p.  189,  cited  in  Smith  v.  Faugkt, 
45  U.  C.  R.  484 ;  Be  Northcote,  18  0.  R.  107. 

In  the  following  cases,  viz.:  Earls  v.  McAlpine,  6  A.  R. 
145 ;  Pennyman  v.  McGh*ogan>  18  C.  P.  132  ;  Be  Winstan- 
ley, 6  O.  R.  315 ;  Be  Weller,  16  0.  R.  318,  the  restraint  on 
alienation  was  limited  and  therefore  good.  But  here  there 
is,  as  in  Be  Watson  &  Woods,  14  0.  R.  48 ;  Heddlestone 
v.  Heddlestone,  15  0.  R.  280,  an  absolute  and  unqualified 
restraint  on  alienation,  which  is  invalid. 

I  further  think  that  the  petitioners  could  make  title  as 
heirs  at  law  if  the  condition  were  not  void. 

The  petitioners  shew  a  good  title  to  the  lands  agreed  to 
be  sold,  which  title  the  purchaser  ought  to  accept. 

No  order  as  to  costs. 

G.  A.  B. 
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[DIVISIONAL  COCJRT.] 

Gardiner  v.  Munro. 

Mortgage — Mortgagor  and  Mortgagee — Accounts—Speculative  Securities — 
Bonuses  and  Commissions. 

Where  money  is  lent  on  securities  of  a  speculative  or  unsatisfactory  na- 
ture, bonuses  or  commissions  deducted  by  the  lender  at  the  time  of  the 
advance,  together  with  bonuses  or  commissions  charged  and  agreed  to 
for  an  extension  of  time,  and  which  form  part  of  the  consideration  of  the 
mortgage  security,  are  properly  chargeable  in  an  accounting  between 
borrower  and  lender,  provided  they  were  made  part  of  the  contract. 

This  was  an  appeal  from  the  local  Master  at  Cornwall.  Statement. 
The  action  was  brought  by  the  plaintiff,  as  mortgagor  in 
certain  chattel  mortgages,  against  the  defendant,  as   the 
mortgagee,  for  an  account  of  his  dealings  in  connection 
therewith. 

The  evidence  shewed  a  series  of  advances  by  the  defen- 
dant to  the  plaintiff,  the  promissory  notes,  chattel  mort- 
gages and  accounts  in  connection  therewith  extending  over 
a  period  of  several  years. 

The  Master  found  from  the  defendant's  books  that  plain- 
tiff had  paid  over  seven  thousand  dollars  on  account  of  his 
indebtedness,  in  different  sums  and  at  different  times ;  that 
none  of  these  payments  had  been  appropriated  by  the 
plaintiff  to  any  particular  item,  and  he  held  that  the  de- 
fendant had  the  right  to  appropriate  them  to  such  of  the 
bonuses  as  had  been  agreed  on  and  regularly  charged  up. 
A  bonus  of  $100  on  a  renewal  of  the  last  chattel  mort- 
gage, on  which,  although  no  money  passed,  the  time  for 
payment  was  extended,  and  which  was  not  charged  until 
four  months  after  the  last  of  the  payments,  was  disallowed 
by  him  on  the  ground  that  a  creditor's  right  to  appropriate 
to  a  demand  not  collectable  by  action  is  confined  to  sums 
paid  voluntarily  by  a  debtor,  and  does  not  apply  to  collec- 
tions made,  as  in  this  case,  by  a  creditor  under  a  chattel 
mortgage  sale,  and  he  gave  judgment  in  favour  of  the 
plaintiff  for  the  amount  of  that  bonus. 
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Statement.  From  this  judgment  the  plaintiff  appealed,  claiming  to 
be  allowed  in  addition  to  said  last  mentioned  bonus, 
bonuses  to  the  amount  of  several  hundred  dollars  which 
the  Master  held  were  not  deducted  or  retained  from  money 
advanced,  and  were  unenforceable  claims,  on  the  ground 
that  the  Master  erred  in  allowing  the  defendant  to  appro- 
priate payments ;  and  the  defendant  cross-appealed,  claim- 
ing his  right  to  retain  the  bonus  disallowed  to  him,  on  the 
ground  that  the  amount  was  agreed  to  be  paid  by  the 
plaintiff  to  the  defendant  in  consideration  of  the  defendant 
extending  the  time  for  payment  of  the  moneys  secured  by 
said  mortgage ;  that  the  time  was  so  extended,  and  that 
the  said  sum  was  secured  by  an  instrument  under  seal,  and 
formed  part  of  the  consideration  therein  mentioned. 

The  appeals  were  argued  on  April  27th,  1896,  before  a 
Divisional  Court  composed  of  Meredith,  C.  J.,  Rose,  and 
MacMahon,  J  J. 

Leitch,  Q.  G,  and  C.  A.  Myers,  for  the  plaintiff.  The 
bonuses  should  not  be  allowed.  They  were  not  owed  to 
the  defendant.  The  chattel  mortgages  do  not  shew  any 
bargain  for  them.  The  plaintiff  did  not  agree  to  pay  them 
and  did  not  know  they  were  charged  and  deducted.  Un- 
less they  are  paid  at  the  time  they  cannot  be  charged : 
Mainland  v.  Upjohn,  41  Ch.  D.  126. 

Moss,  Q.C.,  and  /.  Milliard,  for  the  defendant,  were  not 
called  on. 

The  judgment  of  the  Court  was  delivered  at  the  close  of 
the  argument  by 

Meredith,"  C.  J.: — 

The  Master  has  found  upon  the  evidence  that  all  the 
bonuses  were  agreed  to  be  paid  by  the  plaintiff,  and  formed 
part  of  the  consideration  of  the  mortgages  and  notes.  He 
has  not  been  shewn  to  be  wrong  on  the  evidence. 
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When  a  person  agrees  to  pay  a  bonus,  and  it  forms  part  Judgment. 
of  a  mortgage  transaction,  we  do  not  see  how  he  can  get  Meredith, 
rid  of  paying  it.  °- J* 

Without,  then,  considering  the  second  ground  of  plain- 
tiffs appeal,  namely,  the  appropriation  of  the  payments, 
we  hold  all  the  bonuses  chargeable  against  the  plaintiff,  and 
the  plaintiff's  appeal  fails. 

Moss,  being  called  upon  for  the  defendant's  cross-appeal, 
pointed  out  that  the  judgment  just  delivered  decided  the 
plaintiff's  appeal,  claiming  the  bonus  allowed  to  him 
on  the  last  chattel  mortgage,  as  the  Master  found  it  was 
agreed  to  be  paid  by  the  plaintiff  and  formed  part  of  the 
consideration  in  said  mortgage. 

Meredith,  C.  J.  :— 

We  cannot  see  any  difference  between  this  bonus  and 
the  others  which  we  have  just  disposed  of. 

Defendant's  appeal  as  to  this  item  will  be  allowed,  and 
the  Master's  judgment  varied  accordingly. 

G.  A.  B. 
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Wigle  v.  Village  of  Kingsville  et  al. 

Municipal  Corporations — Contract — Necessity  for  By-law — Resolution  of 
Council— Consolidated  Municipal  Act,  1892,  sees.  282,  288. 

A  by-law  of  a  village  corporation  authorized  the  raising  by  way  of  loan 
of  a  certain  sum  for  the  purpose  of  mining  and  supplying  the  village 
with  natural  gas,  and  the  issue  of  debentures  therefor : — 

Held,  having  regard  to  sec.  282  of  the  Consolidated  Municipal  Act,  1892, 
that  a  by -Taw  was  necessary  to  authorize  the  making  of  a  contract  for 
the  mining  work  to  be  done,  and  that  this  by-law  did  not  authorize 
it:— 

Held,  also,  that  a  resolution  of  the  council,  though  entered  in  the  minute 
book  and  containing  the  contract  at  full  length,  and  having  the  seal  of 
the  corporation  attached  to  it,  could  not  be  considered  a  by-law  because 
it  was  not  signed  as  required  by  sec.  288. 

Statement.  This  was  an  action  brought  by  Solomon  Wigle,  on  behalf 
of  himself  and  all  other  ratepayers  of  the  village  of  Kings- 
ville, against  the  village  corporation  and  W.  A.  Simpson, 
for  an  injunction  and  damages  in  respect  of  the  matters 
set  out  in  the  judgment. 

The  action  was  tried  before  Ferguson,  J.,  without  a 
jury,  at  Sandwich,  on  the  15th  and  17th  March,  1897. 

E.  S.  Wigle,  for  the  plaintiff,  cited  R.  S.  O.  ch.  191,  sec. 
2  ;  58  Vict.  ch.  46  (O.)  ;  the  Consolidated  Municipal  Act, 
1892,  sees.  282,  288;  Corporation  of  New  Westminster 
v.  Brighouse,  20  S.  C.  R.  520 ;  Waterous  Engine  Co.  v. 
Town  of  Palmerston,  21  S.  C.  R.  556  ;  Young  v.  Mayor 
etc.,  of  Royal  Leamington  Spa,  8  App.  Cas.  517. 

A.  H.  Clarke,  for  the  defendants,  referred  to  Township 
of  Pembroke  v.  Canada  Central  R.  W.  Co.,  3  0.  R  503; 
Pratt  v.  City  of  Stratford,  16  A.  R  5. 

April  2, 1897.    Ferguson,  J.  :— 

The  plaintiff,  a  ratepayer  of  the  village  of  Kingsville, 
sues  on  behalf  of  himself  and  all  other  ratepayers  of  the 
same  village.  The  defendants  are  the  corporation  of  the 
village  and  W.  A.  Simpson.  The  complaint  is  that  on  or 
about  the  15th  day  of  December,  1896,  the  defendant 
municipality  entered  into  a  contract  in  writing  under  the 
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seal  of  the  corporation  with  the  defendant  Simpson  to   Judgment. 

drill  and  explore  for  natural  gas  on  part  of  lot  No.  7  inFerguwn,  J. 

the  first  concession  of  the  township  of  Gosfield  South ;  that 

the  defendant  Simpson  entered  upon  the  work  and  drilled 

to  a  depth  of  about  300  feet,  when  the  plaintiff,  on  the 

26th  day  of  January,  1897,  obtained  an  interim  injunction 

restraining  the  defendant  from  further  operations,  which 

injunction  was  continued  till  the  trial ;  that  this  contract 

was  not  authorized  by  by-law  of  thecouncil,  and  no  provision 

had  been  made  in  the  estimates  to  satisfy  the  obligations 

of  the  defendant  corporation  contained  in  the  contract ; 

that  by  the  contract  the  defendant  corporation  not  only 

agreed  to  pay  the  defendant  Simpson,  but  also  to  pay  him 

a  liquidated  amount  in  the  nature  of  a  penalty  as  damages 

in  case  he  should  be  restrained  in  his  operations ;  that  the 

total  expense  to  carry  out  the  terms  of  the  contract  would 

amount  to  $1,700,  for  the  payment  of  which  no  provision 

had    been    made;    and    that  the  defendant  corporation 

intended  to  proceed  with  the  work  and  pay  the  defendant 

Simpson,  thereby  damaging  the  plaintiff  and  the  other 

ratepayers  aforesaid.     Amongst  other  things  it  is  claimed 

that  the  injunction  should  be  made  perpetual. 

The  defendants  say  that  the  contract  complained  of  was 
authorized  by  their  by-law  No.  141,  passed  on  the  13th 
day  of  January,  1896,  after  having  received  the  assent  of 
the  electors,  and  was  further  authorized  by  a  resolution  of 
the  council  prior  to  the  entering  into  of  the  contract. 
They,  the  defendants,  then  refer  to  the  contents  of  by-law 
No.  141,  and  say  that  it  was  inexpedient  to  let  a  contract 
for  the  whole  of  the  work  provided  for  in  it,  and  to 
dispose  of  the  debentures  for  that  purpose,  owing  to  the 
uncertainty  as  to  the  discovery  of  gas,  and  that  the  inten- 
tion of  the  village  council  was  first  to  sink  a  well  to  ascer- 
tain if  gas  could  be  found  or  procured  before  incurring 
further  liabilities,  etc.  The  defendants  also  say  that 
subsequently  to  the  granting  of  the  injunction  above 
referred  to,  the  defendant  corporation  by  a  by-law  No.  159, 
on  the  10th  day  of  January,  1897,  provided  for  the 
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Judgment,  construction  of  the  works  contemplated  by  by-law  Na 
Fergoaon,  J.  1*1,  and  authorized  the  entering  into  a  contract  with  the 
defendant  Simpson  for  the  sinking  of  a  well,  and  provided 
for  the  sale  of  different  debentures,  authorized  by  by-law 
No.  141,  to  complete  the  contract;  the  letting  of  the 
contract  for  the  remainder  of  the  works  being  postponed 
till  the  completion  of  this  gas  well. 

By-law  No.  141,  above  referred  to,  is  a  by-law  to  raise 
by  way  of  loan  the  sum  of  318,290  for  the  purpose  of 
mining,  winning  from  the  earth,  and  supplying  the  village 
of  Eingsville  with  natural  gas,  and  to  authorize  the  issue 
of  debentures  therefor.  This  is  the  whole  scope  of  this 
by-law.  It  does  not  on  its  face  authorize  the  making  of 
any  particular  contract 

•Section  282  of  the  Consolidated  Municipal  Act  of  1892 
provides  that  the  powers  of  the  municipal  council  shall 
be  exercised  by  by-law,  when  not  otherwise  authorized  or 
provided  for ;  and  sec.  288  provides  that  any  by-law  shall 
be  under  the  seal  of  the  corporation,  and  shall  be  signed 
by  the  head  of  the  corporation,  or  by  the  person  presiding 
at  the  meeting  at  which  the  by-law  has  been  passed,  and 
by  the  clerk  of  the  corporation. 

There  seems  not  to  be  anything  providing  for  the 
exercising  of  the  powers  in  question  here,  otherwise  than 
by  by-law.  Nothing  of  this  character  was  referred  to,  and 
I  do  not  know  of  anything.  The  resolution  of  the  council 
referred  to,  though  entered  in  the  minute  book  of  the 
council  and  containing  the  contract  at  full  length,  and 
having  the  seal  of  the  corporation  attached  to  it,  cannot  be 
considered  a  by-law,  because  it  is  not  signed  as  is  positively 
required  by  sec.  288  above  mentioned.  It  does  not  profess 
to  be  a  by-law  at  all,  and  in  my  view  it  could  not  authorize 
the  making  of  the  contract,  the  making  of  which  is 
complained  of  by  the  plaintiff. 

The  question  then  seems  to  be,  was  the  making  of  this 
contract  authorized  by  by-law  No.  141,  which  provides 
only  as  above  stated  ?  and,  after  having  perused  the 
authorities  referred  to  by  counsel  on  the  argument,  I  am 
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of  the  opinion  that  it  was  not.     I  think  a  by-law  was  Judgment, 
necessary  to  authorize  the  making  of   the  contract  com-  Ferguson,  *• 
plained  of,  and   that  this  contract    was   made   by   the 
defendant  corporation  without  any  proper  authority  so  to 
do. 

I  am  of  the  opinion  that  the  injunction  should  be  made 
perpetual  with  costs. 

The  costs  of  both  applications  respecting  the  injunction 
seem  to  have  been  provided  for  by  the  order  made  by  my 
brother  Bose. 

E.  B.R 


[DIVISIONAL  COURT.] 

Struthers  v.  Mackenzie. 

Company — Purchase  of  Goods  on  Credit — Statutory  Inability  to  Buy  on 
Credit—Acceptance  of  Draft  in  Name  of  Company — Implied  Represen- 
tation of  Authority  at  Law— JR.  S.  0.  ch.  1669  sec.  IS. 

The  plaintiff  sued  the  officers  and  directors  of  a  co-operative  association, 
incorporated  under  R.  S.  0.  ch.  166,  for  the  price  of  goods  sold  to  it 
on  credit,  which,  by  the  statute  incorporating  it,  the  association  was 
forbidden  to  buy  in  that  way : — 

Held,  that  he  could  not  recover,  as  no  action  could  be  maintained  upon 
an  implied  representation  or  warranty  of  authority  in  law  to  do  an 
act ;  and,  moreover,  the  plaintiff  must  be  taken  to  have  known  of  the 
statutory  inability  :— 

Held,  also,  that  although  the  proceeds  of  a  re-sale  of  the  goods  by  the 
association  were  applied  to  relieve  the  defendants  from  a  personal  lia- 
bility for  other  goods  purchased  by  the  association,  they  could  not  be 
said  to  have  derived  a  personal  benefit  from  the  plaintiff's  goods,  and, 
therefore,  the  latter  could  not  recover  on  this  ground  : — 

Held,  lastly,  that  although  one  of  the  defendants  accepted,  on  behalf  of 
the  association,  the  plaintiff's  drafts  drawn  on  it  for  the  goods,  he  was 
not  liable  upon  an  implied  representation  or  warranty  of  authority  in 
law  of  the  association  so  to  accept. 

This  was  an  action  brought  by  R  C.  Struthers  &  Co^  Statement, 
against  the  manager  and  directors  of  the  Wyoming  Co-oper- 
ative Association  (Limited),  to  recover  the  price  of  goods 
sold  under  the  circumstances  set  out  in  the  judgment  of 
Armour,  C.  J. 
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Statement.  The  action  was  tried  before  Boyd,  G,  without  a  jury,  at 
London,  on  January  13th,  1897,  who  dismissed  the  action 
with  costs.* 

The  plaintiffs  on  February  16th,  1897,  moved  before 
the  Divisional  Court,  consisting  of  Armour,  C.  J.,  and 
Falconbridge,  and  Street,  J  J.,  by  way  of  appeal  from 
this  judgment. 

G.  C.  Gibbons,  Q.  G,  for  the  plaintiff.  The  presumption 
of  knowledge  of  the  law  does  not  apply,  there  being  noth- 
ing against  public  policy  or  unusual  in  what  we  did.  From 
the  beginning  the  Act  was  wholly  disregarded.  Prvmd 
facie  the  directors  having  bought  for  principals  who  could 
not  buy,  would  be  personally  responsible :  Richardson  v. 
Williamson,  L.  R  6  Q.  B.  276 ;  Brice  on  Ultra  Vires,  3rd 
ecL,  p.  666 ;  Story's  Equity  Jurisprudence,  2nd  Eng.  ed., 
par.  138  f. ;  Greens  Brice  on  Ultra  Vires,  at  p.  720 ;  Con- 
federate Life  Association  v.  Howard,  25  O.  R  197.  As  we 
have  traced  these  particular  goods  into  these  defendants' 
hands  who  personally  benefited  thereby,  they  should  not 
be  able  to  perpetrate  a  fraud  by  setting  up  such  a  defence  i 
St.  Louis  v.  Davidson,  22  Amer.  764. 

W.  J.  Hanna,  for  the  defendants.  There  was  no  misrepre- 
sentation of  fact  by  the  directors:  Richardson  v.  Williamson, 
L.  R  7  Ch.  801,  is  explained  and  commented  on  by  Mellish, 

*The  learned  Chancellor  gave  judgment  as  follows  : — "  I  cannot  see 
my  way  to  your  maintaining  this  action.  We  have  no  bankruptcy  law, 
we  have  nothing  decided.  The  statute  says  the  transaction  is  inopera- 
tive. There  is  a  contract,  goods  purchased  by  the  company.  Persons 
who  dealt  with  it,  Struthers  and  the  others,  knew  and  had  means  of 
knowing  the  condition  of  the  company,  as  if  it  was  put  in  the  news- 
papers. They  knew  it  was  a  legal  entity ;  and  they  knew  under  what 
law  or  charter  it  stands  incorporated ;  and  they  knew  that  they  were 
dealing  with  a  concern  that  could  not  deal  in  this  way.  The  directors 
were  not  parties  to  the  contract.  They  were  going  on  in  that  illegal  way 
also.  But  it  turns  out  the  concern  has  lost ;  the  moneys  they  have  re- 
ceived have  gone  to  pay  the  indebtedness,  and  there  is  a  shortage. 
There  is  nothing  in  their  hands  I  can  lay  my  hands  on.  I  think  it  will 
have  to  be  dismissed  with  costs." 
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L.  J.,  in  Beattie  v. Lord  Ebury, 7  Oh.  at  p. 801, L. R.7H.L  Argument. 
102 ;  Brice  on  Ultra  Vires,  3rd.  ed.,  p.  45  ;  Macgregor  v. 
The  Dover  and  Deal  Railway,  18  A.  &  E.  618;  Taylor  v. 
Chichester  and  Midhurst  R.  W.  Co.,  L.  R.  2  Ex.  356,  378 ; 
Miners9  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  679,  cited 
Brice  ibid,  at  p.  46 ;  Maxwell's  Interpretation  of  Stat- 
utes, 3rd  ed.,  p.  554.  Representing  themselves  as  direc- 
tors, is  not  making  a  representation  of  their  corporate 
power:  Lindley's  Law  of  Companies,  5th  ed.,  pp.  158, 
168 ;  Brice  on  Ultra  Vires,  3rd.  ed.,  p.  663 ;  West  Lon- 
don Commercial  Bank  v.  Kitson,  13  Q.  B.  D.  360.  We 
are  within  Beattie  v.  Lord  Ebury,  being  under  a  public 
Act,  and  not  under  a  private  Act  as  in  West  London  Com- 
merciaZ  Bank  v.  Kitson.  I  refer  also  to  Johnson  v.  Martin, 
19  A.  R  592.  The  wholesale  dealers  are  as  much  to  blame 
as  the  directors,  and  the  loss  should  be  left  where  it  lies. 

March  8th,  3897.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J. : — 

The  Wyoming  Co-operative  Association,  (Limited),  was 
incorporated  under  the  provisions  of  R.  S.  0.  ch.  166,  enti- 
tled "  An  Act  respecting  Co-operative  Associations,"  and 
the  plaintiffs,  merchants  in  London,  sold  goods  to  this  asso- 
ciation on  credit  to  the  amount  of  $220.50,  for  $41.16, 
part  of  which  they,  on  April  1st,  1896,  drew  on  the 
association  at  four  months,  and  for  $51.77,  other  part  of 
which  they  on  May  1st,  1896,  drew  on  the  said  asso- 
ciation at  five  months,  which  drafts  were  "accepted 
for  the  Co-operative  Association,"  by  George  Hartley 
the  treasurer  thereof,  under  general  instructions  from 
the  board  of  directors.  Subsequently  the  stock  in  trade 
was  sold  by  the  association  and  the  proceeds  thereof  to- 
gether with  the  other  assets  of  the  association,  were  applied 
in  payment  to  a  bank  of  certainjiabilities  of  the  directors 
of  the  association,  incurred  by  'them  for  the  purpose  of 
raising  money  to  pay  for  goods  furnished  to  the  associa- 
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Judgment,  tion.  The  plaintiffs  being  unable  by  reason  of  the  provis- 
Armonr,  C.J.  ions  of  R.  S.  0.  ch.  166,  to  recover  against  the  association, 
brought  this  action  against  Mackenzie  the  manager,  Hartley 
the  treasurer,  and  the  other  defendants,  as  directors  of  the 
association,  charging  that  they  were  personally  liable  to 
the  plaintiffs  for  the  amount  of  their  claim. 

The  cause  was  tried  by  the  Chancellor  on  the  13th  of 
January,  1897,  who  dismissed  the  action  with  costs,  deliv- 
ering the  following  judgment :  [setting  it  out ;  ante  p.  382 :] 

On  February  16th,  1897,  Gibbons,  Q.  C,  moved  to 
set  aside  the  said  judgment,  and  to  enter  judgment  for  the 
plaintiffs  on  the  following,  amongst  other  grounds:  (1), 
That  the  judgment  was  against  law,  evidence,  and  the 
weight  of  evidence ;  (2)  That  the  evidence  shewed  that 
the  defendants  wholly  disregarded  from  the  beginning  the 
statutory  injunction  against  buying  or  selling  on  credit ; 
(3)  That  they  bought  all  the  goods  they  purchased  after 
the  commencement  of  their  business  upon  credit,  and  in  so 
doing,  they  incurred  large  liabilities  personally  for  moneys 
advanced  to  pay  for  goods  so  purchased  upon  credit ;  (4) 
That  the  said  defendants,  as  the  evidence  shewed,  caused 
the  goods  bought  from  the  plaintiffs,  to  be  sold  and  the 
proceeds  applied  in  payment  of  the  indebtedness  so  incur- 
red by  them  ;  (5)  That  the  plaintiffs  submitted  that  they 
were  entitled  to  an  account  of  the  benefit  derived  by  the 
defendants  from  the  sale  of  the  goods  got  from  the  plain- 
tiffs and  payment  over  of  same. 

Hanna,  shewed  cause. 

The  plaintiffs  are  precluded  from  recovering  their  claim, 
being  for  goods  sold  on  credit  to  the  Wyoming  Co-opera- 
tive Association  (Limited),  from  that  association,  by 
reason  of  the  provisions  of  R  S.  0.  ch.  166,  under  which 
that  association  was  incorporated,  that  the  business  of  the 
association  should  be  a  cash  business  exclusively,  that  no 
credit  should  be  either  given  or  taken,  and  that  everything 
should  be  bought  and  sold  for  cash  only  :  Fitzgerald  v. 
The  London  Co-operative  Association  (Limited),  27  U.  C. 
R.  605. 

No  express  representation  or  warranty  of  the  authority 
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of  the  association  to  purchase  the  said  goods  from  the  Judgment, 
plaintiffs  on  credit,  was  ever  made  or  given  by  the  defen-  Armour,  C.J. 
dants  or  any  of  them  to  the  plaintiffs,  but  the  plaintiffs 
contend  that  upon  the  purchase  of  the  said  goods  from  the 
plaintiffs  on  credit,  there  was  an  implied  representation  or 
warranty  on  the  part  of  the  defendants  or  of  some  of  them, 
of  the  authority  of  the  association  to  purchase  the  said 
goods  on  credit,  and  that  upon  this  implied  representation 
or  warranty,  they  can  maintain  this  fiction. 

But  no  action  can  be  maintained  upon  an  implied  repre- 
sentation or  warranty  of  authority  in  law  to  do  an  act, 
but  only  upon  an  implied  representation  or  warranty  of 
authority  in  fact  to  do  it :  Beattie  v.  Lord  Ebury,  L.  R.  7 
Ch.  777. 

"  But  the  agent  will  not  be  liable  in  such  cases  unless 
the  misrepresentation  complained  of  be  as  to  some  matter 
of  fact  and  a  representation  by  the  agent,  founded  on  a 
mistaken  view  of  the  extent  of  his  authority  in  point  of 
law,  will  not  render  him  liable  to  the  person  to  whom  such 
representation  was  made":  Chi  tty  on  Contracts,  13th  ed., 
275. 

And  in  this  case  the  implied  representation  or  warrant 
of  authority  was  one  of  law  not  of  fact,  of  the  authority 
of  the  association  to  purchase  goods  on  credit. 

The  plaintiffs  were  selling  their  goods  to  the  Wyom- 
ing Co-operative  Association  (Limited),  they  must  be  taken 
to  have  known  from  its  very  name  that  it  was  a  co-opera- 
tive association,  and  that  it  was  incorporated,  and  they 
must  be  taken  to  have  known  the  Public  Act,  R.  S.  O.  ch. 
166,  under  which  it  must  have  been  incorporated,  and  the 
provisions  of  that  Act,  and  that  it  forbade  the  buying  by 
the  association  of  goods  on  credit. 

The  plaintiffs  and  the  defendants  having  thus  equal 
knowledge  of  the  provision  of  the  law  forbidding  the  pur- 
chase by  the  association  of  goods  on  credit,  I  do  not  think 
that  any  implication  of  a  representation  or  warranty  of 
authority  could  arise,  but  if  it  could,  an  action  could  not 
be  maintained  upon  it. 

50— vol.  xxvra.  O.R. 
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Judgment.       it  was  contended  that  the  defendants  having  been  bene- 

Armour,  C.J.  fited  by  the  purchase  of  these  goods  by  the  association, 

should  be  held  liable  to  account  for  the  value  of  them,  but 

the  defendants  derived  no  personal  benefit    from  these 

goods. 

It  is  true  that  they  had  personally  become  liable  to  a 
bank  for  money  obtained  to  pay  for  goods  purchased  by 
the  association  in  a  similar  way,  and  that  the  proceeds  of 
these  goods  with  other  goods  had  gone  to  pay  such  liabil- 
ity. 

But  having  obtained  no  personal  benefit  from  the  pur- 
chase of  these  goods,  I  do  not  see  upon  what  principle 
they  could  be  made  to  account  for  the  value  of  them. 

It  was  further  contended  that  the  defendant  Hartley 
having  accepted  the  drafts  of  the  plaintiffs  drawn  upon 
the  association  for  the  association  was  liable  upon  the 
implied  representation  or  warranty  of  authority  in  the 
association  to  accept  such  drafts. 

But  this  also,  if  any  thing  was  an  implied  representation 
or  warranty  of  authority  in  point  of  law  and  not  action- 
able :  see  Richardson  v.  Williamson,  L.  R.  6  Q.  B.  276 ; 
Cherry  v.  Colonial  Bank  of  Australasia,  L.  R.  3  P.  C.  24, 
as  explained  in  Beattie  v.  Lord  Ebwry,  L.  R.  7  Ch.  Ap. 
777,  at  pp.  795-6 ;  Weeks  v.  Propert,  L.  R.  8  C.  P.  427 ;  West 
London  Commercial  Bank  v.  Kitson,  12  Q.  B.  D.  157,  13 
Q.  B.  D.  360 ;  Fairbanks  Eocecutors  v,  Humphreys,  18  Q. 
B.  D.  54  ;  Elhmgton  &  Co.  v.  Hilrter,  [1892J  2  Ch.  452 ; 
Rashdall  v.  Ford,  L.  R.  2  Eq.  750 ;  Beattie  v.  Lord  Elmry, 
L.R.7H.  L.  102. 

The  motion  must  be  dismissed  with  costs. 

A.  H.  F.  L. 
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Re  Ooulden 

AND 

The  Corporation  of  the  City  of  Ottawa. 

Intoxicating  Liquor*— Liquor  License  Act,  B.  8.  O.  ch.  194,  sec.  20— By- 
law— "  Tear  " — Meaning  of. 

The  words  "  in  any  year  "  in  section  20  of  the  Liquor  License  Act  mean 
"calendar  year,"  and  not  "license  year,"  and  a  by-law  under  that 
section,  limiting  the  number  of  licenses  for  the  ensuing  or  any  future 
year  must  be  passed  in  the  months  of  January  or  February  in  any  year. 

This  was  a  motion  by  William  R  Ooulden  to  quash  a   statement, 
by-law  passed  under  sec.   20   of  the  Liquor  License  Act, 
R  S.  0.  ch.  194,  by  the  corporation  of  the  city  of  Ottawa, 
limiting  the  number  of  tavern  licenses  to  be  granted  for 
that  city  for  the  years  1897  and  1898,  to  sixty-five. 

Section  20  is  as  follows : 

"  20.  The  council  of  every  city,  town,  village  or  town- 
ship may,  by  by-law  to  be  passed  before  the  1st  day  of 
March  in  any  year,  limit  the  number  of  tavern  licenses  to 
be  issued  therein  for  the  then  ensuing  license  year,  begin- 
ning on  the  1st  day  of  May,  or  for  any  future  license  year 
until  such  by-law  is  altered  or  repealed,  provided  such  limit 
is  within  the  limit  imposed  by  this  Act." 

The  by-law  in  question  was  passed  on  the  4th  day  of 
May,  1896. 

The  motion  was  argued  in  Court  on  March  23rd,  1897, 
before  Falconbridge,  J. 

Haverson,  for  the  motion.  The  by-law  is  clearly  bad, 
as  not  passed  before  the  1st  day  of  March,  under  sec.  20 
of  the  Liquor  License  Act,  R  S.  O.  ch.  194.  It  should 
have  been  passed  in  either  of  the  months  of  January  or 
February.  "In  any  year,"  does  not  mean  any  license 
year — it  means  the  calendar  year  in  which  it  was  passed. 
No  council  could  pass  a  by-law  not  to  take  effect  during 
their  year  of  office." 

Herbert  Mowat,  contra.  The  by-law  is  perfectly  valid. 
It  was  passed  May  4th,  1896,  and  that  is  before  March, 
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Aigament  i8t,  1897,  and  therefore  is  within  section  20.  There  is  no 
authority  to  limit  the  word  "  year  M  in  the  section  to  calen- 
dar year.  The  word  must  receive  a  liberal  construction. 
All  parties'  rights  under  the  Liquor  License  Act,  are  in 
respect  to  a  license  year.  In  any  event,  the  statute  is 
directory,  not  mandatory  :  Danaher  v.  Peters,  17  S.  C.  R., 
at  p.  44.  I  refer  also  to  In  re  Slavin  v.  The  Corporation 
of  the  VUlage  of  OriUia,  36  U.  C.  R.  159  ;  Grant  v.  Mad- 
dox,  15  M.  &  W.  737 ;  The  Lion,  L.  R  2  P.  C.  530. 

March  27, 1897.    Falconbridge,  J. : — 

The  Interpretation  Act,  R.  S.  0.  ch.  1,  sec.  8,  sub-sec.  15, 
provides  that  the  word  "  year,"  shall  mean  a  calendar 
year. 

In  sec.  20  of  R.  S.  O.  ch.  194,  the  expression  "  license 
year "  is  twice  used,  and  the  words  "  before  the  first  of 
March  in  any  year,"  mean,  therefore,  in  the  months  of  Jan- 
uary or  February  in  any  year. 

It  was,  in  my  opinion,  the  plain  intention  of  the  enact- 
ment that  the  incoming,  and  not  the  outgoing  or  moribund 
council,  should  have  the  responsibility  of  this  weighty 
legislation. 

The  by-law  must  be  quashed  with  costs; 

G.  A.  B. 
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[DIVISIONAL  COURT.] 

O'Donnell  v.  Guinane  et  al. 

County  Court  Appeal — Order  Setting  aside  Judgment  on  Terms — Finality  of. 

In  a  County  Court  action  the  defendant  made  a  motion  to  set  aside  a 
judgment  by  default  as  irregular,  but  the  Judge  held  it  regular,  and, 
while  he  set  aside  the  judgment,  he  did  so  upon  terms  of  the  defendant 
paying  costs.  The  defendant  appealed  from  this  order  upon  the  ground 
that  the  judgment  should  have  been  set  aside  unconditionally  : — 

Held,  that  the  order  was  not  "in  its  nature  final,"  within  the  meaning  of 
sec.  42  of  the  County  Courts  Act,  R.  S.  0.  ch.  47,  and  the  appeal  did 
not  lie. 

Motion  by  the  plaintiff  to  quash  an  appeal  by  the  defen-  Statement, 
dant  John  Guinane  to  a  Divisional  Court  of  the   High 
Court  of    Justice  from   an   order  of   the   Judge   of   the 
County  Court    of  York  in  an  action  in  that   Court   to 
recover  the  value  of  work  and  labour,  etc. 

The  order  in  question  was  made  under  the  following 
circumstances.  Final  judgment  was  entered  against  the 
defendant  John  Guinane  for  default  of  appearance.  He 
moved  to  set  aside  such  judgment  as  irregular,  upon  the 
ground  that  the  writ  was  not  specially  indorsed.  The 
Judge  of  the  County  Court  decided  that  the  judgment 
was  regular,  but  made  an  order  setting  it  aside  and  allow- 
ing the  applicant  in  to  defend  upon  payment  of  costs.  This 
was  the  order  appealed  against,  the  appeal  being  on  the 
ground  that  the  judgment  should  have  been  set  aside  un- 
conditionally. 

The  motion  to  quash  the  appeal  was  argued  before 
Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ.,  on 
the  8th  April,  1897. 

F.  /.  Clark,  for  the  plaintiff,  contended  that  the  order 
appealed  against  was  not  "  in  its  nature  final,"  but  "  merely 
interlocutory,"  and  therefore  not  appealable  under  sec.  42 
of  the  County  Courts  Act,  R  S.  O.  ch.  47.  He  referred 
to  Salaman  v.  Warner,  [1891]  i  Q.  JB.  734. 

Boland,  for  the  defendant  John  Guinane,  contended  that, 
as  he  did  not  wish  to  accept  the  terms  of  the  order,  it  was 
51— vol.  xxviii.  O.R. 
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Argument.    in  effect  a  dismissal  of  bis  motion,  and  was  in  its  nature 
final.     He  cited  Bank  of  Minnesota  v.  Page,  14  A.  R.  347. 

The  Court  held  that  the  order  was  interlocutory  and 
not  final  in  its  nature,  and  made  an  order  quashing  the 
appeal  with  costs. 

E.  B.  B. 


Statement. 


[DIVISIONAL  COURT.] 

In  re  Hill  v.  Hicks  and  Thompson. 

Prohibition— Motion  to  Transfer —Division  Courts  Act — Action  against 
Bailiff  for  Wrongful  Seizure — Joinder  of  Execution  Creditor — R.  S.  O. 
ch.  51,  sees.  81,  87,  89,  290. 

Action  brought  against  a  Division  Court  bailiff  in  an  adjoining  county, 
pursuant  to  R.  S.  0.  ch.  51,  sec.  89,  for  wrongful  seizure  of  a  mare  of 
the  plaintiff's,  the  party  however,  on  whose  execution  the  seizure  was 
made,  being  joined  as  a  co-defendant.  Neither  of  the  defendants 
resided  in  the  Division  where  action  was  brought : — 

Held,  per  Ferguson,  J. ,  on  motion  for  prohibition,  that  the  Court  had 
no  jurisdiction  to  entertain  the  action,  notwithstanding  R.  S.  O.  ch.  51, 
sec.  81,  although  if  the  bailiff  had  been  sued  alone,  the  proceedings 
would  have  been  regular : — 

Held,  on  appeal,  that  whether  sustainable  against  both  the  defendants 
in  the  Division  where  brought  or  not,  the  action  could  have  been  so 
brought  in  the  county  where  the  cause  of  action  arose,  and  therefore  a 
motion  to  transfer  should  have  been  made  before  moving  to  prohibit. 

Appeal  allowed. 

This  was  a  motion  for  a  prohibition  to  the  Judge  and 
clerk  of  the  Fourth  Division  Court  of  Leeds  and  Gren- 
ville,  under  the  circumstances  set  out  in  the  judgment  of 
Ferguson,  J. 

The  motion  was  argued  on  January  11th,  1897,  before 
Ferguson,  J. 

W.  II.  Bloke,  for  the  defendants. 
J.  E.  Jones,  for  the  plaintiff. 

February  16th,  1897.    Ferguson,  J.  :— 

The  application  is  for  an  order  prohibiting  the  Judge 
and  clerk  of  the  above-named  Court  from  further  proceed- 
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ing  with  the  plaint  above  referred  to,  on  the  ground  that   Judgment, 
the  said  Division  Court  has  no  jurisdiction  to  entertain  Ferguson,  J. 
the  same,  and  upon  other  grounds  said  to  be  disclosed  in 
papers  and  documents  filed. 

The  defendant  Thompson,  on  or  about  the  12th  of 
August,  1896,  recovered  a  judgment  of  the  First  Division 
Court  in  the  county  of  Carleton  against  one  Olmstead  of 
the  township  of  Marlborough,  in  the  county  of  Carle-  • 
ton,  for  SI 65.54  and  costs,  and  on  or  about  the  28th 
of  September,  1896,.  he  caused  a  warrant  of  execution 
against  the  goods  and  chattels  of  Olmstead  to  be  issued 
upon  this  judgment,  and  placed  in  the  hands  of  the  defen- 
dant Hicks,  who  was  and  is  a  bailiff  of  the  First  Division 
•Court  in  Carleton,  to  be  executed. 

On  or  about  the  1st  of  October,  1896,  the  defendant 
Hicks  acting  or  professing  to  act  under  the  authority  of 
this  warrant  as  such  bailiff,  seized  at  the  residence  of 
Olmstead  a  bay  mare,  and  about  the  8th  of  October,  1896, 
sold  the  mare  at  the  village  of  Kars,  in  the  township  of 
North  Gower,  at  auction  to  the  highest  bidder,  after  hav- 
ing duly  advertised  the  property,  etc.,  for  the  sum  of  $39. 

The  present  plaintiff  Hill,  claimed  to  be  the  owner  of 
the  mare  under  and  by  virtue  of  a  bill  of  sale  from 
Olmstead,  and  as  it  is  said  duly  notified  the  defendant 
Hicks,  as  such  bailiff,  of  his  claim  immediately  after  the 
seizure  and  before  the  sale  of  the  mare.  The  present 
defendant  Hicks,  as  is  stated,  disregarded  the  claim  thus 
made  by  the  present  plaintiff  Hill,  and  proceeded  to  sell 
And  did,  as  aforesaid,  sell  the  mare. 

The  plaintiff  Hill  resides  in  the  village  of  Kemptville,  in 
the  county  of  Grenville,  and  he  brought  this  action  in  the 
said  Fourth  Division  Court  of  Leeds  and  Grenville  against 
the  bailiff  Hicks  and  Thompson  who  was  plaintiff  in  the 
former  suit.     The  particulars  of  the  claim  made  are : — 

"  The  plaintiff  claims  against  the  defendants  the  sum  of 
fifty  dollars  damages  for  trespass  committed  by  the  defen- 
dants by  the  wrongful  seizure  and  sale  by  them  of  a  cer- 
tain mare  and  a  set  of  harness,  the  property  of  the  plain- 
tiff, and  for  the  wrongful  conversion  thereof." 
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Judgment.  The  defendant  Thompson  disputes  the  plaintiff's  claim 
Ferguson,  J.  *n  *u^>  gives  notice  that  he  disputes  the  jurisdiction  of  the 
Court  to  entertain  and  try  the  cause,  and  gives  notice  that 
he  pleads  the  Division  Courts  Act,  R.  S.  O.  ch.  51. 

The  defendant  Hicks  disputes  the  plaintiff's  claim  in 
full ;  pleads  "  not  guilty  by  statute,"  referring  to  various 
sections  of  the  Act,  calling  it  "  a  public  Act;"  and  also  dis- 
putes the  jurisdiction  of  the  Court  to  entertain  and  try  the 
cause. 

On  the  argument  before  me  it  was  agreed  by  counsel 
that  there  was  and  is  no  dispute  as  to  the  facts  in  respect 
of  the  jurisdiction.  Both  counsel  stated  the  facts,  in  this 
respect  in  the  same  way,  and  there  really  can  be  no  dis- 
pute about  them  or  any  of  them.  The  question  as  to  the 
existence  of  jurisdiction  or  not  seems  to  be  a  matter  of  law 
only. 

Section  89  of  the  Division  Courts  Act  provides  that 
notwithstanding  anything  in  the  Act  contained,  a  clerk  or 
bailiff  of  a  Division  Court  may  be  sued  in  the  Court  of  an 
adjoining  county,  the  place  of  sitting  whereof  is  nearest  to 
the  residence  of  the  defendant  without  the  county  in 
which  he  holds  his  office  as  clerk  or  bailiff,  and  on  the 
argument  it  was  conceded  and  stated  by  both  counsel  that 
if  the  bailiff,  the  defendant  Hicks,  had  been  sued  alone  the 
suit  could  under  the  provisions  of  this  section  be  main- 
tained against  him  ;  that  is  to  say,  that  the  Court  in  which 
this  plaint  is  now  pending  is  a  proper  Court  in  which  to 
sue  him  as  such  bailiff. 

Section  81  of  the  same  Act  provides  that  any  action  cog- 
nizable in  a  Division  Court  may  be  entered  and  tried  in 
the  Court  holden  for  the  Division  in  which  the  cause  of 
action  arose,  or  in  which  the  defendant  or  any  one  of 
several  defendants  resides  or  carries  on  business  at  the 
time  the  action  is  brought,  notwithstanding  that  the  de- 
fendant at  such  time  resides  in  a  county  or  Division  differ- 
ent from  the  one  in  which  the  cause  of  action  arose. 

It  will  be  observed  that  neither  one  of  these  two  defen- 
dants resides  in  the  county  or  Division  in  which  this  suit 
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is  brought,  or  did  so  reside  at  the  time  of  its  commence-   Judgment 
merit,  and  the  cause  of  action  plainly  did  not  arise  in  the  Ferguson,  J. 
county  or  Division. 

Section  88  of  the  same  Act  provides  that  every  clerk  or 
bailiff  may  sue  and  be  sued  for  any  debt  due  to  or  by  him> 
as  the  case  may  be,  separately  or  jointly  with  another 
person  in  the  Court  of  any  next  adjoining  Division  in  the 
same  county,  in  the  same  manner  to  all  intents  and  pur- 
poses as  if  the  cause  of  action  had  arisen  within  such  next 
adjoining  Division,  or  the  defendant  was  resident  therein, 
and  no  clerk  or  bailiff  shall  bring  any  action  in  the  Divi- 
sion Court  of  which  he  is  clerk  or  bailiff. 

On  the  argument  stress  was  laid  upon  this  section,  but 
I  fail  to  perceive  that  the  section  has  any  bearing  upon 
the  case.  It  refers  to  bringing  an  action  in  an  adjoining 
Division  in  the  same  county,  a  case  entirely  different  from 
the  present  one.  Again,  the  section  has  relation  to  an  action 
for  a  debt.  The  present  action  is  for  an  alleged  tort  and 
sounds  in  damages  only.  The  plaintiff's  claim  stated,  places 
this  beyond  doubt,  and  expressly  precludes  any  idea  of  a 
waiver  of  the  tort. 

The  contention  to  be  dealt  with  is  that  inasmuch  as  the 
bailiff,  the  defendant  Hicks,  might,  under  the  provisions  of 
section  89,  have  been  properly  sued  in  the  Division  Court 
in  which  the  suit  is  now  pending,  the  cause  of  action  not 
having  arisen  in  the  Division  of  which  this  is  the  Court, 
he,  the  defendant  Hicks,  is,  for  the  purposes  of  the  suit,  to 
be  considered  as  resident  within  this  Division,  and  then, 
applying  the  provisions  of  section  81,  it  is  argued  that  this 
is  a  case  in  which  two  defendants  are  sued,  and  one  of 
them,  the  defendant  Hicks,  resided  at  the  time  the  action 
was  brought  in  this  Division,  and  that  both  defendants 
are  for  these  reasons  properly  sued  in  the  Court  in  which 
the  plaint  is  pending,  although  the  other  defendant 
Thompson  resides  at  a  distance  from  the  Court,  and  from 
the  Division  in  which  the  Court  is,  and  in  another  county. 

I  am  entirely  unable  to  entertain  this  view,  or  to  accede 
to  this  contention.  The  cause  of  action  did  not  arise  in 
the  Division  for  which  this  Court  is  held,  and  neither  of 
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Judgment  the  defendants  resides  within  that  Division,  or  did  so 
Ferguson  J.  reside  at  the  time  the  action  was  brought.  I  cannot  so 
read  or  strain  the  words  of  the  89th  section  as  to  arrive  at 
the  conclusion  that  I  am,  for  the  purposes  of  this  suit,  to- 
consider  the  defendant  Hicks  as  resident  in  the  Division 
when  in  fact  he  is  not.  This  cannot,  I  think,  be  done 
without  doing  violence  to  the  language  of  the  statute. 

Then,  there  does  not  appear  to  be  any  other  contention. 
— none  was  advanced — according  to  which  the  alleged 
jurisdiction  of  the  Court  can  be  made  to  appear. 

I  am,  for  reasons  that  I  have  endeavoured  to  give,  of  the- 
opinion  that  the  Court  has  not  jurisdiction  to  entertain 
the  action. 

I  have  consulted  the  cases  in  our  own  Courts,  In  re 
Thompson  v.  Hay,  22  O.  R.  583, 20  A.  R  379 ;  In  re  BrazUl 
v.  Johns,  24  0.  R  209 ;  Re  Olmstead  v.  Errington,  11  P.  R 
366,  and  some  other  cases,  as  well  as  the  valuable  work  or 
Messrs.  Bicknell  &  Seager,  and  the  authorities  referred  to 
therein. 

The  order  asked  for  will  go  with  costs  against  the  plain- 
tiff Thomas  A.  Hill. 

On  April  5th  and  6th,  ]897,  the  plaintiff  moved 
before  the  Divisional  Court,  consisting  of  Armour,  C.J.,, 
and  Falconbridge,  and  Street,  JJ.,  by  way  of  appeal 
from  the  above  judgment. 

J.  E.  Jones,  for  the  plaintiff.  No  motion  having  been 
made  under  R  S.  O.  ch.  51,  sec.  87,  to  transfer  proceedings- 
to  the  Division  where  defendants  contend  the  action  should 
be  tried,  this  motion  should  be  dismissed :  In  re  Watson  v. 
Woolverton,  22  O.  R  586,  note ;  In  re  Thompson  v.  Hay,  20- 
A.  R,  at  p.  384 ;  In  re  Brazill  v.  Johns,  24  0.  R  209,  is  a  dif- 
ferent case,  because  there  the  order  to  transfer  had  been 
applied  for  and  refused.  Re  Olmstead  v.  Errington,  11  P.  R. 
866,  was  decided  before  section  87  of  the  Division  Courts- 
Act  was  amended,  and  the  language  of  it  would  not  apply 
now  to  cases  of  territorial  jurisdiction.  Under  sections  80 
and  81  of  the  Division  Courts  Act  the  action  was  properly 
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brought  The  right  of  action  is  against  the  two  jointly :  Argument, 
see  Addison  on  Torts,  6th  ed.,  p.  96.  It  is  not  proper  to 
sue  the  bailiff  in  the  only  Division  in  which  under  a  strict 
reading  of  section  81  action  can  be  brought  against  his  co- 
defendant.  Thus  by  necessary  intendment  the  provisions 
of  section  89  must  be  extended  to  a  bailiff's  co-defendant, 
for  the  right  to  sue  the  defendants  jointly  would  otherwise 
be  taken  away,  and  if  sued  separately  judgment  against  one 
would  be  a  bar  to  judgment  against  the  other.  Prohibition 
in  any  case  cannot  be  directed  as  far  as  the  action  is  against 
the  bailiff. 

W.  H.  Blake,  for  the  defendants.  [Armour,  C.  J. — As 
the  action  could  have  been  brought  where  the  cause  of 
action  arose,  where  the  bailiff  belonged,  agiinst  both  him 
and  the  execution  creditor,  there  should  have  been  an 
order  to  transfer  and  not  a  prohibition  :  In  re  Thompson 
v.  Hay,  20  A.  R.  379.]  Perhaps  under  section  290  the 
bailiff  could  have  been  so  sued  ;  but  not  under  any  other 
section.  The  remarks  in  In  re  Thompson  v.  Hay  were 
only  obiter.  Ferguson,  J.,  followed  In  re  BraziU  v. 
Johns,  24  0.  R.  209. 

[Armour,  C.  J. — I  don't  think  that  case  shews  a  prohi- 
bition should  be  granted  where  there  has  been  no  applica- 
tion to  transfer.] 

In  re  Watson  v.  Woclverton,  22  0.  R.  586,  n.,  referred 
to  in  In  re  Thompson  v.  Hay,  is  the  only  direct  deci- 
sion that  there  should  be  an  application  to  transfer. 

Per  Curiam :  We  are  not  interfering  with  the  judgment 

of  the  learned  Judge.     It  may  be  he  is  quite  right  that  it 

is  only  where  the  bailiff  is  sued  alone  that  he  can  be  sued 

in  the  nearest  Division  Court.     But  an  application  ought 

to  have  been  made  for  a  transfer  of  the  suit  to  a  proper 

Division  Court,  and  until  so  made  and  refused  no  motion 

for  prohibition  will   lie.      The   action   might   have    been 

brought  where    the    cause   of   action  arose.     There  was 

jurisdiction  to  try  it  there,  though  the  bailiff  belonged 

to  that  Court. 

Appeal  allowed  with  costs. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Cantelon  v.  Thompson  et  al. 

County  Court — Appeal  to  High  Court  from  Order  for  New  Trial — Law 
Courts  Act,  1895—68  Vict,  c/i.  IS,  sec.  44(0.). 

Under  sec.  44,  sub-sec.  4,  of  the  Law  Courts  Act  of  1895,  53  Vict.  ch.  13 
(0.),  where  a  new  trial  has  been  granted  in  a  County  Court  action  the 
opposite  party  may  appeal  from  the  order  directing  the  new  trial  to  a 
Divisional  Court  of  the  High  Court  of  Justice. 

Statement.  This  action  was  brought  in  the  County  Court  of  Mid- 
dlesex, to  recover  damages  for  the  wrongful  dismissal  of 
the  plaintiff  from  the  service  of  the  defendants  as  a  com- 
mercial traveller. 

The  jury  found  in  favour  of  the  plaintiff  for  $100 
damages,  and  judgment  was  ordered  to  be  entered  for  that 
amount ;  but  the  County  Court,  in  term,  upon  the  motion 
of  the  defendants  upon  the  ground  that  the  finding  was 
against  evidence,  made  an  order  setting  aside  the  finding 
of  the  jury,  and  directing  a  new  trial. 

The  plaintiff  appealed  from  this  order  to  a  Divisional 
Court  of  the  High  Court,  and  his  appeal  came  on  for  argu- 
ment before  Armour,  C.  J.,  and  Falconbridge,  and  Street, 
JJ.,  on  April  5th,  1897,  when 

Shepley,  Q.C.,  for  the  defendants,  objected  that  no  appeal 
lay  from  the  order  in  question,  under  sec.  44  of  the  Law 
Courts  Act,  58  Vict.  ch.  13  (0.),the  material  parts  of  which 
are  as  follows  : — 

44. — (1)  The  following  is  substituted  for  sec.  41  of  the 
County  Courts  Act : — 

1.  Any  party  to  an  action  in  a  County  Court  may  appeal 
to  a  Divisional  Court  of  the  High  Court  of  Justice  from 
any  judgment  directed  by  a  Judge  of  the  County  Court  to 
be  entered  at  or  after  the  trial  in  any  case  tried  by  him 
either  with  or  without  a  jury. 

2.  Instead  of  appealing  to  a  Divisional  Court  of  the 
High  Court  of  Justice,  either  party  may  move  before  the 
County  Court  within  the  first  two  days  of  its  next  quar- 
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terly  sittings  for  a  new  trial,  or  to  set  aside  the  judgment   Argument, 
and  enter  any  other  judgment  upon  any  ground. 


4.  If  a  party  moves  before  the  County  Court  under 
clause  2  in  a  case  in  which  he  might  have  appealed  to  the 
High  Court,  he  shall  not  be  entitled  to  appeal  from  the 
judgment  of  the  County  Court  to  the  High  Court,  but  the 
opposite  party  shall  be  entitled  to  appeal  therefrom  to  the 
High  Court. 

McEvoy,  for  the  plaintiff,  asked  for  time  to  answer  the 
objection. 

An  adjournment  was  granted  till  April  7th,  1897, 
when  Douglas  Armour,  for  the  plaintiff,  contended  that 
the  word  "judgment"  in  clause  4  was  equivalent  to 
"  decision,"  and  included  an  order  such  as  was  made  here : 
Wharton's  Law  Lexicon,  sub  voce. 

Shepley,  Q.C.,  for  the  defendants,  argued  that,  as  "judg- 
ment "  in  clause  1  obviously  did  not  include  such  an  order 
as  was  made  here,  neither  did  "judgment"  in  clause  4 
include  such  an  order,  but  must  be  confined  to  a  case 
where  the  County  Court  in  term  directed  a  different  judg- 
ment to  be  entered  from  that  entered  at  or  after  the  trial ; 
this  was  not  such  a  judgment,  but  was  merely  an  inter- 
locutory order  for  a  new  trial.  The  legislative  distinction 
between  "judgment"  and  "decision"  is  emphasized  by  a 
comparison  with  the  original  statute  giving  an  appeal, 
where  "decision"  is  the  word  used :  R.  S.  O.  1877,  ch.  43, 
sec.  35. 

The  appeal  was  also  argued  on  the  merits  subject  to 
objection. . 

Armour,  C.  J.  (at  the  close  of  the  argument) : — 

I  think  an  appeal  lies  to  this  Court  from  the  order  of 

the  County  Court  in  term  directing  a  new  trial.     The 

word  "judgment"  in  clause  4  means  the  decision  of  the 

County  Court  in  term,  and  I  know  of  no  reason  why  it 

52 — VOL.  XXVIII.  o.R. 
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Judgment,    should  not  include  an  order  for  a  new  trial.    On  the  merits,. 
Armour,  C.J.  the  appeal  should  be  allowed. 

Street,  J. : — 

I  agree. 

Falconbridge,  J. : — 

I  am  inclined  to  the  opinion  that  the  appeal  does  not 
lie,  but  I  think  at  all  events  that  it  should  be  dismissed. 
The  discretion  of  the  Court  below  in  granting  a  new  trial 
should  not  be  lightly  interfered  with.  The  rule  is  clearly 
laid  down  in  Hunter  v.  Vanstone,  6  A.  R.  337 ;  Wilson  v. 
Brawn,  7  A.  R.  181. 

Appeal  allowed  with  costs. 

A.  H.  F.  L. 
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City  of  Kingston  v.  Kingston,  Portsmouth,  and 
Cataraqui  Electric  Railway  Company. 

Street  Railways — Contract — Enforcement  of— Municipal  Corporations — 
Running  Cars— Specific  Performance — Mandamus — Action — Injunc- 
tion— Declaration  of  Bight, 

The  plaintiffs  wished  to  force  the  defendants  to  keep  their  cars  running 
over  the  whole  of  their  line  of  railway,  during  the  whole  of  each  year, 
in  accordance  with  the  terms  of  the  agreement  between  them  set  out 
in  the  schedule  to  56  Vict.  ch.  91  (O.)  :— 

Held,  that  the  agreement  was  one  of  which  the  Court  would  not  decree 
specific  performance,  because  such  a  decree  would  necessarily  direct 
and  enforce  the  working  of  the  defendants1  railway  under  the  agree- 
ment in  question,  in  all  its  minutiae,  for  all  time  to  come. 

Bickford  v.  Totm  of  Chatham,  16  S.  C.  R.  235,  followed. 

Fortescue  v.  Lottwithiel  and  Fowey  B.  W.  Co.,  [1894]  3  Ch.  621,  not  fol- 
lowed. 

2.  Nor  would  it  be  expedient  to  grant  a  judgment  of  mandamus  for  the 
performance  of  a  long  series  of  continual  acts  involving  personal  service 
and  extending  over  an  indefinite  period. 

3.  The  prerogative  writ  of  mandamus  is  not  obtainable  by  action,  but 
only  by  motion. 

Smithv.  Chorley  District  Council*  [1897]  1  Q.  B.  532,  followed. 

4.  To  grant  an  injunction  restraining  the  defendants  from  ceasing  to 
operate  the  part  of  their  line  in  question  would  be  to  grant  a  judgment 
for  specific  performance  in  an  indirect  form. 

Davis  v.  Foreman,  [1894]  3  Ch.  654,  followed. 

5.  Nor  was  there  any  object  in  making  a  declaration  of  right  under  sec. 
52,  sub-sec.  5,  of  the  Judicature  Act,  1895,  where  the  terms  of  the  con- 
tract were  plain  and  were  confirmed  by  statute,  and  the  only  difficulty 
was  that  of  enforcing  them. 

This  was  an  action  brought  by  the  municipal  corpor-  Statement, 
ation  of  the  city  of  Kingston  against  the  defendants,  a 
street  railway  company  incorporated  by  39  Vict,  ch  74  (O.), 
and  by  supplementary  Acts,  56  Vict.  ch.  91  and  58  Vict, 
ch.  105. 

By  agreement  dated  9th  May,  1893,  made  between  the 
plaintiffs  and  the  defendants  (the  defendants  being  then 
designated  the  Kingston  Street  Railway  Company),  the 
defendants  were  authorized  to  construct  and  operate  a 
single  track  iron  or  steel  railway  upon  certain  streets  of 
the  city  of  Kingston,  subject  to  the  terms  and  conditions 
particularly  set  forth  in  the  agreement,  which  is  contained 
in  the  schedule  to  56  Vict.  ch.  91. 

The  statement  of  claim  alleged  : 

(4)  That  in  the  exercise  of  the  powers  conferred  by  the 
agreement,  the  defendants  constructed  a  street  railway 
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along  certain  streets  of  the  city,  and,  among  others,  from 
Alfred  street  along  Princess  street  westward  to  the  city 
limits,  and  the  plaintiffs  expended  large  sums  of  money 
in  grading  such  streets  and  in  preparing  them  for  the 
tracks  of  the  defendants'  railway. 

(7)  That  the  defendants  had  for  some  years  past,  since 
the  construction  of  their  railway,  been  operating  the  same 
in  part,  and  were  at  the  time  of  the  commencement  of  this 
action  (17th  February,  1897)  operating  their  cars  over  a 
portion  of  their  railway. 

(11)  That  notwithstanding  a  demand  made  by  the  plain- 
tiffs upon  the  defendants,  the  defendants  neglected  and 
refused  to  run  their  cars  upon  the  portion  of  their  rail- 
way extending  along  Princess  street  from  Alfred  street 
westward  to  the  city  limits,  and  the  managing  director 
of  the  defendants,  after  such  demand,  stated  to  officials  and 
members  of  the  council  of  the  plaintiffs,  that  the  defen- 
dants would  not  run  either  cars  or  sleighs  upon  such  por- 
tion of  the  railway  during  the  winter. 

(12)  That  by  reason  of  the  defendants'  failure  to  carry 
out  their  contract,  the  citizens  of  Kingston  and  others  had 
suffered  loss  and  been  greatly  inconvenienced. 

The  plaintiffs  claimed  an  order  for  a  mandamus  com- 
manding the  defendants  forthwith  to  commence  and  con- 
tinue  the  running  of  the  cars  ;  or  an  order  for  the  specific 
performance  by  the  defendants  of  the  agreement  with 
respect  to  the  portion  of  the  railway  in  question ;  or  an 
injunction  restraining  the  defendants  from  ceasing  to 
run  their  sleighs  or  cars  over  such  portion  of  the  railway, 
or  restraining  them  from  operating  their  railway  or  any 
part  thereof  within  the  city  limits  in  violation  of  the 
agreement ;  or  a  declaration  of  the  plaintiffs'  rights  under 
the  agreement. 

The  statement  of  defence  alleged  : 

(3)  That  the  portion  of  the  railway  in  question  was  very 
little  used  during  the  winter  months,  few  people  living 
along  the  line  or  adjacent  to  it,  and  it  was  very  difficult  to 
keep  it  free  from  snow  and  in  good  running  order,  owing 
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to  the  exposed  situation  of  the  same,  and  it  was  not  ex-  statement, 
pected  or  contemplated  that  it  would  or  could  be  operated 
during  such  months,  and  it  could  not  be  so  operated  except 
at  a  great  loss  to  the  defendants. 

(4)  That  the  defendants  did  not  run  their  cars  along 
that  portion  of  the  railway  during  the  winter  of  1895 
and  1896,  for  the  reasons  aforesaid,  and  the  residents  of 
Williamsville  and  the  other  citizens  of  Kingston  and  the 
plaintiffs  acquiesced  in  the  discontinuance  of  the  cars  for 
the  reasons  aforesaid. 

(5)  That  the  defendants  ran  their  cars  along  the  portion 
of  the  railway  in  question  until  early  in  January,  and,  for 
the  reasons  aforesaid,  they  then  discontinued  them,  but 
they  fully  intended  to  run  them  again  so  soon  as  the 
weather  should  permit. 

(6)  That  the  plaintiffs  should  not  be  granted  the  relief 
asked,  because  of  their  acquiescence  and  delay  in  proceed- 
ing in  the  matter. 

(7)  That  the  citizens  of  Kingston  and  others  had  not 
suffered  any  loss  or  damage  or  been  inconvenienced  to  any 
great  extent,  but  the  loss  had  been  trivial. 

(8)  That  the  plaintiffs  should  not  be  granted  the  relief 
asked,  because  other  and  complete  relief  was  offered  to 
them  by  the  agreement,  sec.  20  of  which  provided  that 
"  should  the  said  company  neglect  to  run  said  cars  on  said 
railway  or  on  any  part  thereof,  *  *  the  said  corpora- 
tion may,  on  giving  notice,  *  *  by  resolution  of  the 
council  thereof,  declare  that  the  said  company  has  forfeited 
all  privileges  and  rights  which  it  may  have  acquired  by 
this  agreement,  and  may  repeal  the  by-law  connected  there- 
with, and  the  said  privileges  and  rights  shall  be  forfeited 
accordingly  and  this  agreement  rescinded." 

The  action  was  tried  before  Street,  J.,  at  the  Kingston 
Assizes,  on  the  14th  April,  1897,  without  a  jury.  No 
evidence  was  taken,  and  the  case  was  argued  upon  the 
pleadings  and  admissions. 

The  defendants  admitted  that  during  the  months  of  Jan- 
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Statement,  uary,  February,  and  March,  1897,  they  had  not  operated  a 
portion  of  their  line  of  railway,  being  that  part  of  Prin- 
cess street  lying  to  the  west  of  Alfred  street,  about  thir- 
teen hundred  yards  in  length,  although  requested  to  do  so  ; 
their  reason  being  that  the  expense  of  keeping  it  clear  of 
snow  rendered  it  impossible  to  work,  save  at  a  loss.  Before 
the  action  came  on  for  trial,  they  had  resumed  running 
their  cars  regularly  upon  it. 

John  Mclntyre,  Q.  C,  for  the  plaintiffs. 
Whiting,  for  the  defendants. 

April  21, 1897.    Street,  J.  :— 

The  plaintiffs  wish  to  force  the  defendants  to  keep  their 
cars  running  over  the  whole  of  their  line  of  railway  during 
the  whole  of  each  year,  in  accordance  with  the  terms  of 
the  agreement  between  them,  which  is  set  out  in  full  in 
the  schedule  to  56  Vict.  ch.  91  (O.). 

If  the  agreement  is  one  of  which  the  Court  will  grant 
specific  performance,  then  the  plaintiffs  have  a  complete 
remedy  by  action  for  specific  performance,  and  they  have 
claimed  that  relief  in  the  present  action.  They  have  also, 
in  the  alternative,  claimed  a  right  to  have  it  enforced 
against  the  defendants,  as  a  duty  owed  to  the  public,  by 
mandamus. 

The  action  for  mandamus,  as  distinguished  from  the 
motion  for  the  prerogative  writ  of  mandamus,  originated 
under  the  Common  Law  Procedure  Act  of  1856,  and  has 
been  continued  by  the  Judicature  Act.  When  first  intro- 
duced, it  was  said  to  be  intended  as  a  means  of  conferring 
upon  Courts  of  law  a  limited  jurisdiction  by  way  of  spe- 
cific performance  ;  and  it  has  been  abundantly  established 
that  it  is  not  intended  as  a  substitute  for  the  prerogative 
writ,  which  must  still  be  obtained  upon  motion,  and  not  by 
writ.  The  exact  limits  of  the  jurisdiction  to  grant  relief 
by  way  of  mandamus  in  an  action  have  not  been  clearly 
defined,  but  the  rule,  so  well  settled  in  applications  for  the 
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prerogative  writ,  that  it  will  only  be  granted  where  there  Judgment, 
is  no  other  adequate  relief  provided,  seems  equally  appli-  street,  J. 
cable  to  the  mandamus  which  may  be  obtained  by  action. 

In  the  present  case,  if  the  plaintiffs  are  entitled  to  a 
judgment  for  specific  performance  of  the  defendants'  con- 
tract with  them,  it  will  be  unnecessary  to  consider  the 
claim  to  a  mandamus,  for  the  relief  under  such  a  judg- 
ment will  be  complete. 

I  am  of  opinion,  however,  that  I  am  precluded  by  the 
overwhelming  preponderance  of  authority  from  pronounc- 
ing such  a  judgment  in  the  present  case,  because  I  should 
have  to  direct,  and  enforce,  the  working  of  the  defendants' 
railway  under  the  agreement  in  question,  in  all  its  minu- 
tiae, for  all  time  to  come ;  and,  in  the  face  of  the  line  of 
authorities  referred  to  in  the  judgment  of  Ritchie,  C.  J., 
in  Bickford  v.  Town  of  Chatham,  16  S.  C.  R.  235, 1  think 
I  must  decline  to  do  so. 

It  is  true  that  in  the  case  of  Fortescue  v.  Lostwithiel 
and  Fowey  R.  W.  Co,,  [1894]  3  Ch.  621,  Mr.  Justice  Keke- 
wich  directed  the  entry  of  a  judgment  going  a  long  dis- 
tance towards  justifying  the  order  here  asked  for.  He 
admits,  however,  that  in  doing  so,  he  is  going  beyond  the 
previous  authorities.  I  do  not  feel  justified  in  following 
him  through  the  gap  he  has  made  in  a  wall  hitherto  treated 
as  a  boundary,  and  I  hesitate  to  pronounce  a  judgment 
which  so  many  Courts  have  considered  inexpedient 

If  it  is  inexpedient  to  grant  the  relief  under  the  head 
of  specific  performance,  upon  what  ground  can  it  be  held 
that  it  would  be  expedient  to  grant  it  under  the  head  of 
mandamus  ?  The  enforcement  of  a  judgment  for  the  per- 
formance of  a  long  series  of  continual  acts,  involving  per- 
sonal service,  and  extending  over  an  indefinite  period,  would 
be  equally  difficult  in  either  case :  Benson  v.  Pautt,  6  E. 
&  B.  273  ;  Nom-is  v.  Irish  Land  Co.,  8  E.  &  B.  512 ;  Bush 
v.  Beavan,  1  H.  &  C.  500 ;  Olossop  v.  Heston,  etc.,  Board, 
12  Ch.  D.  102, 122  ;  Baxter  v.  London  County  Council,  63 
L.  T.  N.  S.  767. 

I  am  not  required  to  consider  whether  the  plaintiffs  are 
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Judgment,    entitled  to  the  prerogative  writ  of  mandamus  here,  be- 
Street,J.     cause  it  has  been  established  that  that  writ  is  not  obtain- 
able by  action,  but  only  by  motion:   Smith  v.    Ckorley 
Distinct  Council,  [1897]  1  Q.  B.  532. 

The  plaintiffs  further  asked,  in  the  alternative,  for  an 
injunction  restraining  the  defendants  from  ceasing  to 
operate  the  part  of  their  line  in  question.  To  grant  this 
would  be  plainly  to  grant  a  judgment  for  specific  perform- 
ance in  an  indirect  form  :  Davis  v.  Foreman,  [1894]  3  Ch. 
654. 

A  declaration  of  right  was  also  asked  for  under  the  5th 
sub-section  of  the  52nd  section  of  the  Judicature  Act, 
1895,  but  I  can  see  no  object  in  making  such  a  declaration 
in  the  present  case,  where  the  terms  of  the  contract  are 
plain  and  are  confirmed  by  statute,  and  where  the  only 
difficulty  is  that  of  enforcing  them. 

No  evidence  was  offered  of  any  actual  damage  having 
been  sustained  by  the  ^plaintiffs  upon  which  to  found  a 
reference. 

I  must  dismiss  the  action  with  costs,  but  it  must  be 
[         without  prejudice  to  any  future  action  in  respect  of  fur- 
ther breeches  of  the  agreement  in  question,  or  any  motion 
for  mandamus  in  respect  of  past  or  future  breaches. 

KB.  B. 
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Re  Gerow  v.  Hogle. 

Prohibition — Division  Court — Procedure — Issue  of  Blank  Summons — B.  S.  0\     ' 
ch.  51,  sec.  44. 

The  issue  by  the  clerk  of  a  Division  Court  of  a  summons  with  a  blank  for 
the  name  of  a  party,  which  is  afterwards  filled  up  by  the  bailiff  pursu- 
ant to  the  clerk's  instructions,  though  contrary  to  the  provisions  of 
sec.  44  of  the  Division  Courts  Act,  R.  S.  O.  ch.  51,  does  not  affect 
the  jurisdiction  of  the  Division  Court,  nor  afford  ground  for  prohibi- 
tion, but  is  a  matter  of  practice  or  procedure  to  be  dealt  with  by  the 
Judge  in  the  Division  Court. 

Motion  by  the  primary  debtor  and  the  garnishee  in  a  Statement, 
garnishing  plaint  in  the  2nd  Division  Court  in  the  county 
of  Ontario  for  an  order  prohibiting  the  Judge  and  clerk 
from  proceeding  further  in  the  plaint,  upon  the  ground 
that  the  summons  with  which  the  plaint  was  begun  was 
not  filled  up  at  the  time  of  its  issue  with  the  name  of  the 
garnishee,  a  blank  space  being  left  therefor,  which  was 
afterwards  filled  up  by  the  bailiff  who  served  it,  contrary 
to  sec  44  of  the  Division  Courts  Act,  R  S.  0.  ch.  51,  pro- 
viding that  "  the  clerk  shall  issue  all  summonses,  which 
shall  be  by  him  filled  up  and  shall  be  without  blanks 
either  in  date  or  otherwise  at  the  time  of  delivery  for  ser- 
vice." 

The  motion  was  argued  before  Boyd,  C,  in  Chambers, 
on  the  23rd  April,  1897. 

0.  H.  Stephenson,  for  the  applicants,  relied  on  sec.  44 
above  quoted,  and  contended  that  the  omission  deprived 
the  Court  of  jurisdiction. 

Dv,  Vernet,  for  the  primary  creditor,  contended  that 
there  was  not  even  an  irregularity,  because  the  bailiff  was 
deputed  by  the  clerk  to  fill  up  the  summons ;  but  if  there 
was  an  irregularity,  it  was  in  a  matter  of  practice  or  pro- 
cedure, which  the  Judge  in  the  lower  Court  could  deal  with, 
and  afforded  no  ground  for  prohibition :  Re  Fee  v.  Mcll- 
hargey,  9  P.  R  329 ;  Re  McKay  v.  Palmer,  12  P.  R  219 ; 
Cox  v.  Lord  Mayor  of  London,  2  H.  &  C.  401 ;  Bicknell  & 
Seager's  Division  Courts  Act,  pp.  55-60. 
53 — VOL.  XXVIII.  O.K. 
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Judgment.    April  24,  1897.     BOYD,  C.  :— 

Boyd,  C. 

The  provisions  of  sec.  185  of  the  Division  Courts  Act, 

R  S.  O.  ch.  51,  relating  to  garnishee  proceedings  before 
judgment  are  not  so  stringent  as  those  in  sec.  44  relating 
to  the  ordinary  summons,  but  probably  nothing  turns  on 
this.  In  either  case  the  issue  of  the  writ  with  a  blank  for 
the  name  of  a  party,  which  is  afterwards  filled  up  by  the 
bailiff  pursuant  to  the  clerk's  instructions — where,  e.g., 
there  is  uncertainty  about  the  name — rloes  not  affect  the 
jurisdiction  of  the  Division  Court,  but  is  only  a  matter  of 
procedure,  which  may  or  may  not  be  irregular  or  justifi- 
able according  to  circumstances.  It  may  be  so  wrong  as 
to  warrant  the  setting  aside  of  the  process,  or  so  par- 
donable as  to  be  ratified  or  amended  by  the  Judge,  upon 
application  to  set  aside  or  to  cure.  But  in  any  aspect  it 
is  no  more  than  a  point  of  practice,  not  affording  a  founda- 
tion to  move  in  the  Superior  Court  by  way  of  prohibition. 
The  authorities  are  uniform  on  this :  Be  Clarke,  2  U.  C.  L. 
J.  N.  S.  266 ;  Be  McLean  v.  McLeod,  5  P.  R  467 ;  Re  Fee 
v.  Mcllhargey,  9  P.  R.  329. 

As  put  by  Grove,  J.,  in  Barker  v.  Palmer :  "  Prohibition 
will  not  lie,  because  this  is  merely  a  matter  of  procedure, — 
the  interpretation  of  a  statute  on  a  question  of  procedure ; " 
the  point  there  being  as  to  the  meaning  and  effect  of  a 
clause  in  the  County  Court  Act :  30  W.  R  59  ;  S.  C.,  but  not 
so  fully  given,  in  8  Q.  B.  D.  9, 11. 

The  motion  is  refused  with  costs. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Regina  v.  Robinson. 

-Criminal  Law— Evidence — Non-Support  of  Wife— Criminal  Code,  1892, 
iec.  210,  sub-sec.  £ — Lawful  Excuse — Agreement. 

Upon  an  indictment  of  the  prisoner  under  sec.  210,  sub-sec.  2,  of  the 
Criminal  Code,  1892,  for  omitting  without  lawful  excuse  to  provide 
necessaries  for  his  wife,  evidence  is  admissible  on  behalf  of  the  prisoner 
of  an  agreement  between  him  and  the  person  who  became  his  wife,  at 
the  time  of  the  marriage,  that  they  were  to  live  at  their  respective 
homes  and  be  supported  as  before  the  marriage  until  the  prisoner  ob- 
tained a  situation  where  he  could  earn  sufficient  for  their  maintenance  ; 
Street,  J.,  dissenting. 

Crown  case  reserved  by  Ferguson,  J.,  at  the  Sandwich  statement. 
"Spring  Assizes,  1897. 

The  prisoner  was  indicted  and  convicted  under  sec.  210, 
sub-sec.  2,  of  the  Criminal  Code,  1892,  which  is  as  fol- 
lows :  "  Every  one  who  is  under  a  legal  duty  to  provide 
necessaries  for  his  wife,  is  criminally  responsible  for  omit- 
ting, without  lawful  excuse,  so  to  do,  if  the  death  of  his 
wife  is  caused,  or  if  her  life  is  endangered,  or  her  health  is 
or  is  likely  to  be  permanently  injured  by  such  omission." 

Evidence  was  offered  on  behalf  of  the  prisoner  that  at  ' 
the  time  the  marriage  took  place  it  was  agreed  between 
the  prisoner  and  the  person  who  became  his  wife  that  they 
were  to  live  at  their  respective  homes  in  the  city  of  Windsor 
and  be  supported  as  before  the  marriage  until  the  prisoner 
obtained  a  situation  where  he  could  earn  sufficient  for 
their  maintenance.  This  evidence  was  rejected.  The 
question  reserved  was  whether  it  should  have  been  admit- 
ted. 

The  case  was  heard  by  Armour,  C.  J.,  and  Falconbridge 
^nd  Street,  JJ.,  on  the  10th  May,  1897. 

F.  C.  Cooke,  for  the  prisoner,  contended  that  evidence 
of  such  an  agreement  was  admissible,  citing  Regina 
v.  Nasmith,  42  U.  C.  R.  at  p.  249. 

J.  R.  Cartwright,  Q.  C,  for  the  Crown,  contended  that, 
although  such  evidence  might  be  given  in  answer  to  an 
-action  by  the  wife  for  alimony,  it  could  not  be  given  in 
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Argument,  answer  to  an  indictment  of  the  prisoner  for  not  perform- 
ing his  duty  to  the  public.  He  cited  Regina  v.  Plummer, 
1  C.  &  K.  600 ;  Hunt  v.  DeBlaquihre,  5  Bing.  550. 

Armour,  C.  J.  (at  the  close  of  the  argument) : — 

The  case  reserved  presents  for  our  consideration  the 
broad  question  whether,  under  any  state  of  circumstances 
that  might  be  shewn,  or  under  any  state  of  facts  that 
might  be  proved,  the  evidence  offered  was  admissible ;  and 
I  think  it  undoubtedly  was. 

The  evidence  is  not  an  absolute  answer  to  the  indict- 
ment, of  course,  but  it  is  evidence  to  go  to  the  jury  of  a 
lawful  excuse  ;  it  is  evidence  which  tends  to  shew  a  law- 
ful excuse.  It  may  not  be  decisive  of  the  case,  but  it 
should  have  been  admitted. 

Falconbridge,  J. : — 

I  quite  agree.  It  is  not  necessary,  to  render  a  particular 
•  item  of  evidence  admissible,  that  that  particular  item  must 
of  itself,  if  established,  furnish  a  complete  answer  to  the 
charge.  Whether  it  does  or  does  not  of  itself  constitute 
a  defence,  or  only  a  link  in  the  chain  of  defence,  or  no 
defence  at  all,  must  depend  on  the  circumstances ;  but  I 
do  not  see  how  the  evidence  could  be  excluded  in  view  of 
the  judgment  in  Regina  v.  Na&mith,  42  U.  C..  R.  242. 

Street,  J. : — 

It  is  quite  consistent  with  the  evidence  offered  at  the 
trial,  as  stated  in  the  case  submitted  to  us,  that  the  pris- 
oner may  since  his  marriage  have  become  possessed  of 
ample  means.  It  is,  of  course,  a  defence  if  the  prisoner 
proves  a  present  inability  to  support  his  wife;  it  is  not  a 
defence  if  he  merely  prove,  as  he  proposed  to  do  here,  that 
at  some  former  period,  when  he  was  not  able  to  support 
her,  they  had  agreed  that  he  should  not  be  called  upon  to 
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support  her  until  he  was  able.  The  offence  is  a  public  Judgment, 
one,  and  cannot  be  met  by  a  mere  agreement  between  the  street,  J* 
husband  and  wife. 

I  cannot  see  that  the  evidence  is  admissible  in  any  view. 

New  trial  directed  under  sec  746  of  the  Code ;  Street, 
J.,  dissenting. 

E.  B.  B. 


Re  Clagstone  and  Hammond. 

Land  Tides  Act—R.  S.  0.  ch.  116,  seen.  61, 131— Cautioner—"  Interest  "— 
Appointee  of  Purchaser— lt  Owner" — Implied  Revocation  of  Appoint- 
ment. 

The  provision  of  the  Land  Titles  Act,  R.  S.  O.  ch.  116,  permitting  regis- 
tration of  cautions  against  registered  dealings  with  lands,  sec.  61, 
applies  to  "  any  person  interested  in  any  way  "in  the  lands  : — 

Meld,  that,  as  the  Land  Titles  Act  relates  mainly  to  conveyancing,  what- 
ever dealing  gives  a  valid  claim  to  call  for  or  receive  a  conveyance  of 
land  is  an  "  interest "  within  the  scope  of  the  statute  ;  and  an  appointee 
or  nominee  in  writing  of  the  purchaser  of  an  interest  in  lands  has  a 
locus  standi  as  cautioner ;  and  where  such  an  appointee  registered  a 
caution  as  "  owner,"  and  there  was  no  doubt  of  the  substantial  nature 
of  his  claim,  his  caution  was  supportable  as  against  any  objection  in 
point  of  form,  by  virtue  of  sec.  131. 

Held,  also,  that  an  action  brought  by  the  original  purchaser,  after  the 
registration  of  her  appointee's  caution,  and  pending  proceedings  to  set 
it  aside,  for  specific  performance  of  a  contract  to  convey  to  her  the  in- 
terest in  respect  of  which  she  had  made  the  appointment,  did  not, 
under  the  circumstances  in  evidence,  put  an  end  to  Buch  appointment. 

An  appeal  by  James  Hammond  from  an  order  of  the  Statement, 
local  Master  of  Titles  at  Rat  Portage  dismissing  an  appli- 
cation by  the  appellant  for  the  termination  of  a  caution 
filed  by  Paul  Clagstone,  of  New  York,  covering  parcels 
numbers  1073,  967,  and  968  in  the  freehold  register  for 
the  district  of  Rainy  River,  the  appellant  being  the  regis- 
tered owner  of  such  parcels,  and  the  cautioner  claiming  to 
be  the  owner  of  an  undivided  one-third  interest  therein. 
The  appeal  was  taken  upon  the  ground  that  Clagstone 
had  no  right  to  register  a  caution  in  his  own  name,  he 
having,  as  alleged,  no  interest  in  the  lands  in   question 
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Statement,  other  than  as  agent  for  his  mother,  Mrs.  Abbie  C.  Morrison,, 
who  had  since  the  registration  of  the  caution  begun  an 
action  in  her  own  name  against  the  appellant  to  compel 
him  to  perform  an  agreement  for  a  transfer  to  her  of  the 
same  interest  as  that  claimed  by  the  cautioner.  The  facta 
are  stated  in  the  judgment. 

The  appeal  was  argued  before  Boyd,  C,  in  Chambers,  on 
the  23rd  April,  1897. 

George  Ross,  for  the  appellant,  referred  to  sees.  61  and 
62  of  the  Land  Titles  Act,  R.  S.  O.  ch  116;  Rules  19,  21,  43> 
and  form  3,  in  the  schedule  to  the  Act;  Maddison  v.  Alder- 
son,  8  App.  Cas.  467;  Humphreys  v.  Ghreen,  10  Q.  B.  D. 
148. 

Moss,  Q.  C,  for  Clagstone,  referred  to  sec.  57,  sub-sec.  3, 
and  sees.  61  and  131  of  the  Land  Titles  Act,  R.  S.  O.  ch. 
116  ;  Sweet's  Law  Diet.,  p.  442,  "  Interest." 

Ross,  in  reply,  referred  to  sec.  62,  sub-sees.  1, 2, 3 ;  Taylor 
v.  Town  of  Normal,  88  111.  526. 

April  27, 1897.    Boyd,  C.  :— 

The  statute  permitting  registration  of  cautions  against 
registered  dealings  with  lands,  R.  S.  O.  ch.  116,  sec.  61, 
applies  "  to  any  person  interested  in  any  way  in  any  land/' 
In  the  Rules  the  wording  is  rather  more  restricted  in  speak- 
ing of  the  cautioner's  "  interest  in  such  land : "  ib.f  p.  1133, 
Rule  19.  "  Interested  in  any  way  in  land "  is  of  wider 
compass  than  the  phrase  "  interest  in  land,"  and  I  think,  in 
the  case  of  any  variance,  the  words  of  the  Act  should  be 
used  to  expand  the  words  of  the  Rules.  The  cautioner  is 
to  be  a  person  interested  in  the  lands ;  in  what  way  inter- 
ested does  not  matter,  so  long  as  the  interest  is  one  recog- 
nizable by  law.  Mere  relationship  to  the  owner  would  not 
be  enough,  but  any  claim  upon,  or  derived  from,  the  owner,, 
or  one  who  has  an  estate  or  interest  in  the  land  in  respect 
of  which  legal  or  equitable  relief  could  be  given,  would  be 
sufficient. 
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Here  the  patentee  Hammond  had  agreed  to  sell  and  con-  Judgment, 
vey  one-third  of  the  land  to  Mra  Morrison,  or  to  any  one  Boyd,  C. 
named  by  her  (letter  2nd  December,1895);  she  had  paid  him, 
and  had  in  writing  directed  that  the  conveyance  should  be 
made  to  her  son  (letter  26th  August,  1896).  The  son  ap- 
peared upon  the  scene  and  presented  the  deed  for  execution, 
which  was  refused  by  Hammond  ;  and  then,  in  September, 
he  files  the  caution  as  one  interested  in  the  land.  I  think 
he  was  so,  as  being  the  nominee  in  writing  of  the  purchaser, 
to  whom  it  was  the  duty  of  Hammond  to  make  the  con- 
veyance. 

The  caution  was  filed  by  Clagstone  as  owner.  This  was 
based  upon  the  fact  that  the  purchase  was  made  for  his 
benefit  in  the  intention  of  his  mother,  and  that  she  direc- 
ted the  deed  to  be  made  by  him  in  August,  1896. 

Pending  proceedings  to  set  aside  the  caution,  an  action 
was  brought  by  Mrs.  Morrison  for  specific  performance, 
which  in  one  way  may  have  put  an  end  to  the  appoint- 
ment to  her  son ;  yet  it  is  beyond  doubt  that  a  deed,  if 
then  made  to  her  son,  would  have  ended  the  litigation. 
There  was  no  conflict  between  them,  and  it  is  not  set  up  in 
the  defence  that  any  real  embarrassment  has  arisen  because 
of  the  finding  of  the  local  Master  of  Titles  that  Clag- 
stone was  entitled  to  have  a  conveyance  of  the  one-third 
interest 

The  evidence  shews  that  Mrs.  Morrison  was  buying  for 
her  son,  and  this  is  known  all  through.  In  one  letter  Ham- 
mond speaks  of  conveying  to  her  in  trust  for  her  son 
(19th  November,  1895). 

In  brief,  the  Land  Titles  Act  is  one  relating  mainly  to 
conveyancing;  whatever  dealing  gives  a  valid  claim  to 
call  for  or  to  receive  a  conveyance  of  land  is  an  "  interest " 
within  the  scope  of  the  statute.  As  appointee  or  nominee 
of  the  purchaser  of  the  one-third  interest,  the  cautioner 
had,  in  my  opinion,  a  locus  standi  under  the  Act. 

The  appeal  is,  therefore,  dismissed  with  costs. 

E.  B.  B. 
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Lewis  v.  Doerle  et  al. 

Will — Charitable  Bequest —  Validity  of— Lands  in  Ontario — Foreign  Lands 
— Debts  and  Testamentary  Expenses — Liability  for — Realization. 

A  testator,  domiciled  in  a  foreign  country,  died  in  1891,  possessed  of  cer- 
tain lands  and  personal  estate  in  that  country,  and  also  cf  lands  in 
Ontario.  His  personal  estate  was  insufficient  to  pay  his  debts.  By 
his  will,  after  specific  bequests  and  devises,  he  gave  the  residue  of  his 
estate,  real,  personal  and  mixed,  wherever  situated,  to  his  trustees,  to 
promote,  aid,  and  protect  citizens  of  the  United  States  of  African  de- 
scent m  the  enjoyment  of  their  civil  rights,  or,  in  case  of  such  trust 
becoming  inoperative,  to  his  heirs-at-law  : — 

Held,  that  the  devise  of  lands,  so  far  as  Ontario  was  concerned,  was  void 
and  inoperative. 

2.  That  the  trustees  held  the  lands  to  the  use  of  the  heir-at-law  until 
satisfaction  should  be  made  thereout  for  the  charges  thereon  of  debts 
and  testamentary  expenses,  and  the  heir-at-law  was  entitled  to  a  con- 
veyance thereafter. 

3.  That  the  Ontario  lands  were  liable  to  contribute  pari  passu  with  the 
other  lands  for  the  payment  of  debts  and  testamentary  expenses. 

4.  That  the  proportion  chargeable  on  Ontario  lands  might  be  raised  by 
sale  of  an  adequate  part,  or  the  rents  might  be  applied  therefor. 

Statement.  Special  Case.  The  action  was  brought  by  Louisa  E. 
F.  Lewis  against  the  executors  and  trustees  of  and  under 
the  will  of  John  D.  Lewis. 

For  the  purposes  of  the  action  the  parties  agreed  upon 
a  statement  of  facts,  which  may  be  summarized  as  fol- 
lows : — 

John  D.  Lewis,  who  was  in  his  lifetime  and  at  the  time 
of  his  death  a  citizen  of  the  United  States  of  America, 
domiciled  at  the  city  of  Philadelphia,  in  the  State  of 
Pennsylvania,  one  of  the  United  States  of  America, 
being  an  attorney -at- law,  departed  this  life  on  the 
12th  March,  1891,  having  first  made  and  executed  his 
last  will  and  testament,  bearing  date  the  29th  May, 
1889,  which  said  will  was  in  full  force  and  ettect  at  the 
time  of  his  death,  and  the  material  portions  of  which 
were  as  follows : —  % 

Now,  as  to  my  estate  real,  personal,  and  mixed,  of  which 
I  shall  die  seized  and  possessed,  or  to  which  I  shall  be 
entitled  at  the  time  of  my  decease,  I  devise,  bequeath,  and 
dispose  thereof  in  the  manner  following : 
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Imprimis  :  I  will  and  direct  that  my  body  be  respect-  Statement 
ably  buried  in  accordance  with  my  station  and  profession 
in  life  and  agreeable  to  the  desire  of  my  beloved  wife,  in 
case  she  survives  me,  and  that  my  just  debts  and  funeral 
expenses  be  paid  according  to  the  rule  of  the  Orphans 
Court  of  said  county. 

Item  :  I  give,  devise,  and  bequeath  to  my  beloved  wife 
all  my  household  furniture,  etc.,  or  in  case  she  should  die 
in  my  lifetime,  then  I  bequeath  the  same  to  my  children, 
their  heirs  and  assigns,  share  and  share  alike,  per  stirpes. 

Item  :  I  devise  my  dwelling-house  and  lot  of  land  (in 

•  Philadelphia),  and  where  I  now  reside,  to  my  beloved  wife 

during  her  natural  life,  and  from  and  after  her  death  to  all 

my  children,  their  heirs  and  assigns,  in  equal  shares,  per 

stirpes. 

Item  :  I  give,  devise,  and  bequeath  to  my  son  Richard 
H.  Lewis  all  my  wearing  apparel,  etc. 

Item  :  I  give  and  bequeath  to  my  daughter  Louisa  £.  F. 
Lewis  all  my  diamonds  and  other  stones,  etc. 

Item  :  I  bequeath  the  sum  of  $500  to  my  brother  Wil- 
liam J.  Lewis,  of  Toronto,  Canada,  or  in  case  he  should 
die  in  my  lifetime,  then  I  bequeath  the  same  to  his  child 
or  children  living  at  my  decease,  and  if  more  than  one,  in 
equal  shares  to  each  of  them. 

Item  :  All  the  rest,  residue,  and  remainder  of  my  estate, 
real,  personal,  and  mixed,  in  the  cities  of  Toronto,  Canada, 
Boston  and  Commonwealth  of  Massachusetts,  and  Phila- 
delphia, or  wherever  the  same  may  be  at  the  time  of  my 
decease,  I  give,  devise,  and  bequeath  unto  my  executors, 
hereinafter  named,  their  (successors),  heirs  and  assigns, 
forever,  in  trust  for  the  following  uses :  I  direct  my  said 
executors  to  put  and  keep  in  good  tenantable  repair  all 
my  rentable  property  or  estate  and  to  keep  the  same  well 
rented  ;  to  collect  all  rents  thereof  ;  and  to  pay  therefrom, 
as  may  be  deemed  necessary  by  my  said  executors,  all 
liens,  charges,  and  indebtedness  on  the  said  estate. 

Item  :  I  further  bequeath  to  my  beloved  wife  from  the 
rents  thereof,  for  her  sole  and  separate  use,  an  annuity  of 
54 — VOL.  XXVIII.  o.R. 
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Statement.  $500  per  year  during  her  natural  life.  All  of  the  above 
named  bequests  to  my  beloved  wife  are  to  be  in  lieu  of  her 
dower  at  common  law. 

Item  :  I  further  bequeath  to  each  of  my  children,  Louisa 
and  Richard,  and  any  who  may  survive  my  present  mar- 
riage life,  from  the  said  rents,  an  annuity  of  $400  each  per 
year;  and  from  and  after  each  of  their  decease,  with 
respect  to  the  principal  of  each  share,  viz.,  an  amount 
equal  to  $6,700  to  each,  for  such  person  or  persons  and  for 
such  uses  and  purposes  as  each  of  my  said  children,  by  an 
instrument  in  writing  in  the  nature  of  a  last  will  and 
testament,  may  direct,  and  for  want  of  such  direction, 
then  in  trust  to  grant  and  convey  the  said  amount  or  phare 
of  each  who  so  fails  to  make  such  direction,  to  such  person 
or  persons  as  would  have  been  entitled  to  the  same  in  case 
he,  she,  or  they  had  departed  this  life  intestate,  seized  of 
said  share  or  shares  in  fee,  and  for  such  estate  or  estates, 
and  in  such  shares  and  proportions  as  such  person  or  per- 
sons would  in  such  cases  be  entitled  to  by  the  intestate 
■  laws  of  Pennsylvania. 

And  now,  whereas  it  has  been  my  lifelong  experience 
and  observation  that  much  of  the  prosperity,  enterprise, 
and  progressiveness  of  the  coloured  race  in  America  has 
been  injured  by  reason  of  prejudice  and  discrimination 
against  them,  I,  therefore,  direct  my  said  executors  to  make 
due  provisions  for  the  payment  of  all  the  foregoing  be- 
quests, liens,  and  indebtedness,  as  soon  as  may  be  conven- 
iently done  by  them,  from  the  said  rents  and  income,  or  by 
a  charge  on  the  same. 

Item  :  Then  I  bequeath  all  the  rest,  residue,  and  remain- 
der of  my  estate,  real,  personal,  and  mixed,  to  my  trustees 
hereinafter  named,  their  heirs  and  assigns,  in  trust,  for  the 
following  charitable  uses,  to  wit:  To  promote,  aid,  and 
protect  citizens  of  the  United  States  of  African  descent 
in  the  enjoyment  of  their  civil  rights,  as  provided  by  the 
first  section  of  the  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  and  the  Civil  Rights  Acts  of 
Congress  based  thereupon,  and  so  also  of  the  Fifteenth 
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Amendment  thereof;  and  such  as  are  publicly  accorded  all  Statement 
other  classes  of  American  citizens. 

Item  :  With  this  desire,  I  empower,  authorize,  and  direct 
the  said  trustees  hereinafter  named  (and  their  successors) 
to  form  and  charter  a  charitable  corporation  under  the 
laws  of  Pennsylvania,  having  its  headquarters  in  the  said 
city  of  Philadelphia,  and  to  be  named  the  "  Lewis  Protec- 
tive Bureau  of  Civil  Rights,"  its  objects  to  be  as  aforesaid, 
to  protect,  aid,  and  secure  to  coloured  citizens  or  coloured 
persons  in  the  United  States  their  civil  rights  as  applicable 
to  all  other  classes  of  American  citizens,  how  and  wher- 
ever the  same  may  be  denied  one  or  more  of  them  by 
reason  of  race,  colour,  or  condition ;  with  powers  to  employ 
all  legal  and  moral  means  to  destroy  and  prevent  such  dis- 
crimination, and  to  give  substantial  aid  in  money  or  other- 
wise, within  the  discretion  of  the  said  corporation,  to  any 
person  or  persons  who  seek  redress  from  such  discrimina- 
tion, and  who  shall  satisfy  the  said  corporation  that  he, 
she,  or  they  are  entitled  to  such  aid.  It  is  my  desire  that 
the  executive  work  of  this  corporation  be  principally 
applied  to  the  prevention  of  discrimination  by  the  well- 
known  persons  and  places,  viz.,  labour  organizations,  com- 
mon carriers,  hotels,  business  houses,  schools,  all  places  of 
moral  amusement,  cemeteries,  and  in  defence  of  all  other 
rights  which  any  respectable  citizen  is  entitled  by  moral 
right. 

Item  :  In  case  the  said  trust  last  named  cannot  be  exe- 
cuted substantially  as  herein  set  out,  or  if  at  any  time  it 
should  become  inoperative  or  impracticable  by  change  of 
custom,  process  of  law,  or  otherwise,  then  my  will  is  that 
my  trustees  hereinafter  named,  their  heirs,  executors, 
administrators,  or  assigns,  and  their  successors,  shall 
grant,  convey,  and  assign  in  fee  all  the  said  rest,  residue, 
and  remainder  of  my  estate  bequeathed  in  the  last-named 
trust  to  said  charity,  real,  personal,  and  mixed,  whatso- 
ever and  wheresoever,  to  my  heirs- at-law  in  such  shares 
and  proportion  as  they  would  be  entitled  to  under  the 
intestate  laws  of  Pennsylvania. 
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Statement.  The  will  was  proved  in  Philadelphia,  and  ancillary  let- 
ters probate  were  afterwards  granted  in  Ontario. 

The  testator  at  the  time  of  his  death,  in  addition  to 
certain  lands  and  personal  estate,  situated  in  the  United 
States  of  America,  was  seized  in  fee  simple  of  lands  in 
the  city  of  Toronto,  in  the  Province  of  Ontario. 

After  the  death  of  the  testator,  and  upon  the  tiling  of 
the  first  account  of  his  executors  in  the  Orphans'  Court  of 
the  county  of  Philadelphia,  being  the  proper  Court  in  that 
behalf  which  had  jurisdiction  in  respect  of  the  administra- 
tion of  the  trusts  of  the  will  and  in  respect  of  the  con- 
struction thereof,  and  before  that  Court  a  balance  appear- 
ing for  distribution,  such  balance  was  claimed  by  Richard 
H.  Lewis  and  Louisa  E.  F.  Lewis,  who  were  the  heirs-at- 
law  of  John  D.  Lewis,  on  the  ground  that  the  provision 
in  the  will  devising  the  residue  of  the  estate  of  the  testa- 
tor to  "  promote,  aid,  and  protect  citizens  of  the  United 
States  of  African  descent  in  the  enjoyment  of  their  civil 
rights  "  was  invalid  and  void,  but  that  Court  in  construing 
the  will  decreed  that  the  trust  was  valid,  and  awarded  the 
balance  in  accordance  therewith,  and  such  decree  was  on 
appeal  confirmed  by  the  Supreme  Court  of  Pennsylvania : 
Lewis's  Estate,  152  Pa.  St.  477. 

The  testator  left  him  surviving  his  widow,  Mary  Lizzie 
Lewis,  and  two  children  by  a  former  wife,  viz.,  Richard  H. 
Lewis  and  Louisa  E.  F.  Lewis,  his  sole  heirs-at-law. 

The  estate  of  the  testator,  both  in  the  Dominion  of 
Canada  and  in  the  United  States,  was  subject  to  dower 
and  statutory  interest  in  the  nature  thereof  of  his  widow, 
she  having  elected  not  to  take  the  provision  for  her  benefit 
contained  in  the  will. 

The  testator  left  some  personal  property,  but  not  suffi- 
cient to  pay  all  of  his  debts ;  and  also  left  certain  real 
estate  in  the  city  of  Philadelphia. 

The  personal  estate  of  the  testator  having  proved  insuffi- 
cient to  pay  all  his  debts,  and  it  having  become  necessary 
to  resort  to  his  real  estate  for  payment  of  debts,  the  exe- 
cutors and  trustees,  under  the  authority  of  the  Orphans' 
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Court,  being  the  proper  Court  in  that  behalf,  borrowed  Statement, 
money  to  pay  the  remaining  outstanding  debts  and  obli- 
gations of  the  testator  due  at  the  time  of  his  death,  and 
mortgaged  the  lands  in  Philadelphia,  and  such  mortgage 
still  remained  unpaid  and  a  charge  upon  the  lands  and  a 
liability  of  the  executors  and  trustees. 

The  estate  of  the  testator,  both  in  the  Dominion  of  Can- 
ada and  in  the  United  States,  including  the  lands  situate 
in  the  city  of  Toronto,  was  subject  to  the  payment  of  the 
debts  and  obligations  referred  to. 

Richard  H.  Lewis,  son  of  the  testator,  died  a  bachelor, 
on  the  8th  January,  1896,  domiciled  in  Boston,  in  the 
State  of  Massachusetts,  one  of  the  United  States  of 
America,  having  first  duly  made  and  executed  his  last 
will  and  testament,  which  was  in  full  force  at  the  time  of 
his  death,  and  by  such  will  gave  and  devised  all  his 
property,  both  realty  and  personalty,  to  his  sister  Louisa 
E.  F.  Lewis. 

The  will  of  Richard  H.  Lewis  was  duly  admitted  to  pro- 
bate, and  all  debts  and  charges  against  his  estate  were  paid 
and  satisfied.  Louisa  E.  F.  Lewis,  as  one  of  the  children 
and  heirs-at-law  of  the  said  John  D.  Lewis,  and  as  sole 
devisee  and  legatee  under  the  will  of  Richard  H.  Lewis, 
was  entitled  to  all  the  estate  of  John  D.  Lewis  to  which 
his  heirs-at-law  might  be  entitled. 

It  was  contended  by  the  plaintiff  that  under  the  laws  in 
force  in  the  Province  of  Ontario,  the  devise  under  the  will 
of  John  D.  Lewis  of  the  residue  of  his  estate  to  promote, 
aid,  and  protect  citizens  of  the  United  States  of  African 
descent  in  the  enjoyment  of  their  civil  rights  was  a  chari- 
table gift,  and  was  void  for  uncertainty  and  for  other 
reasons  apparent  on  the  face  of  the  will. 

It  was  also  contended  on  the  part  of  the  plaintiff  that 
such  devise,  being  a  charitable  gift,  was  in  any  event  in- 
operative and  void  and  contrary  to  the  laws  in  force  in  the 
Province  of  Ontario,  so  far  as  it  purported  to  affect  the 
lands  situate  in  the  Province  of  Ontario,  and  that  such 
lands  were  the  property  of  the  plaintiff. 
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Statement       The  opinion  of  the  Court  was  desired  on  the  following 
questions : — 

(1)  Under  the  law  or  laws  in  force  in  the  Province  of 
Ontario,  is  the  devise  of  the  residue  valid  or  void  ? 

(2)  Is  the  plaintiff  entitled  to  a  conveyance  to  her  of 
the  said  lands,  to  be  executed  to  her  by  the  trustees  in 
fee,  for  her  own  use  and  benefit  ? 

(3)  Are  the  said  lands  liable  to  bear  a  proportionate  part 
of  the  mortgage  debt  created  by  the  executors  and  trus- 
tees in  order  to  raise  money  to  pay  and  discharge  the 
testator's  debts,  and,  if  so,  what  proportion  ? 

(4)  If  the  said  lands  are  liable  to  bear  a  portion  of  the 
said  mortgage  debt,  in  what  manner  should  such  portion 
be  raised  out  of  the  said  lands  : 

(a)  In  case  the  said  devise  is  valid ; 

(b)  In  case  the  said  devise  is  void  and  the  executors  and 
trustees  are  required  to  convey  the  said  lands  to  the  plain- 
tiff? 

The  case  was  heard  by  Boyd,  C,  in  Court,  on  the  20th 
April,  1897. 

W.  Ca88ds,  Q.  C,  for  the  plaintiff,  referred  to  the  fact 
that  the  testator  died  before  the  Mortmain  and  Charitable 
Uses  Act,  55  Vict.  ch.  20  (0.),  and  cited  Lewis's  Estate,  152 
Pa.  St.  477;  fie  Doetsck,  [1896]  2  Ch.  836 ;  Re  Kloebe,  28 
Ch.  D.  175. 

Moss,  Q.  C,  for  the  defendants,  referred  to  Farewell  v. 
Farewell,  22  0.  R.  573  ;  In  re  Hewit,  [1891]  3  Ch.  568 ; 
Ker  v.  Ker,  Ir.  R.  4  Eq.  15  (1869) ;  Wood  v.  Ordish,  3 
Sm.  &  Giff.  125 ;  Seton  on  Judgments  and  Orders,  5th  ed., 
p.  1406. 

April  20, 1897.     Boyd,  C.  :— 

The  special  case  puts  questions  which  I  answer  thus  : — 
1.  The  devise  of  lands  by  the  residuary  clauses  of  the 
will,  in  so  far  as  Ontario  is  concerned,  is  void  and  inoper- 
ative. 
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2.  The  trustees  hold  the  lands  to  the  use  of  the  plaintiff  Judgment, 
until  satisfaction  is  made  thereout  for  the  charges  thereon    BoydTo. 
of  debts  and  testamentary  expenses  mentioned  in  the  next 
answer,  and  thereafter  the  plaintiff  is  entitled  to  a  convey* 

ance  of  the  same. 

3.  These  lands  are  liable  to  contribute  pari  passu  with 
the  other  lands  of  the  testator  in  any  of  the  United 
States,  for  the  payment  of  his  debts  and  testamentary 
expenses. 

4.  The  ratable  proportion  chargeable  on  Ontario  lands 
for  this  purpose  may  be  raised  by  sale  of  an  adequate 
part,  or,  if  it  is  deemed  more  advisable  by  the  trustees,  the 
rents  may  be  applied  therefor  till  f uU  payment  is  made. 

E.  B.  B. 


[DIVISIONAL   COURT.] 

Wilson  v.  M^nes. 

Municipal  Elections  -Returning  Officer— Duties — Refusal  to  Deliver  Bal- 
lot Paper  to  Voter— Wilful  Act — Absence  of  Malice  or  Negligence— Lia- 
bility—Consolidated  Municipal  Act,  1892,  sees.  80,  168. 

The  plaintiff's  name  was  properly  entered  on  the  last  revised  assessment 
roll  of  a  municipality  as  a  tenant  of  real  property  of  the  value  enti- 
tling him  to  vote  at  a  municipal  election  under  Consolidated  Municipal 
Act,  1892,  sec.  80,  and  was  entered  on  the  voters'  list,  but  after  the  final 
revision  thereof,  he  ceased  to  be  the  tenant  and  to  occupy  the  property, 
although  he  continued  to  reside  in  the  municipality  and  was  the  owner  of 
real  property  as  a  freeholder  of  the  value  entitling  him  to  vote,  and  was 
such  freeholder  at  the  time  of  an  election.  At  each  election,  he  deman- 
ded a  ballot  paper  and  was  willing  to  take  the  oath  for  freeholders, 
but  the  defendant,  the  returning  officer,  refused  to  furnish  him  with  a 
ballot  or  to  permit  him  to  vote  unless  he  took  the  oath  required  for 
tenants : — 

Held,  that  the  defendant's  duties  were  merely  ministerial,  and  that  an 
action  for  a  breach  thereof  was  maintainable  without  any  proof  of 
malice  or  negligence  ;  that  the  plaintiff  was  entitled  to  vote  at  such 
election,  and  that  the  defendant  s  refusal  to  allow  him  to  vote  consti- 
tuted a  breach  of  his  duty,  and  rendered  him  liable  to  the  penalty 
given  by  section  168,  and  also  to  damages  at  common  law. 

This  was  an  appeal  by  the  defendant  from  the  judgment  Statement, 
of  Armour,  C.J.,  in  an  action  tried  by  him  without  a  jury, 
at  London,  at  the  Spring  Assizes  of  1896. 
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The  action  was  brought  against  the  defendant  to  recover 
the  penalty  of  $400,  imposed  by  section  168  of  the  Con- 
solidated Municipal  Act,  for  an  alleged  wilful  refusal  of 
the  defendant,  who  was  returning  officer  at  a  municipal 
election,  held  in  the  village  of  Parkhill,  to  furnish  a  ballot 
paper  to  the  plaintiff,  or  to  permit  him  to  vote  at  the  elec- 
tion, although  entitled  so  to  do,  and  although  he  had 
offered  to  take  the  proper  oath  to  be  administered  to  him 
according  to  the  provisions  of  the  Act.  The  statement  of 
claim  also  contained  allegations  sufficient  to  support  a 
cause  of  action  as  at  common  law  against  the  defendant 
for  his  refusal  to  furnish  the  ballot  paper,  and  to  permit 
the  plaintiff  to  vote,  his  refusal  to  do  so,  being  alleged  to 
have  been  malicious. 

The  learned  Chief  Justice  reserved  his  decision,  and 
subsequently  delivered  the  following  judgment: 

May  25th,  1896.    Armour,  C.  J.  :— 

The  plaintiff  was  upon  the  voters'  list,  and  was,  in  my 
opinion,  entitled  to  vote  at  the  election  and  no  question  of 
his  qualification  should  have  been  raised,  except  to  ascer- 
tain whether  he  was  the  same  person  as  was  intended  to 
be  designated  in  the  list  of  voters:  Consolidated  Muni- 
cipal Act,  1892,  sec.  82. 

And  the  plaintiff  was  entitled  to  select  for  himself  any 
one  of  the  forms  of  oath  contained  in  sections  102  to  105, 
both  inclusive,  whatever  might  have  been  the  description 
either  in  the  voters'  list  or  assessment  roll,  as  to  the  quali- 
fication or  character  in  respect  of  which  he  was  entered 
upon  the  list  or  roll :  sec.  105a. 

And  the  oath  so  selected,  should  have  been  administered 
by  the  defendant  at  the  request  of  any  candidate  or  his 
authorized  agent,  and  no  enquiries  should  have  been  made 
of  the  plaintiff,  except  with  respect  to  the  facts  specified 
in  such  oath :  sec.  106. 

I  find  that  the  defendant  in  refusing,  as  I  find  he  did, 


Digiti 


zed  by  G00gk 


XXVIII.]  WILSON  V.  MANES.  421 

to  permit  the  plaintiff  to  vote  at  the  said  election,  and  Judgment. 
in  refusing,  as  I  find  he  did,  to  administer  the  oath  selected  Armour,  C. J> 
by  the  plaintiff,  was  guilty  of  a  wilful  misfeasance,  and  of 
a  wilful  act  and  omission  in  contravention  of  the  said  Act, 
and  that  the  plaintiff  is  entitled  to  recover  from  the  defen- 
dant the  penalty  imposed  by  the  said  Act  of  four  hundred 
dollars. 

I  also  find  that  the  plaintiff  is  entitled  to  recover  dam- 
ages from  the  defendant  for  the  cause  of  action  set  forth 
in  the  seventh  paragraph  of  the  statement  of  claim,  and 
I  assess  such  damages   at  the  sum  of  four  hundred  dollars. 

The  duties  to  be  performed  by  the  defendant  as  deputy 
returning  officer  for  the  breach  of  which  he  was  sued  in 
this  action,  were  purely  ministerial,  and  for  the  breach  of 
such  a  duty,  an  action  lies  without  malice:  Pickering  v. 
James,  L.  R.  8  C.  P.  489. 

The  term  "  wilful,"  is  used  in  the  Consolidated  Municipal 
Act  of  1892,  sec.  168,  in  fche  sense  of  "  intentional,"  in  my 
opinion,  and  that  it  was  the  intention  of  the  defendant  to 
refuse  to  allow  the  plaintiff  to  vote,  there  could  be  no 
doubt. 

It  may  be  that  the  defendant  was  not  guilty  of  "  wilful 
misfeasance,"  within  the  meaning  of  those  words  as  inter- 
preted by  Boyd,  C,  in  Johnson  v.  Allen,  26  0.  R  550,  but 
he  was  certainly  guilty  of  a  wilful  act  and  omission,  and  I 
think  the  true  interpretation  of  the  word  "  wilful "  is  that 
put  upon  it  by  Bowen,  L.  J.f  in  Re  Young  and  Harston's 
Contract,  31  Ch.  D.  168,  174. 

This  provision  of  law  would  be  of  little  use  if  it  were 
necessary  for  the  party  aggrieved  to  prove  that  the  person 
refusing  his  vote  intended  to  do  so  contrary  to  his  own 
conviction.  Walton  v.  Apjohn,  5  0.  R  65,  shews  that 
notice  of  action  was  not  necessary. 

I  have  assessed  the  damages  for  the  cause  of  action  set 
forth  in  the  seventh  paragraph  of  the  statement  of  claim, 
merely  in  order  that  there  may  be  no  technical  difficulty 
in  the  way  of  the  plaintiff  recovering  for  one  or  other  of 
the  causes  of  action — that  upon  the  statute  or  that  upon 
55 — VOL.  XXVIII.  O.R. 
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Judgment,   the  common  law ;  but  it  is  not  my  intention  that  more 
Armour,  C J.  than  one  sum  of  four  hundred  dollars  shall  be  recovered  in 
this  action  with  costs  of  suit. 

The  learned  Chief  Justice  made  the  following  endorse- 
ment on  the  record. 

"  I  direct  that  judgment  be  entered  in  this  cause  at  the 
end  of  one  month  from  this  date  for  the  plaintiff  against 
the  defendant  for  the  sum  of  $400  damages,  to  be  entered 
generally ;  or,  if  the  ultimate  judgment  of  the  Court  shall 
be  that  the  plaintiff  is  entitled  to  recover  either  upon  the 
statute  only,  or  at  common  law  only,  then  in  respect  of 
that,  in  respect  of  which  it  is  determined  that  the  plain- 
tiff is  entitled  to  recover,  with  full  costs  of  suit" 

From  this  judgment  the  defendant  appealed  to  a  Divi- 
sional Court,  composed  of  Meredith,  C.  J.,  Rose,  and 
MacMahon,  JJ. 

On  October  26,  1896,  the  appeal  was  argued. 

E.  R  Cameron,  supported  the  appeal. 
Aylesworth,  Q.  C,  contra. 

The  facts  and  arguments  sufficiently  appear  in  the 
judgments.  The  following  authorities  were  referred  to: 
Johnson  v.  Allen,  26  0.  R.  550 ;  Walton  v.  Apjohn,  5  O.  R. 
65,  81 ;  Lewis  v.  Great  Western  R.  W.  Co.,  3  Q.  B.  D.  195  ; 
Re  Mayor  of  London  and  Tubbs,  [1894]  2  Ch.  524,  536; 
Fryce,  v.  Belcher,  16  L.  J.  N.  S.  C.  P.  264 ;  Regina  ex  reL. 
Wallis  v.  Bostwick,  2  U.  C.  L.  J.  166 ;  Election  Case,  8 
U.  C.  L.  J.  76  ;  Walsh  v.  Montague,  15  S.  C.  R.  495 ; 
Young  v.  Smith,  4  S.  C.  R.  494. 

March  1st,  1897.    Meredith,  C.  J. : — 

As  long  as  the  returning  officer  was  treated  as  more 
than  a  ministerial  officer  in  respect  of  his  duties  at  the 
election,  it  was  necessary  in  order  to  maintain  an  action 
against  him  by  one  who  had  been  wrongly  deprived  of  his 
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right  to  vote  by  his  conduct  to  allege  and  prove  malice,  but   Judgment, 
we  are,  in  my  opinion,  bound  by  the   case  of  Walton  v.    Meredith* 
Apjohn,  5  0.  R.  65,  to  hold  that  the  duties  of  the  defen-       'C*J- 
dant  in  taking  the  votes  at  the  polling  place  at  which  he 
was  returning  officer,  were  so  far,  at  all  events,  as  the  mat- 
ters with  respect  to  which  the  plaintiff  complains,  merely 
ministerial,  and  being  merely  ministerial,  an  action  lies  for 
breach  of  them  without  malice  or  negligence :  Pickering 
v.  James,  L.  R.  8  C.  P.  489. 

The  plaintiff  is,  therefore,  entitled  to  recover  on  the 
-second  branch  of  his  case,  unless  he  had  no  right  to  vote, 
in  which  case  he  would  not  be  entitled  to  recover  either  as 
a  person  aggrieved,  under  section  168,  or  at  common  law : 
Pryce  v.  Belcher,  4  C.  B.  866,  880. 

It  was  contended  on  the  part  of  the  defendant,  that  the 
plaintiff  had  not  the  right  to  vote. 

The  facts  on  this  branch  of  the  case  are  these :  The  plain- 
tiff was  properly  entered  upon  the  last  revised  assessment 
roll  of  the  municipality,  in  respect  of  real  property  of  the 
value  required  by  section  80  of  the  Act;  and  his  name 
appeared  on  the  proper  voters'  list  to  be  used  at  the  elec-  " 
tion,  as  a  person  qualified  to  vote  at  municipal  elections. 
He  had,  however,  after  the  final  revision  of  the  voters'  list, 
ceased  to  be  tenant  of  and  to  occupy  the  property  in  respect 
of  which  his  name  was  entered  upon  the  assessment  roll, 
though  he  continued  to  reside  in  the  municipality,  and  he 
had  become  possessed  of  real  property  as  a  freeholder,  and 
was  a  freeholder  in  his  own  right  in  the  municipality  at 
the  time  of  the  election. 

This  objection  is,  I  think,  not  well  founded. 

Section  79  of  the  Act,  deals  with  the  qualification  of 
voters.  Every  one  of  the  requisites  of  this  section,  the 
plaintiff  possessed ;  he  was  of  the  full  age  of  twenty- 
one  years,  and  a  British  subject;  he  was  rated  to  the 
■amount  required  on  the  revised  assessment  roll  of  the 
municipality,  upon  which  the  voters'  list  used  at  the 
election,  was  based,  for  real  property  held  in  his  own 
right;    and  he  was  at  the   date  of  the   election   in   his 
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Judgment.  own  right,  a  freeholder  of  the  municipality  ;  and  there  is 
Meredith,  nothing  in  the  oath  which  may  be  required  to  be  taken 
C,J#  by  a  person  claiming  to  vote  in  respect  of  a  freehold  (sec 
102)  that  prevented  him,  on  the  facts  to  which  I  have 
referred,  from  taking  that  oath.  Why  then  was  he  not 
entitled  to  vote  ?  As  I  understand  the  contention  of  the 
defendant,  it  is,  that  being  assessed  and  entered  on  the 
voters'  list  as  a  tenant,  the  plaintiff  could  not  properly  vote 
as  a  freeholder  unless  the  freehold  were  in  respect  of  the 
same  real  property  as  that  of  which  he  had  been  tenant, 
and  that  he  could  not  vote  as  a  tenant  because  he  had  not 
been  for  one  month  next  before  the  election,  and  was  not 
at  the  date  of  the  election,  a  tenant  in  the  municipality  : 
see  clause  2,  sub-sec.  1,  sec.  79. 

It  is,  I  think,  impossible  to  give  effect  to  this  contention 
of  the  defendant,  without  reading  into  the  Act  something 
which  is  not  to  be  found  there.  I  can  see  nothing  in  the 
Act  that  would  warrant  us  in  holding  that  the  right  of 
the  plaintiff  to  vote  was  limited  in  the  way  contended  for. 

Section  105a,  entitled  the  voter  to  select  for  himself  any 
one  of  the  four  forms  of  oath  prescribed  by  the  Act : 
"  Whatever  may  be  the  description  either  in  the  voters'  list 
or  assessment  roll,  as  to  the  qualification  or  character  in 
respect  of  which  he  is  entered  upon  the  list  or  roll." 

The  policy  of  recent  legislation,  has  been  to  have  all 
questions  of  qualification  settled  before  or  at  the  time  of 
the  revision  of  the  voters'  list,  and  to  make  the  revised 
voters'  list  conclusive  as  to  the  right  of  every  one  named 
therein  to  vote,  subject  to  his  taking,  if  required  to  do  so> 
the  prescribed  oath,  and  subject  with  regard  to  municipal 
elections,  to  the  conditions  and  restrictions  mentioned  in 
section  79,  having  reference  to  matters  subsequent  to  the 
revision  of  the  voters'  list. 

The  plaintiff's  name  was  entered  upon  the  proper  voters* 
list.  He  had  a  right  under  section  105a.  to  select  the  form  of 
oath  for  himself ;  he  selected  the  freeholder's  oath,  and 
there  was,  a*  I  have  said,  nothing  in  it  which  consistently 
with  the '  facts  of  his  case  he  could  not  truthfully  depose 
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to  ;  and  it  appears  to  me,  therefore,  that  he  had  not  only   Judgment, 
the  right  to  require  the  returning  officer  to  furnish  him    Meredith, 
with  a  ballot,   but  the  right  to  vote  in  the  sense  in  which        °-J* 
the  right  to  vote  is  spoken  of  in  Pryce  v.  Belcher. 

The  damages  are  large,  if  the  defendant  is  to  be  treated 
as  having  acted,  though  mistakenly,  in  good  faith,  but  it  is 
to  be  borne  in  mind — that  he  undertook  the  duties  of  the 
office — that  the  direction  of  the  statute  is  plain  and  expli- 
cit as  to  the  right  of  the  person  claiming  to  vote  to  select 
any  one  of  the  four  forms  of  oath  prescribed,  and  that 
that  direction  was  disregarded,  and  the  plaintiff  deprived 
of  his  right  to  exercise  his  franchise.  I  cannot,  therefore, 
say  that  the  learned  Chief  Justice  erred  in  assessing  the 
damages  at  the  sum  at  which  he  assessed  them. 

In  the  view  I  have  taken,  it  is  unnecessary  to  consider 
whether  the  plaintiff  was,  at  the  date  of  the  election,  and 
had  been  for  one  month  next  before  the  election,  a  house- 
holder in  the  municipality  within  the  meaning  of  clause  2 
of  sub-sec.  1  of  sec.  79 ;  nor  is  it  necessary  to  determine 
whether  the  act  of  the  defendant  complained  of,  was  wil- 
ful within  the  meaning  of  section  168,  and  I  do  not  express 
any  opinion  on  either  point. 

The  result  is,  that  the  appeal  must  be  dismissed  and 
with  costs ;  but  having  regard  to  the  general  importance 
of  the  questions  raised,  the  defendant  should  have  leave 
to  appeal  if  so.  advised. 

Rose,  J. : — 

I  agree  that  the  plaintiff  had  a  right  to  vote,  and  also 
that  if  required  to  take  an  oath  he  had  the  right  to  select 
for  himself  the  form  of  oath.  There  is  no  finding  of  malice 
against  the  defendant. 

There  is  no  evidence  that  there  was  any  request  made 
by  either  of  the  candidates  or  his  authorized  agent  that  an 
oath  should  be  administered  to  the  plaintiff.  If  there  was 
no  such  request,  the  plaintiff  had  a  right  to  vote  without 
taking  an  oath,  and  the  discussion  as  to  whether  he  could 
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Judgment,    properly  take  the  "  owners-oath,"  as  it  was  called,  or  the 
Bow,  J.     "  tenants'  oath,"  was  irrelevant,  and  the  expression  of  opin- 
ion on  the  question  by  the  defendant  was  immaterial. 

The  plaintiff  said  that  after  he  went  into  the  booth,  the 
scrutineer  on  the  "  opposite  side,"  objected  to  his  vote  on 
the  ground  that  the  plaintiff  was  not  a  tenant.  The  plain- 
tiff admitted  that  he  was  not  a  tenant,  but  said  he  was  an 
owner,  and  demanded  a  ballot  and  was  prepared  to  take 
the  owner's  oath. 

On  this  a  discussion  arose,  the  defendant  Haying  that  he 
could  administer  to  the  plaintiff  no  oath  except  the  ten- 
ant's oath,  and  the  plaintiff  refusing  to  take  the  tenant's 
oath,  then,  according  to  the  plaintiff's  evidence,  the  defen- 
dant instructed  his  clerk  to  write  opposite  the  plaintiff's 
name  "  refused  to  be  sworn,"  when  the  plaintiff  left  the 
booth. 

The  entry  was  not  "  refused  to  be  sworn,"  but  "  objected 
to  take  oath,  refused  to  take  tenants'  oath."  Had  the 
entry  been  "  refused  to  be  sworn,"  the  defendant  could  not 
have  delivered  the  ballot  paper  to  the  plaintiff  without 
violating  the  provisions  of  sub-sec.  5  of  sec.  143,  and  sub- 
jecting himself  to  a  penalty  of  $200.  But  as  there  had 
been  no  request  to  have  an  oath  administered,  and  as  there 
was  no  entry  of  "  refused  to  be  sworn,"  but  only  the  special 
entry,  it  was  then  quite  open  for  the  defendant  to  have 
given  the  plaintiff  a  ballot  if  he  had  requested  it.  But  all 
parties  seemed  to  have  acted,  erroneously  as  I  think,  on 
the  supposition  that  because  a  discussion  had  arisen  as  to 
the  qualification  of  the  plaintiff,  and  because  the  plaintiff 
had  offered  to  take  an  oath,  and  there  was  a  difference  of 
opinion  as  to  the  form  of  oath  he  could  properly  take, 
therefore  the  plaintiff  could  not  vote  ;  and  acting  on  such 
erroneous  view,  the  plaintiff  left  the  booth.  Subsequently 
later  in  the  day  the  plaintiff  had  delivered  to  the  defen- 
dant a  letter,  the  contents  of  which  we  have  not  in  evi- 
dence, and  afterwards  went  into  the  booth  and  asked  the 
defendant  "  if  he  was  still  of  the  same  mind,"  and  being 
answered  that  he  was,  he  again  left  the  booth,  after  the 
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defendant  had  called  a  constable's  attention  to  the  fact  of  fragment, 
the  plaintiff  being  in  the  room.  Rose,  J. 

Had  the  evidence  rested  here,  I  should,  I  think,  have 
come  to  the  conclusion  that  there  was  no  evidence  of  any 
refusal  by  the  defendant  to  deliver  to  the  plaintiff  a  ballot, 
but  upon  cross-examination,  the  following  questions  and 
answers  appear :  "  Q.  That  is  the  ground  he  refused  to 
give  you  the  ballot  because  you  refused  to  take  the  ten- 
ants' oath.     A.  That  is  what  he  said.1' 

It  must,  in  View  of  this  answer,  be  taken  to  be  the  fact 
that  a  ballot  paper  was  demanded  by  the  plaintiff  and 
refused  by  the  defendant  on  the  ground  that  the  plaintiff 
refused  to  take  the  tenants'  oath ;  and  that  this  was  not 
a  valid  or  legal  ground  of  refusal. 

As  far  as  pointed  out  to  us,  there  is  no  provision  in  the 
Municipal  Act  as  in  the  Election  Act  (see  Walton  v. 
Apjohn,  5  O.  R.  65,  at  p.  77),  for  the  deputy-returning 
officer  administering  the  oath  at  his  own  instance. 

If  there  was  no  reason  why  the  ballot  paper  should  not 
have  been  delivered  to  the  plaintiff,  I  cannot  see  how  the 
non-delivery  can  be  said  to  have  been  other  than  the 
breach  of  a  merely  ministerial  duty ;  and  following  Picker- 
ing v.  James,  L.  R.  8  C.  P.  489,  actionable  without 
averment  or  proof  of  malice  entirely  apart  from  the  stat- 
ute. But  if  the  finding  is  to  rest  on  this  ground,  I  think 
the  damages  assessed  are  much  too  large,  and  should  be  for 
reducing  them  to  a  very  much  less  sum.  If  it  should  be 
held  that  what  took  place  before  the  defendant  as  deputy- 
returning  officer,  amounted  to  a  request  to  administer  the 
oath,  and  that  the  entry  on  the  roll  was  equivalent  to  an 
entry  of  "  refusal  to  be  sworn,"  then  by  such  act  of  entry 
it  would  seem  as  if  the  defendant  had  put  it  out  of  his 
power  to  deliver  a  ballot  paper,  and  the  wrongful  act,  if 
any,  was  in  refusing  to  administer  the  oath  selected  by 
the  plaintiff. 

Such  a  cause  of  action  is  not  expressly  set  out ;  but  if 
the  pleadings  ought  to  be  considered  as  wide  enough  to 
cover  it  or  an  amendment  should  be  permitted,  the  ques- 
tion would  then  arise  as  to  the  effect  of  the  provision  in 
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Judgment.  secfcion  106|  yvL .  «  ^nd  no  enquiries  shall  be  made  of  any 
Rose,  J.  voter,  except  with  respect  to  the  facts  specified  in  such 
oaths  or  affirmations."  These  words  were  introduced  by 
I  think,  or  at  least  may  be  found  in,  sub-sec.  8  of  sec.  101 
of  the  29  &  30  Vict,  ch  51  (C).  The  provision  found  in  sec. 
105a  of  the  55  Vict,  was,  as  far  as  I  am  aware,  first 
introduced  by  that  Act. 

If  enquiries  may  be  made,  then  for  what  purpose  ?  Has 
the  officer  no  discretion  whatever  ?  Can  he  not  refuse  to 
administer  the  oath  where  the  enquiry  reveals  that  the 
facts  do  not  entitle  the  voter  to  take  any  one  of  the  three 
oaths.  Section  105a  certainly  says  that  the  voter  is 
not  deprived  of  his  right  of  selection  by  any  description  in 
the  voters'  list  or  assessment  roll  as  to  the  qualification  or 
character  in  respect  of  which  he  is  entered  upon  the  list  or 
roll ;  but  if  the  facts  which  may  be  enquired  into  shew 
that  no  one  of  the  oaths  would  be  true  on  the  facts  as 
stated  in  answer  to  the  enquiries,  must  the  deputy  return- 
ing officer  still  administer  the  one  of  the  three  as  selected 
by  the  voter  ?  If  anything  of  a  judicial  nature  attaches  to 
his  office  under  such  provision.,  then  malice  not  being 
found  there  is  no  finding  on  which  judgment  could  be 
rested  apart  from  the  provisions  of  section  168. 

If  the  plaintiff's  claim  is  based  upon  the  provisions  of 
section  168,  then  I  would*  adopt  the  argument  of  the 
learned  Chancellor  in  Johnson  v.  Allen,  26  O.  R.  550,  as  to 
the  meaning  of  the  word  "  wilful,"  unless  I  am  bound  by 
Walton  v.  Apjohn,  5  O.  R.  65,  to  hold  the  contrary — which 
question  I  do  not  find  it  necessary  now  to  determine. 

With  considerable  hesitation  I  agree  that  the  judgment 
must  be  affirmed,  except  as  to  the  amount  of  damages. 
These  I  think  should  be  reduced  to  say  $50,  which  would 
be  a  pretty  heavy  fine. 

MacMahon,  J. : — 

Was  the  plaintiff"  a  person  entitled  to  vote  at  the  elec- 
tion ?  If  not,  then  he  is  not  a  "  person  aggrieved,"  and 
therefore,  cannot  maintain  this  action. 
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The  Consolidated   Municipal  Act  provides  (section  79)   Judgment, 
that  amongst  others  entitled  to  vote  at  municipal  elections  MacMahon, 
(subject  to  the  two  following  sub-sections),  are  men  of  the         J# 
age  of  twenty-one  years,  subjects  of  Her  Majesty,  "  being 
rated     *     *     on  the  revised  assessment  roll,  upon  which 
the  voters'  list  used  at  the  election  is  based,  of  the  muni- 
cipality, for  real  property  held  in  their  own  right,  (or,  in 
case  of  married  men,  held  by  their  wives,")  etc. 

"  Firstly — All  persons,  whether  resident  or  not,  who  are, 
in  their  own  right  or  whose  wives  are,  at  the  date  of  the 
election,  freeholders  of  the  municipality  ; 

"  Secondly — All  residents  of  the  municipality,  who  have 
resided  therein  for  one  month  next  before  the  election,  and 
who  are,  or  whose  wives  are,  at  the  date  of  the  election, 
householders  or  tenants  in  the  municipality." 

The  plaintiff  was  rated  on  the  assessment  roll,  which  was 
finally  revised  on  the  28th  of  July,  1895,  as  the  tenant  of 
lots  11  and  12  Main  street,  Parkhill,  built  upon,  and  valued 
at  $600.  The  entry  on  the  voters'  list  followed  the  word- 
ing of  the  assessment  roll. 

The  defendant  having  in  the  month  of  September,  pur- 
chased a  property  in  the  same  municipality  and  ward,  as 
that  in  which  he  was  assessed  as  a  tenant  (which  property 
so  purchased,  he  stated  was  assessed  at  $400),  he  moved 
from  the  property  which  he  had  occupied  as  a  tenant,  to 
that  which  he  had  purchased,  about  the  1st  of  October, 
1895,  and  has  continued  to  reside  there  ever  since. 

In  the  Stormont  Election — (Rupert's  Case), — Hodgins9 
Election  Cases,  at  p.  39,  where  a  tenant  had  surrendered 
his  lease,  and  the  lessor  leased  to  a  new  tenant  two  days 
prior  to  the  final  revision  of  the  roll,  Kichards,  C.  J.,  after 
considering  the  clause  of  the  Ontario  Election  Act  then  in 
force,  32  Vict.  ch.  21,  sec.  5  (R.  S.  0.,  1877,  ch.  10,  sea  7), 
which  is  sufficiently  near  in  its  scope  and  language  to  sec.  79, 
sub-sees.  1,  2  and  3,  of  the  present  Act,  as  to  make  it  an 
authority  on  the  point  now  being  considered,  said :  "lam 
of  opinion  that  the  party  must  have  the  interest  that  quali- 
fies him  at  the  time  of  the  last  final  revision.  If  he  has 
56 — VOL.  XXVIII.  O.K. 
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Judgment,    it  then,  though  not  at  the  time  of  the  election,  he  can  pro- 
MaoMahon,   P^rly  vote  if  he  were  still  a  resident  of  the  electoral  divi- 
J-  sion,  but  not  unless  he  had  the  interest  at  the  time  of  the 

revision  of  the  roll." 

The  Act  contemplated  that  the  voters'  list  should  be 
conclusive  of  the  right  of  the  persons  named  therein  to 
vote,  with  this  addition,  in  the  case  of  a  tenant,  that  he 
had  been  a  resident  of  the  municipality  for  one  month 
before  the  election,  and  was,  at  the  time  of  the  election,  a 
householder  or  tenant  in  the  municipality.  And  in  the 
case  of  a  freeholder,  that  he  was  such  at  the  date  of  the 
election. 

The  plaintiff  was  residing  in  his  own  house  within  the 
municipality  at  the  time  of  the  election  ;  and  was  a  free- 
holder, and  therefore  an  "  owner,"  in  which  character  he 
offered  to  take  the  oath. 

The  oath  or  affirmation  of  a  person  claiming  to  vote  a* 
a  tenant  (sec.  103),  is  not,  that  he  on  the  day  of  election 
is  possessed  as  tenant  of  the  real  estate,  in  respect  of  which 
his  name  is  entered  on  the  list ;  but  that  on  the  day  of  the 
final  revision  of  the  assessment  roll  upon  which  the  voters' 
list  used  at  the  election  is  based — namely,  on  the  28th  of 
July,  1895 — he  was  so  possessed  as  tenant,  etc.  That  he 
is  a  householder  or  tenant  within  the  municipality.  And 
that  he  had  been  a  resident  within  the  municipality  for  one 
month  next  before  the  election. 

There  could  be  no  question  as  to  the  plaintiff's  right  ta 
take  that  oath. 

Being  qualified  as  a  tenant  at  the  time  of  the  revision 
of  the  assessment  roll,  and  his  name  appearing  on  the 
voters'  list,  and  being  a  resident  of  the  municipality  for 
one  month  prior  to  the  election,  and  also  freeholder  therein 
at  the  time  of  the  election,  the  plaintiff  was  clearly  enti- 
tled to  vote  at  such  election  on  the  6th  of  January,  1896. 

Section  82  of  the  Act,  provides  that  "  No  question  of 
qualification  shall  be  raised  at  any  election,  except  to  ascer- 
tain whether  the  person  tendering  his  vote  is  the  same 
person  as  is  intended  to  be  designated  in  the  list  of 
voters." 
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And  by  section  105a,  the  voter  claiming  to  vote  is  enti-   Judgment, 
tied  to  select  for  himself  for  such  purpose,  any  one  of  the  MacMahon, 
forms  mentioned  in  the  Act,  sections  102  to  105,  inclusive,         J« 
"  whatever  may  be  the  description  either  in   the  voters' 
list  or  assessment  roll  as  to  the  qualification  or  character 
in  respect  of  which  he  is  entered  upon  the  list  or  roll." 

When  the  plaintiff  desired  to  poll  his  vote,  his  right  to 
vote  was  challenged  by  one  of  the  scrutineers,  on  the  ground 
that  the  plaintiff  was  not  a  tenant.  There  was  no  request 
made  by  a  candidate  or  a  scrutineer  under  section  106,  on  the 
plaintiff' as  deputy  returning  officer,  requiring  him  to  ad- 
minister any  oath  to  the  plaintiff;  and  he  (plaintiff)  was 
therefore  entitled  to  demand  and  receive  a  ballot  paper 
without  submitting  to  take  any  oath.  The  plaintiff,  how- 
ever, did  offer  to  take  the  owner's  oath,  which  the  defen- 
dant refused  to  administer  and  replied  that  he  had  no 
alternative  but  to  administer  the  tenant's  oath.  That  is, 
the  defendant  refused  to  administer  the  oath  selected  by 
the  plaintiff,  which  would  have  entitled  him  to  a  ballot 
paper ;  and  the  defendant  was  thereby  guilty  of  refusing 
to  deliver  to  the  plaintiff  a  ballot  paper. 

There  was  a  time  when  deputy  returning  officers  had 
.cast  upon  them  the  performance  of  judicial  as  well  as  min- 
isterial duties.  But  now,  under  the  Consolidated  Munici- 
pal  Act,  there  is  no  judicial  duty  whatever  for  a  deputy 
returning  officer  to  perform.  In  fact,  the  sections  of  the 
Act  relating  to  the  duties  of  the  deputy  returning  officer 
appear  to  have  been  framed  with  the  design  of  depriving 
him  of  anything  which  might  savor  of  judicial  discretion 
in  the  performance  of  such  duties. 

The  duties  of  the  office  are  wholly  ministerial.  And  it 
was  held  that  under  the  Ballot  Act  of  1872,  relating  to 
Municipal  Elections  in  England,  that  the  duties  of  the  pre- 
siding officer  were  purely  ministerial,  and  for  a  breach  of 
them  an  action  lies  by  a  party  who  had  lost  his  election, 
without  proof  of  malice  or  negligence :  Pickering  v.  James, 
L.  R.  8  C.  P.  489. 

Section  168  of  the  Consol.  Municipal  Act,  provides  that 
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Judgment.    «  Every  officer  and  clerk  who  is  guilty  of  any  wilful  mis- 
MacMahon,  feasance,  or  any  wilful  act  or  omission,      *      *      shall,  in 
**•  addition  to  any  other  penalty  or  liability  to  which  he  may 

be  subject,  forfeit  to  any  person  aggrieved  by  such  mis- 
feasance, act  or  omission,  a  penal  sum  of  $400/' 

The  case  of  Pryce  v.  Belcher,  4  C.  B.  866,  at  p.  880,  was 
relied  on  by  Mr.  Cameron,  as  shewing  that  it  was  necessary 
under  the  above  section  to  prove  that  the  defendant  acted 
maliciously.  That  case  was  decided  under  the  English  Act, 
6&  7  Vicfi.  ch.  18,  and  was  before  the  Court  on  demurrer, 
in  3  C.  B.  58 ;  and  after  trial,  in  4  C.  B.  800,  on  motion  to 
enter  judgment  for  the  plaintiff  for  the  amount  at  which 
the  jury  had  assessed  the  damages  in  his  favour.  The 
returning  officer  exceeded  the  limit  of  his  duty,  which  by 
the  81st  section  of  the  Act,  was  confined  to  putting  the 
question  as  to  the  indentity  of  the  voter,  and  whether  he 
had  voted  before  at  the  election.  Still,  the  judgment  was 
in  his  favour,  on  the  ground  that  under  section  79  of  the 
Act,  the  plaintiff,  in  consequence  of  non-residence,  had  lost 
his  right  to  vote. 

The  editors  of  Smith's  L.  C.  (9th  edition),  at  p.  323,  com- 
menting on  that  case,  say :  "  It  appears  to  have  been 
assumed  that  after  the  passing  of  this  Act"  (6  &  7  Vict, 
ch.  18),  "  the  officer  might  be  liable  to  an  action  for  damages 
for  refusing  to  receive  a  vote  wilfully,  though  not  malici- 
ously. But  it  was  not  necessary  in  that  case  to  consider 
the  effect  of  the  97th  section  of  the  Act,  which  provides  a 
particular  remedy,  namely,  an  action  of  debt  for  a  penalty 
against  the  returning  and  other  officers  for  every  wilful 
misfeasance  or  wilful  act  of  commission  or  omission  con- 
trary to  the  Act,  but  preserves  any  remedy  against  any 
returning  officer,  according  to  the  law  then  in  force." 

Pryce  v.  Belcher,  does  not  make  in  favour  of  the  defen- 
dant. 

The  meaning  to  be  attached  to  the  word  "  wilful,"  was 
considered  by  Lord  Justice  Bo  wen,  in  Re  Young  and  Hara- 
ton'8  Contract,  31  Ch.  D.  168,  at  p.  174,  where  he  said: 
"  Wilful     *     *     is  a  word  of  familiar  use  in  every  branch 
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of  law,  and  although  in  some  branches  of  law  it  may  have   Judgment. 
a  special  meaning,  it  generally,  as  used  in  Courts  of  Law,  MacMahon, 
implies  nothing  blameable,  but  merely  that  the  person  of         ?•, 
whose  action  or  default  the  expression  is  used,  is  a  free 
agent,  and  that  what  has  been  done,  arises  from  the  spon- 
taneous action  of  his   will.     It  amounts  to  nothing  more 
than  this,  that  he  knows  what  he  is  doing,  and  intends  to 
do  what  he  is  doing,  and  is  a  free  agent." 

In  The  Commomvealth  v.  Kneeland,  20  Pick.  206,  at  p. 
245,  Martin,  J.,  in  defining  the  meaning  to  be  attached  to 
the  word  "  wilful,"  where  a  statute  made  it  blasphemy  to 
wilfully  deny  God  with  the  intent  to  caluminate  Him  and 
impair  and  destroy  the  reverence  due  to  Him,  said  :  "  To 
make  '  wilful '  imply  both  wrong  and  malice,  is  to  give 
to  it  a  force  and  effect  beyond  what  it  will  bear,  or  what 
can  be  maintained,  either  in  common  acceptation  or  its 
legal  import." 

In  The  State  v.  Clark,  29  N.  J.  L.  96,  the  defendant  was 
indicted  and  found  guilty  under  an  Act  which  made  it  a 
misdemeanour  for  any  person  to  "wilfully  open,  break 
down,  or  destroy  any  fences,  rails  or  enclosures,  belonging 
to  or  in  the  possession  of  any  other  person." 

The  Supreme  Court  of  New  Jersey,  on  a  motion  for  a 
new  trial,  in  dealing  with  the  statute,  said,  at  p.  98 :  "  In 
what  sense  is  the  term  c  wilful '  used  ?  In  common  parlance, 
'wilful'  is  used  in  the  sense  of  '  intentional/  as  distinguished 
from  'accidental'  or  'involuntary.'  Whatever  one  does  inten- 
tionally he  does  wilfully.  It  is  used  in  that  sense  in  this  Act." 

By  an  Act  of  the  State  of  Iowa,  railway  companies  were 
required  annually  to  fix  their  rates  of  fare  for  passengers 
and  freight,  etc.;  and  it  was  provided  that  each  company 
"on  the  first  day  of  October  following,  shall  put  up  at 
all  stations  on  its  road,  a  printed  copy  of  such  fare,  and 
freights,  and  cause  the  same  to  remain  posted  during  the 
year.  For  wilfully  neglecting  so  to  do,  or  for  receiving 
higher  rates  for  fare,  or  freight,  than  those  posted,  the 
company  shall  forfeit  not  less  than  $100,  nor  more  than 
$200,  to  any  person  injured  thereby  or  suing  therefor." 
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Judgment.        In  an  action  to  recover  for  several  cases  of  alleged  over- 
MacMahon,  charge   upon   merchandise   transported,   for   the  penalty 
J#  imposed  for  wilful  neglect  to  post  copies  of  rates  of  fare, 

etc.,  the  Court,  on  an  appeal  by  the  defendants  from  a 
judgment  in  favour  of  the  plaintiff  referring  to  the  clause 
providing  for  the  penalties,  said:  "It  is  intended,  as  all  other 
penalties,  to  deter  those  who  may  come  under  the  terms 
of  the  Act  from  violating  its  provisions,  and  it  is  in  the 
nature  of  a  forfeiture,  for  an  illegal  act  done,  to  be  recov- 
ered at  the  suit  of  the  party  injured.  *  *  It  is  said  by 
the  defendant's  counsel  that  the  word  '  wilfully/  implied 
the  idea  of  malice  of  a  mild  kind,  and  evil  intent  without 
excuse.  Such  may  be  its  meaning  in  indictments  and 
criminal  statutes.  But  it  is  not  to  be  so  understood  here. 
The  word  means  'obstinately',  'stubbornly' ; '  with  a  design' ; 
'  with  a  set  purpose ' ;  and  this  definition  must  be  applied  to 
it  where  it  occurs  in  the  statute  under  consideration.  If 
defendant  '  with  design  or  with  a  set  purpose,'  and  not 
through  mistake  or  inadvertence,  omitted  to  post  the  rates, 
liability  thereon  attaches  for  the  omission.  This  is  the 
plain  meaning  of  the  law.  There  was  evidence  tending  to 
prove  the  omission  to  post  the  rates  '  by  design  * ;  the 
fact  was  one  for  the  jury  and  not  for  the  Court,  for  it  is 
an  ingredient  in  the  transaction — a  fact  which  goes  to 
establish  defendant's  liability":  Fuller  v.  Chicago  and 
North-western  R  W.  Co.,  31  Iowa  187,  at  pp.  202,  204. 

The  decision  in  Barnadiston  v.  Soame,  7  St.  Tr.  431, 
occasioned  the  passing  of  the  statute  7  &  8  Wm.  III., 
ch.  7,  which  gives  an  action  against  a  returning  officer  for 
all  false  returns  wilfully  made,  and  for  double  returns 
falsely,  wilfully  and  maliciously  made.  (See  note  to  Bar- 
man v.  Tappenden,  1  East  555,  at  p.  568.) 

I  have  not  been  able  to  find  any  case  decided  on  this 
statute.  But  the  Legislature  was  distinguishing  between 
the  kinds  of  proof  required  in  the  two  cases— one  where 
it  was  only  necessary  to  shew  the  wilful  or  intentional  act, 
and  the  other  where,  in  addition  to  the  act  being  done 
wilfully,  it  must  be  shewn  that  the  other  ingredient — 
malice — actuated  the  returning  officer. 
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Chief  Justice  Armour  construed  the  term  "  wilful "  in    Judgment, 
our  Act,  as  meaning  "  intentional/'  and  said  there  could  be 
no  doubt  that  the  defendant  intended  to  refuse  to  allow         J# 
the  plaintiff  to  vote. 

The  proper  interpretation  has,  in  my  opinion,  been  given 
to  the  word  "  wilful "  in  the  judgment  appealed  against. 
And,  as  so  forcibly  put  by  the  learned  Chief  Justice, 
*'  This  provision  of  the  law  would  be  of  little  use  if  it  were 
necessary  for  the  party  aggrieved  to  prove  that  the  person 
refusing  his  vote  intended  to  do  jso  contrary  to  his  own 
conviction." 

The  appeal,  in  my  view,  must  be  dismissed  with  costs. 

G.  F.H. 


Quinn  v.  The  Corporation  of  the  Town  of  Orillia. 

Municipal  Corporations— Fire  Limits — Erection  of  Buildings  Within — By- 
law There/or—  Validity  —Consolidated  Municipal  Act,  1892,  sec  496, 
sub-sec.  10. 

■Sab-section  10  of  section  496,  Consolidated  Municipal  Act,  1892,  which 
empowers  the  corporation  of  a  city,  town  or  village  to  pass  by-laws 
"  for  regulating  the  repair  or  alteration  of  roofs  or  external  walls  of 
existing  buildings  "  within  the  fire  limits,  "  so  that  the  said  buildings 
may  be  more  nearly  fire  proof,"  does  not  empower  the  council  to  pass 
a  by-law  requiring  "all  buildings  damaged  by  fire,  if  rebuilt  or  par- 
tially rebuilt,"  to  be  made  fire  proof,  at  the  peril  of  such  building 
being  removed  at  the  expense  of  the  owner. 

This  was  an  action  tried  before  Street,  J.,  at  the  non-  statement, 
jury  Sittings  at  Barrie,  on  the  15th  March,  1897,  when 
Pepler,  Q.  C,  appeared  for  the  plaintiff,  and  J.  McCosh,  for 
the  defendants. 

The  plaintiff  was  the  owner  of  two  small  frame  build- 
ings connected  together,  and  being  within  the  limits  set 
out  in  a  by-law  of  the  defendants'  corporation,  passed  for 
the  purpose  of  fixing  fire  limits,  and  regulating  the  erec- 
tion of  the  buildings  within  those  limits.  A  fire  took 
place  and  one  of  the  buildings  was  materially  injured  by 


Digiti 


zed  by  GoOgk 


436  THE  ONTARIO  REPORT8.  [VOL. 

Axgumeot.  it.  The  back  part  of  the  building  was  destroyed  ;  the 
partitions  on  the  ground  floor  were  burned,  and  the  roof 
dropped  upon  the  upper  story  by  reason  of  the  ends  of 
the  timbers  upon  which  it  rested  being  weakened  or  de- 
stroyed. The  plaintiff,  after  communicating  his  intention 
of  doing  so  to  the  board  of  works  committee  of  the  defen- 
dants' council,  and  being  warned  not  to  do  so,  proceeded 
to  replace  with  wood  the  portions  of  the  building  which 
had  been  destroyed.  The  defendants  notified  him  of  their 
intention  to  pull  down  the  proposed  new  portions  of  the 
building  for  contravention  of  their  by-law,  and  this  action 
was  brought  to  restrain  them  from  doing  so.  The  plain- 
tiff alleged  that  the  by-law  was  illegal  and  beyond  the 
powers  of  the  defendants. 

The  by-law  upon  which  the  defendants  relied,  was  set 
out  in  the  statement  of  defence,  as  follows  : — 

"  By-law  No.  287,  for  the  purpose  of  regulating  the  erec- 
tion of  buildings  within  certain  areas  of  the  town  of 
Orillia. 

The  corporation  of  the  town  of  Orillia,  by  its  council, 
enacts : — 

1.  That  from  and  after  the  passing  of  this  by-law,  no 
wooden  building'or  buildings,  other  than  those  built  with 
main  walls  of  brick,  stone  or  ironbrick  or  ironclad  (except 
as  mentioned  in  clause  2),  and  roofing  of  incombustible 
material,  shall  be  erected  within  the  following  limits  of  the 
town  of  Orillia,  that  is  to  say  :   [setting  them  out.] 

2.  That  no  brick  veneered,  or  ironclad  buildings  shall 
be  erected  within  one  hundred  feet  south  from  the  south- 
erly boundary  of  Mississaga  street,  or  north  one  hundred 
feet  from  the  northerly  boundary  of  said  street,  between 
Andrew  street  and  the  lake. 

3.  That  no  additions  to  buildings  already  erected  in 
said  areas  shall  be  made,  excepting  they  are  built  in  accor- 
dance with  sections  one  and  two. 

4.  That  all  persons  desiring  to  build  within  the  areas, 
mentioned  in  sections  one  and  two  shall,  before  doing  so, 
make  an  application  in  writing  to  the  chairman  of  the 
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board  of  works  for  a  permit  to  do  so ;  and  shall  file  a  plan  Argument 
and  specifications  of  the  building  or  buildings  proposed  to 
be  erected,  in  duplicate,  and  shewing  the  lot  and  street  on 
which  the  same  is  proposed  to  be  erected ;  and  shall  not 
proceed  with  the  building  of  same  until  such  permit  is 
issued  by  said  chairman. 

5.  That  no  building  not  built  in  accordance  with  this 
by-law,  shall  be  removed  and  placed  within  the  limits 
defined  in  sections  one  and  two;  and  no  building  now  within 
the  areas  above  defined,  shall  be  removed  and  placed  within 
said  area  in  a  different  portion  of  same,  if  not  built  in 
accordance  with  said  sections. 

6.  That  all  buildings  damaged  by  tire,  if  rebuilt  or  par- 
tially rebuilt,  shall  be  made  fireproof,  in  accordance  with 
sections  one  and  two. 

7.  That  any  person  or  persons  guilty  of  an  infraction 
of  this  by-law,  shall  be  liable  to  a  fine  of  from  one  dollar 
to  twenty  dollars,  in  the  discretion  of  the  police  magistrate, 
mayor,  or  justice  of  the  peace,  before  whom  the  person  so 
offending  is  convicted ;  and  in  default  of  payment  of  the 
fine  so  imposed,  distress  shall  be  made  of  the  defendants' 
goods  and  chattels ;  in  default  of  sufficient  distress,  the 
defendant  shall  be  committed  to  gaol  for  a  term  not  ex- 
ceeding thirty  days. 

8.  That  the  corporation  of  the  town  of  Orillia  are  hereby 
authorized  to  instruct  their  proper  official  or  officials  to 
pull  down  and  remove,  at  the  expense  of  the  owner  or 
owners  thereof,  any  building  which  may  be  constructed, 
rebuilt,  placed,  or  in  course  of  construction,  in  contraven- 
tion of  this  by-law. 

9.  That  the  corporation  of  the  said  town  are  hereby 
authorized,  in f  case  of  a  contravention  of  this  by-law,  to 
proceed  under  either  clause  seven  or  eight  of  this  by-law, 
or  under  both. 

10.  That  all  by-laws  heretofore  passed  by  the  town  of 
Orillia,  defining  fire  limits  in  said  town,  are  hereby  re- 
pealed. 

57 — VOL.  XXVIII.  O.K. 
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Judgment     April  10,  1897.      STREET,  J. : — 

Street*  J. 

I  think  section  6  of  the  by-law  is  the  one  upon  which, 
if  at  all,  the  defendants  must  rest  their  right  to  pull  down 
the  plaintiff's  building  under  section  8.  Section  6  of  the 
by-law  is  evidently  intended  as  an  exercise  of  the  right 
given  by  part  of  sub-sec.  10  of  sec.  496  of  the  Consolida- 
ted Municipal  Act  of  1892,  which  gives  the  corporation 
of  every  city,  town,  or  incorporated  village,  power  to  pass 
by-laws  "for  regulating  the  repairing  or  alteration  of 
roofs  or  external  walls  of  existing  buildings "  within  the 
fire  limits,  "  so  that  the  said  buildings  may  be  made  more 
nearly  fire  proof." 

I  do  not  think  that  this  language  is  sufficient  to  justify 
a  corporation  in  passing  a  by-law  that  no  repair  to  or  alter- 
ation in  the  roof  or  external  wall  of  a  building  within  the 
fire  limits,  however  slight  such  repair  or  alteration  might 
be,  could  be  made  without  ipso  facto  entitling  the  corpor- 
ation to  require  the  whole  roof  and  external  walls  to  be 
made  of  new  fire  proof  material.  What  are  the  exact 
limits  of  the  jurisdiction  intended  by  the  Act  it  may  not  be 
an  easy  matter  to  ascertain ;  but  where  the  result  of  an 
infringement  of  the  by-law  is  that  a  summary  destruc- 
tion of  the  offending  structure  may  be  directed  by  the 
council,  the  by-law  should  certainty  not  exceed  the  limits 
imposed  by  the  language  of  the  Act  on  which  it  is  foun- 
ded. 

The  provision  of  this  by-law  is,  "that  all  buildings 
damaged  by  fire,  if  rebuilt  or  partially  rebuilt,  shall  be 
made  fire  proof,  in  accordance  with  sections  one  and  two." 
The  question  is,  whether  this  section  is  in  excess  of  the 
authority  conferred  by  the  statute  ;  and  I  am  of  opinion 
that  it  is.  The  statute  only  authorizes  the  regulating  of 
the  repair  or  alteration  of  the  roof  or  external  walls,  and 
a  by-law  under  it  could  not  provide  that  the  repair  or 
alteration  of  an  interior  wall  should  entitle  the  council 
to  insist  upon  the  exterior  walls  and  roof  being  replaced 
by   fire  proof  materials.      The  by-law  here  in  question 
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in  effect  goes  as  far  as  this.  If  the  interior  portion  Judgment, 
only  of  a  building  were  to  be  so  injured  by  a  fire  as  to  street,  J. 
require  rebuilding,  although  the  outer  walls  and  roof 
should  be  untouched,  the  council,  if  this  by-law  were  to 
prevail,  might  insist  upon  their  being  made  fire  proof  in 
accordance  with  its  earlier  sections,  that  is  upon  their  being 
rebuilt  with  fire  proof  materials  upon  pain  of  their  being 
torn  down.  There  is,  therefore,  in  my  opinion,  no  by-law 
applicable  to  the  present  case,  which  has  a  statutory  foun- 
dation ;  the  by-law  which  has  been  passed  is  in  excess,  so 
far  as  the  6th  section  is  concerned,  of  the  powers  of  the 
council,  and  cannot,  therefore,  be  enforced. 

Under  these  circumstances,  it  is  unnecessary  for  me  to 
consider  the  other  objections  taken  to  the  validity  of  other 
portions  of  the  by-law ;  and  the  plaintiff  must  be  declared 
entitled  to  the  relief  asked   for  and  to  his  costs  of  the 

action. 

G.  F.  H. 


Baker  v.  Stuart. 

WiU—Rule  Against  Perpetuity— ThelluMon  Act— 52  Vict.  ch.  10,  sec.  2  (0.). 

A  testator  directed  his  executors  to  lease  and  rent  and  invest  his  lands, 
money  and  mortgages  for  the  term  of  60  years,  after  which  the  pro- 
perty was  to  be  divided  as  in  bis  will  provided  : — 

Held,  that  this  infringed  the  rale  against  perpetuity,  and  52  Vict:  ch.  10, 
sec.  2  (O.),  and  was  invalid. 

This  was  an  action  brought  by  the  executors  of  the  last  statement, 
will  and  testament  of  James  N.  Stuart,  deceased,  for  the 
construction  of  the  will.     The  defendants  were  the  widow, 
Margaret  Stuart,  and  the  heirs  and  heiresses  at  law  and 
next  of  kin  of  the  deceased. 

The  testator  died  on  August  30th,  1896,  and  by  the 
third  clause  of  his  will,  dated  September  17th,  1895,  be- 
queathed to  his  wife  all  his  personal  property,  and  then 
proceeded  as  follows  : — 
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Statement.  «  Fourthly,  I  order  my  executors  to  lease  and  rent  and 
invest  from  one  to  five  years,  from  time  to  time,  all  lands, 
money,  and  mortgages  that  I  may  be  possessed  of  at  the 
time  of  my  death,  for  the  term  of  sixty  years,  and  for  to 
appoint  their  successors,  and  at  the  expiration  of  sixty- 
years  the  property  and  funds  shall  be  divided  to  those  of 
my  heirs  that  are  members  of  the  Presbyterian  Church 
only,  and  that  has  been  members  of  the  said  Church  for  at 
least  ten  years." 

The  defendant.  Margaret  Stuart,  contended  that  the 
fourth  clause  of  the  will  was  void  and  of  no  effect,  and 
that  she  was  entitled  to  all  the  personal  property  of  which 
the  testator  died  possessed!  The  other  defendants  pleaded  in 
like  manner  that  the  fourth  clause  was  void,  and  that  there 
was  an  intestacy  as  to  all  the  property  referred  to  in  it, 
and  also  that  Margaret  Stuart  was  put  to  her  election  be- 
tween the  bequest  to  her  and  her  dower,  on  the  ground 
that  the  fourth  clause  shewed  an  intention  that  she  should 
not  have  any  interest  in  or  control  over  the  lands  of  the 
deceased.  The  action  was  tried  before  Boyd,  C,  at  Corn- 
wall, on  March  16th,  1897. 

D.  B.  Maclennan,  Q.C.,  and  G.  H.  Cline,  for  the  plaintiffs. 

James  Leitch,  Q.  C,  and  R.  A.  Pringle,  for  the  widow. 

ii.  Smith,  and  D.  H.  Maclean,  for  the  other  defendants. 

March  18th,  1897.     BorD,  C.  :— 

At  the  hearing  I  declared  that  the  fourth  clause  of  the 
will  of  James  N.  Stuart  was  invalid.  On  referring  to  the 
cases  it  seems  to  be  objectionable  in  every  point  of  view  as 
infringing  the  rules  against  perpetuity  and  being  in  con- 
travention of  the  provisions  of  the  Thellusson  Act,  52  Vict 
ch.  10,  sec.  2  (0.).  The  attempt  is  made  to  accumulate 
lands,  money,  and  mortgages  for  the  term  of  sixty  years 
from  the  time  of  the  testator's  death,  and  then  to  make  the 
accumulated  mass  divisible  among  such  of  the  testator's 
heirs  as  are,  and  have  for  ten  years  before  the  time  of  dis- 
tribution, been  members  of  the  Presbyterian  Church.  Now, 
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under  the  rule  as  to  perpetuity,  property  cannot  be  tied  Judgment, 
up  longer  than  for  a  life  in  being  and  twenty-one  years  after ;  Boyd,  0. 
and  the  limit  of  sixty  years  may  continue  very  much 
longer:  Curtis  v.  Lutein,  5  Beav.  154.  This  period  is 
shortened  by  the  Thellusson  Act,  and  no  part  of  the  accu- 
mulating clause  can  be  shortened  under  that  Act,  for  the 
whole  is  held  in  suspense  till  the  sixty  years  have  expired. 
The  result  is  that  in  legal  construction  this  clause  of  the 
will  has  to  be  expunged,  leaving  all  the  rest  standing  good 
according  to  the  rule  in  Eyre  v.  Harden,  2  Kean  569; 
and  Couch  v.  Argles,  34  Bea.  127,  affirmed  2  DeG.  J.  &  S.  657.  . 

Turning  then  to  the  will  we  find  an  absolute  gift  of  all 
the  personal  property  to  the  wife,  which  will  now  have  its 
full  operation  without  restriction  from  the  expunged  clause. 
She  will  take  all  the  personalty,  including  the  stock  and 
mortgages,  and  will  also  have  her  dower  out  of  the  realty, 
which  sum  descends  as  upon  an  intestacy  to  the  other  de- 
fendant heirs- at-law  of  the  testator,  according  to  their 
several  proportions. 

Judgment  will  be  in  this  form  with  costs  out  of  estate, 
down  to  this  judgment.  The  Master  at  Cornwall  can 
settle  the  rights  of  the  heirs-at-law  inter  se,  and  sell  the 
land  if  that  is  desired ;  the  costs  of  which  will  be  borae 
personally  by  the  parties  interested. 
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Newsome  et  al.  v.  County  op  Oxford. 

Municipal  Corporations — Equipment  of  Court  8  of  Justice — Offices — "  Fur- 
niture"— Stationery — Liability — Authority — County  Council — R.  S.  0. 

ch.  184,  *&*•  WG,  470. 

By  sec.  466  of  the  Municipal  Act,  R.  S.  O.  ch.  184,  it  was  enacted  that 
the  county  council  shall  "provide  proper  offices,  together  with  fuel, 
light,  and  furniture,  for  all  officers  connected  with  the  Courts  of  Jus- 
tice," etc. : — 

Held,  that  "  furniture  "  must  include  everything  necessary  for  the  fur- 
nishing of  the  offices  referred  to  in  the  enactment  for  the  purpose  of 
transacting  such  business  as  might  properly  be  done  in  such  offices ; 
and  the  word  therefore  included  stationery  and  printed  forms  in  nse  in 
the  Courts. 

Ex  p.  Turquand,  14  Q.  B.  D.  643,  followed. 

Held,  also,  upon  the  facts  of  this  case,  that  a  local  officer  of  the  Courts, 
who  had  ordered  supplies  of  stationery  and  forms  from  the  plaintiffs  for 
his  office,  was  duly  authorized  by  the  defendants'  council  to  do  so,  pur- 
suant to  the  provisions  of  sec.  470  of  R.  S.  O.  ch.  184. 

Statement  This  action  was  begun  in  the  1st  Division  Court  in  the 
county  of  Oxford,  and  was  removed  by  order  into  the 
High  Court.  The  plaintiffs,  who  were  law  stationers, 
claimed  from  the  defendants,  the  corporation  of  the  county 
of  Oxford,  $95.75,  the  balance  of  an  account  for  writing 
paper,  blotting  paper,  envelopes,  and  other  articles  of  sta- 
tionery, and  Surrogate  Court  and  County  Court  printed 
forms,  supplied  on  the  order  of  Mr.  James  Canfield, deputy 
clerk  of  the  Crown,  clerk  of  the  County  Court,  and  regis- 
trar of  the  Surrogate  Court,  of  the  county  of  Oxford,  for 
use  in  his  office.  The  defendants  contested  their  liability 
for  the  price  of  the  goods,  and  counterclaimed  for  $101.39, 
the  price  of  similar  articles  supplied  by  the  plaintiffs  to 
Mr.  Canfield  in  previous  years,  and  paid  for  out  of  the 
corporation  funds. 

The  trial  was  begun  before  Kose,  J.,  without  a  jury,  at 
Woodstock,  on  the  26th  April,  1892,  and  was  concluded  at 
Toronto  on  the  27th  May,  1892. 

Fullerton,  Q.  C,  for  the  plaintiffs. 

Osier,  Q.  C,  for  the  defendants. 
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August  26, 1895.    Rose,  J. : —  Judgment, 

Rose,  J« 

I  postponed  the  giving  of  judgment,  hoping  a  suggested 
settlement  might  be  carried  out.  But,  as  this  has  not  been 
accomplished,  I  now  express  the  opinion  I  have  formed. 

By  sec.  466  of  the  Municipal  Act,  ch.  184,  R.  S.  O.  1887, 
which  was  the  Act  in  force  at  the  dates  of  the  trans- 
actions in  question  herein,  the  duty  was  cast  upon  the 
county  council  to  "  provide  proper  offices,  together  with 
fires,  light,  and  furniture,  for  all  officers  connected  with  " 
the  Courts  of  Justice,  other  than  as  excepted. 

What  is  the  "  furniture "  of  an  office  such  as  is  here 
referred  to  ?  Fore  v.  Hibbard,  63  Ala.  410,  is  cited  in  the 
Am.  and  Eng.  Encyc.  of  Law,  under  the  head  "  Furniture," 
where  it  is  said :  "  The  word  relates  ordinarily  to  movable 
personal  chattels.  It  is  very  general  both  in  meaning  and 
application ;  and  its  meaning  changes,  so  as  to  take  the 
colour  of,  or  be  in  accord  with,  the  subject  to  which  it  is 
applied.  Thus,  we  hear  of  the  furniture  of  a  parlour,  of  a 
bed-chamber,  of  a  kitchen,  of  shops  of  various  kinds,  of  a 
ship,  of  a  horse,  of  a  plantation,  etc.  The  articles,  uten- 
sils, implements,  used  in  these  various  connections,  as  also 
those  used  in  a  drug  or  other  store,  as  the  furniture  thereof, 
differ  in  kinds  according  to  the  purposes  which  they  are 
intended  to  subserve ;  yet,  being  put  and  employed  in 
their  several  places  as  the  equipment  thereof,  for  ornament, 
or  to  promote  comfort,  or  to  facilitate  the  business  therein 
done,  and  being  kept,  or  intended  to  be  kept,  for  those  or 
some  or  one  of  those  purposes,  they  pertain  to  such  places 
respectively,  and  collectively  constitute  the  furniture 
thereof." 

Ship's  provisions  are  embraced  in  the  term  "furni- 
ture "  in  a  policy  of  insurance :  Brough  v.  Whitmore,  4 
T.  R.  206. 

The  "  furniture  of  a  ship "  includes  "  everything  with 
which  a  ship  requires  to  be  furnished  or  equipped  to  make 
her  seaworthy : "  Weaver  v.  The  8.  0.  Owens,  6  Wall.  Jr. 
(C.  C.)  569. 
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Judgment.        Parol  evidence  is  admissible  to  shew  what  is  necessary 
Rom,  j.     for  use  and  convenience,  etc. :  BelVs  Admx.  v.  Golding, 
27  Ind.  173. 

"  By  the  terra  household  furniture  in  a  will,  all  personal 
chattels  will  pass  which  may  contribute  to  the  use  or  con- 
venience of  the  householder  or  the  ornament  of  the  house  : 
as  plate,  linen,  china  (both  useful  and  ornamental),  and 
pictures :  Bouvier's  Law  Dictionary,  p.  702,  where  the 
authorities  for  the  above  proposition  are  collected. 

In  the  Standard  Dictionary  of  the  English  language 
"  furnish  "  is  defined  as  follows :  "  To  equip  or  fit  out ; 
supply  what  is  necessary  or  fitting  *  *  to  fit  oneself 
out ;  "  "  furnished,"  "  fitted  with  what  is  appropriate  or 
necessary  ; "  "  f  urniture,"  "  that  with  which  anything  is 
furnished  or  supplied  ;  equipment  or  outfit.  **  *  Naut 
A  ship's  masts  and  rigging ;  also,  her  tackle  and  apparel, 
including  her  outfit  of  provisions." 

In  Ex  p.  Turquand — In  re  Parker,  14  Q.  B.  D.  at  p. 
643,  the  Earl  of  Selborne,  L.  C,  said  that  the  word  "  fur- 
niture "  was  "  a  large  word  of  description : "  and  at  p.  645 
Brett,  M.  R.,  discusses  the  meaning  of  the  word  as  follows  : 
"  But  it  is  said  that  the  Courts  have  not  yet  declared  what 
they  undei  stand  by  '  furniture.'  It  is  obvious  from  the 
nature  of  the  case,  that  '  furniture '  must  include  every- 
thing which  goes  to  the  furnishing  of  an  hotel  for  the 
purpose  of  using  it  as  an  hotel.  It  is  said  that  the 
custom  only  applies  to  such  things  as  sofas,  chairs, 
and  tables.  I  suppose  it  may  at  least  be  said  to 
apply  to  bedsteads.  But  what  is  the  use  of  a  bedstead 
for  the  purpose  of  carrying  on  an  hotel  if  you  have  not 
sheets  and  blankets  and  counterpanes  ?  What  is  the  use 
of  an  hotel  if  it  has  not  wash-hand  basins  and  wash-hand 
stands  ?  You  cannot  carry  on  an  hotel  unless  you  have 
those  things.  Therefore  linen  and  crockery  must  come 
within  the  custom.  What  is  the  use  of  attempting  to 
carry  on  an  hotel  if  you  have  not  soup-tureens,  wine 
glasses  and  tumblers  ?  The  very  nature  of  the  case  shews 
at  once  that  to  attempt  to  split  up  furniture  into  different. 
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classes  with  regard  to  some  of  which  the  custom  applies,   Judgment. 
and  with  regard  to  others  of  which  it  does  not,  is  as  a     i>08ej  j. 
matter  of  business  ridiculous.     '  Furniture '  must  include 
everything  which  is  necessary  for  the  furnishing  of  an 
hotel  for  the  purpose  of  carrying  it  on  as  an  hotel.,, 

And  so  it  may  be  said  here  that  "  furniture  "  must 
include  everything  which  is  necessary  for  the  furnish- 
ing of  such  offices  as  are  referred  to  in  the  statute 
for  the  purpose  of  transacting  such  business  as  may 
properly  be  done  in  such  offices.  Could  the  Judge 
or  clerk  perform,  conveniently  or  properly,  or  at  all, 
the  duties  of  his  office  without  pens,  ink,  and  paper? 
The  words  of  the  statute  are  "  provide  *  *  furni- 
ture for  all  officers,"  not  merely  for  the  offices  or  rooms. 
And  if,  for  the  more  convenient  transaction  of  such  busi- 
ness, forms  are  prepared  and  used,  can  it  be  said  that  it 
was  improper  to  furnish  such  officers  with  forms  ?  It 
was  admitted,  as  I  understood  it,  that  it  was  proper  to 
furnish  the  registrar  with  the  book  called  a  surrogate 
register.  The  principle  thus  admitted  seems  to  me  to 
apply  to  the  other  things  charged  for  in  the  account  sued 
for. 

On  the  evidence,  including  the  action  of  the  council  for 
many  years  past,  I  find  as  a  fact  that  "  furniture  "  includes 
the  articles  in  the  plaintiffs1  claim. 

But  it  was  said  that  certain  forms  were  purchased 
by  the  registrar  for  the  convenience  of  solicitors  who 
made  use  of  them  in  preparing  the  necessary  papers 
for  obtaining  probate  or  letters  of  administration,  and 
that  the  defendant  corporation  was  not  liable  to  pay 
for  such  forms.  Admit  that  the  registrar  was  wrong 
in  supplying  such  forms  at  the  expense  of  the  county, 
although  he  followed  a  custom  of  long  standing.  What 
then  ?  Had  he  no  right  to  procure  such  forms  for  his 
own  use  in  any  case,  and  if  he  had,  could  the  plaintiffs 
be  called  upon  to  control  him  in  their  use?  If  an 
unnecessarily  large  supply  had  been  procured,  and  subse- 
quently a  portion  had  been  destroyed,  could  the  plaintiffs 
58 — VOL.  XXVIII.  O.R. 
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Judgment,  be  held  responsible  for  the  loss  ?  Prior  to  the  Surrogate 
Rose,  J.  Court  Rules  of  1892,  the  registrar  was  expressly  permitted 
by  Rule  40  to  prepare  the  necessary  papers  in  non-conten- 
tious business,  and  the  prohibition  contained  in  sec.  15  of 
the  Surrogate  Courts  Act  was  only  against  for  fee  or  reward 
drawing  or  advising  upon  any  will  or  other  testamentary 
paper,  or  upon  any  paper  or  document  connected  with  the 
duties  of  his  office  for  which  a  fee  was  not  expressly 
allowed  him  by  the  tariff  in  that  behalf ;  and  by  sec.  69, 
where  the  estate  did  not  exceed  in  value  $200,  it  was  made 
the  duty  of  the  registrar  to  prepare  the  usual  papers  to 
lead  a  grant.  By  the  Rules  of  1892,  No.  46,  the  limit  of 
value  was  increased  to  8400,  and  the  registrar  was  expressly- 
prohibited  from  preparing  papers  in  any  other  case. 

The  council  for  years  permitted  the  registrar  to  procure 
such  forms  as  he  thought  necessary  for  his  office,  and,  in 
view  of  the  above,  it  seems  to  me  impossible  to  hold 
that  he  had  no  authority  to  order  the  forms  in  question, 
although  he  may  have  given  some  of  them  away  to  the 
solicitors  instead  of  using  them  himself.  Mr.  Canfield  in 
giving  evidence  said  that  at  one  time  he  did  prepare  such 
forms  for  use  to  lead  a  grant  without  the  intervention  of 
any  solicitor. 

I  think  the  action  of  the  council  in  paying  similar 
accounts  for  so  many  years  prevents  it  now  asserting  that 
Mr.  Canfield  was  not,  as  far  as  the  plaintiffs  were  concerned, 
invested  with  the  discretion  of  selecting  such  stationery, 
including  forms,  as  he  thought  would  properly  furnish  the 
office.  It  would  be  most  unfair  at  this  date  to  allow  the 
defendant  to  repudiate  a  liability  it  has  for  so  many  years 
assumed. 

I  think,  finding  the  facts  as  I  am  required  to  do,  I  must 
find  that  Mr.  Canfield  was  duly  authorized  to  order  the 
goods  in  question,  pursuant  to  the  provisions  of  see.  470. 

I  should  hesitate  much  before  finding  as  a  fact,  on  this 
evidence,  that  any  payments  heretofore  made  were  made 
under  any  mistake  of  fact.  If  there  was  any  mistake,  it 
probably  was  one  of  law  only. 


Digiti 


zed  by  G00gk 


XXVIII.]  NEWSOME  V.  COUKTY  OF  OXFORD.  447 

If  the  amended  pleadings  had  been  filed,  the  plaintiffs   Judgment, 
no  doubt  would  answer  the  counterclaim  by  setting  up  the     Rose,  J. 
Statute  of  Limitations,  as  far  as  it  would  apply,  and  I 
should  have  given  effect  to  it,  if  I  had  been  in  the  defen- 
dant's favour. 

I  perhaps  should  have  said  that  on  the  argument  before 
me  on  the  27th  of  May,  1892,  I  allowed  both  parties  to 
amend,  setting  up  all  such  facts  as  would,  by  either  claim, 
counterclaim,  or  answer  or  reply,  raise  the  questions  desired 
to  be  raised  and  decided  in  this  action. 

The  result  is  that  the  plaintiffs'  claim  must  be  allowed 
with  full  costs,  and  the  defendant's  counterclaim  dismissed 
with  costs — the  costs  to  be  taxed  on  the  High  Court  scale. 

Section  466  has  been  amended,  and  in  the  Consolidated 
Municipal  Act,  55  Vict.  ch.  42,  the  word  "  stationery " 
appears  in  the  part  requiring  the  council  to  provide  accom- 
modation for  the  Courts  of  Justice,  but  has  not  been 
inserted  in  the  direction  to  provide  furniture  for  the  offi- 
cers. Possibly  it  would  be  better  to  have  it  inserted  so  as 
to  prevent  any  question  arising  on  the  wording  of  the  sec- 
tion as  it  now  stands. 

E.  B.  B. 
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Turner  v.  Drew. 

Settlement — Conveyance  by  Hiuband  for  Use  of  Wife  and  Children — Rights 

of  Children. 

A  husband  conveyed  lands  to  trustees  to  receive  the  rents,  and  after 

Sayment  of  a  mortgage,  to  pay  the  balance  into  the  hands  of  his  wife 
uring  her  life,  for  her  use  and  that  of  her  children,  to  be   at   her 
separate  disposal : — 
Htidy  that  the  plaintiff,  the  sole  surviving  child,  was  entitled  to  half  the 
yearly  income. 

This  was  an  action  brought  by  Sarah  ELsey  Turner 
against  her  mother  Elizabeth  Drew,  for  an  account  and  a 
declaration  of  her  rights  under  a  certain  trust  deed,  made 
by  her  father  William  Turner,  deceased. 

The  action  was  tried  at  Toronto,  on  April  14th,  1897, 
before  Boyd,  C. 

Statement.  It  appeared  that  William  Turner,  the  then  husband  of 
the  defendant,  had,  on  July  27th,  1839,  by  deed,  conveyed 
to  trustees,  certain  real  property,  to  receive  the  rents  and 
profits  and  apply  them  in  payment  of  a  mortgage  thereon, 
and  the  deed  then  provided  as  follows  :  "  And  the  balance 
of  the  rents,  issues  and  profits  aforesaid  (over  and  above 
what  may  be  requisite  to  pay  the  said  mortgage  money), 
do  and  shall  pay,  apply  and  dispose  of  (during  the  life  of 
the  said  party  of  the  second  part  (the  defendant))  into  the 
hands  of  her  the  said  party  of  the  second  part,  or  to  such 
person  or  persons  as  she  shall  by  any  writing  or  writings 
under  her  hand,  from  time  to  time  direct  and  appoint  for 
the  use  of  her  the  said  party  of  the  second  part,  and  of 
William  Turner  the  younger,  Sarah  Elsey  Turner,  and 
Ann  Elizabeth  Turner,  children  of  the  parties  of  the  first 
and  second  parts,  which  said  moneys  shall  be  at  the  sep- 
arate disposal  of  the  said  party  of  the  second  part  not  sub- 
ject nor  liable  to  the  power  or  control  of  the  party  of  the 
first  part  (husband)  or  to  his  debts,  engagements  or  dis- 
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The  defendant  for  many  years  received  all  the  rents  and  Statement. 
applied  them  to  her  own  use.     The  plaintiff,  the  only  sur- 
vivor of  the  three  children,  did  not  discover  her  rights  until 
the  year  1895,  and  being  well  up  in  years  and  unable  to 
keep  herself,  demanded  a  share  of  rents  which  was  refused. 

T.  Hislop,  for  the  plaintiff.  The  defendant  takes  all 
the  income  in  trust  for  herself  and  the  children,  and  is  an 
express  trustee.  The  subsequent  words  giving  the  defen- 
dant the  separate  disposal  of  the  moneys,  are  repugnant  to 
a  trust,  if  she  has  absolute  control.  I  refer  to  Elphin- 
stone,  Norton  and  Clark,  on  the  Interpretation  of  Deeds, 
76  ;  In  re  Bywater,  Bywater  v.  Clarke,  18  Ch.  D.  17,  at  pp. 
24,  25 ;  Jarman  on  Wills,  5th  ed.,  pp.  369,  370  ;  Taylor  v. 
Bacon,  8  Sim.  100 ;  Jubber  v.  Jvbber,  9  Sim.  503 ;  In 
re  Booth,  Booth  v.  Booth,  [1894]  2  Ch.  282,  at  p.  285.  As 
to  the  Statute  of  Limitations,  I  refer  to  Bochefoucald  v. 
Boustead,  [1897]  1  Ch.  196 ;  Soar  v.  Ashwell,  [1893]  2 
Q.  B.  390 ;  Thomson  v.  Eastwood,  2  App.  Cas.  215. 

Delamere,  Q.  C,  for  the  defendant.  The  defendant  is 
entitled  to  an  absolute  life  interest,  and  has  the  right 
to  deal  with  the  income  as  she  thinks  best :  Lambe  v. 
Eames,  L.  R.  6  Ch.  597.  Even  if  there  is  a  trust,  it  is  a 
trust  for  maintenance  only.  She  has  the  disposal  and  can 
say  how  much  is  to  be  given  for  maintenance,  and  is  not 
bound  to  divide  equally  between  the  children.  I  refer  to 
Lewin  on  Trusts,  Bl.  ed.,  225,  226  ;  Liddard  v.  Liddard, 
28  Beav.  266  ;  In  re  Adams  and  the  Kensington  Vestry, 
27  Ch.  D.  394 ;  Morrin  v.  Motrin,  19  L.  R.  Ir.  37  ;  Jarman 
on  Wills,  5th  ed.,  372 ;  Lewin  on  Trusts,  8th  ed.,  138 ; 
Byne  v.  Blackburn,  26  Beav.  41. 

April  29,  1897.    Boyd,  C.  :— 

The  plaintiff's  rights  depend  upon  the  proper  construc- 
tion of  the  provisions  as  found  in  the  deed  of  trust  of  July, 
1839,  i.e.,  the  trustees  are  to  collect  the  rents,  etc.,  and 
after  meeting  claims  on  the  mortgage,  to  apply  the  balance 
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Judgment,  thus ;  to  pay  the  same  into  the  hands  of  the  defendant 
Boyd,  C.  during  her  life, "  for  the  use  of  her  *  *  and  of  William 
Turner,  Sarah  Elsey  Turner  and  Ann  Elizabeth  Turner, 
'  children  of  the  grantor  and  the  defendant/  which  said 
moneys  shall  be  at  the  separate  disposal  of  the  grantee, 
not  subject  nor  liable  to  the  power  or  control  of  him,  or 
to  his  debts,  engagements  or  disposal." 

The  last  clause  I  take  to  be  exhausted  in  giving  the 
defendant — wife  of  the  grantor — a  separate  property,  the 
moneys  derived  from  the  lands  granted  by  the  trust  deed, 
and  do  not  read  it  as  controlling  or  extending  the  first 
words  quoted — which  declare  the  use  of  the  moneys  to  be 
for  the  mother  and  her  three  children  during  her  life. 
Other  dispositions  are  made  of  the  property  after  the 
defendant's  death. 

The  present  action  deals  with  the  annual  income  from 
the  property.  One  child  Ann,  died  in  early  infancy ; 
another,  William,  died  in  1875,  and  the  plaintiff  is  the 
sole  surviving  child.  She  claims  maintenance,  or  rather 
a  share,  out  of  this  yearly  income,  which  is  to  be  paid 
outright  to  the  mother  by  the  trustees. 

The  cases  divide  upon  nice  distinctions.  In  Byne  v. 
Blackburn,  26  Beav.  41,  money  was  given  to  the  husband 
of  the  testator's  daughter  during  his  life ;  "  nevertheless,  to 
be  by  him  applied  for  or  towards  the  maintenance,  etc.,"  of 
the  daughter's  children.  It  was  held  that  the  husband 
took  all  beneficially — mainly  on  the  ground  that  trustees 
of  the  fund  having  been  expressly  appointed,  the  Court 
would  not  engraft  a  sub-trust  upon  the  father.  That 
view,  Lewin  says,  appears  not  to  be  supported  by  earlier 
decisions :  8th  ed.,  Trusts,  p.  138. 

But  more  like  the  present  is  Scott  v.  Key,  35  Beav. 
291,  in  which  two-thirds  of  the  property  was  given  to  the 
wife  for  life,  to  be  "  at  her  sole  and  entire  disposal  for  the 
maintenance  of  herself  and  such  child  or  children  as  I  may 
leave  by  her."  The  same  Judge  held  that  the  wife  had  an 
absolute  life  interest  in  the  fund,  subject  to  providing  for 
the  necessary  maintenance  of  the  children,  and  that  the 
interest  of  the  children  did  not  terminate  at  twenty- one. 
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So  long  as  the  children  were  maintained,  the  Court  Judgment, 
would  not  interfere,  but  if  support  was  needed  and  not  Boyd,  0. 
given  to  any  child,  then  the  Court  would  see  that  the 
child  received  maintenance.  That  is  like  this  case  on  the 
facts — for  a  long  time  no  claim  was  made  for  maintenance ; 
now  the  plaintiff  who  is  well  up  in  years,  is  unable  to 
keep  herself,  and  asks  aid  out  of  this  fund.  Maintenance 
is  not  named  in  the  deed  at  this  point — the  fund  is  for  the 
use  of  the  mother  and  three  children  named,  two  being 
dead,  it  is  for  the  use  of  the  two  parties  to  this  actfcn, 
mother  and  child,  and  I  should  say  that"  an  equal  division 
between  them  is  called  for  by  the  terms  of  the  deed.  The 
account  is  to  be  carried  back  for  six  years  if  the  plaintiff 
claims  that  against  her  mother ;  and  is  to  be  continued 
hereafter  during  the  life  of  the  defendant — who  is  now  a 
very  old  woman. 

It  is  not  a  case  for  interest,  and  as  for  the  costs,  the 
plaintiff  should  have  them,  and  they  may  be  set  off  against 
the  costs  of  the  former  action,  which  she  was  directed  to 
pay,  as  against  the  arrears  of  this  fund. 

I  do  not  regard  this  as  a  case  of  express  trust,  or  one  of 
such  a  nature  as  that  the  Statute  of  Limitations  may  not 
be  set  up  by  the  defendant  effectively. 

The  following  are  also  in  point :  Armstrong  v.  Arm- 
strong, L.  R.  7  Eq.  518;  Jabber  v.  Jubber,  9  Sim.  503; 
Croclcett  v.  Crockett,  2  Phil.  553  (with  a  slightly  different 
context)  ;  In  re  Booth,  Booth  v.  Booth,  [1894]  2  Ch.  282. 

G.  A.  B. 
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Daw  v.  Ackerill  et  al. 

Church  —  Incumbent'*  Salary  —  Liability  of  Churchwardens  —  Voluntary 
Contributions, 

Where  the  free  pew  system  has  been  adopted  in  an  Anglican  church,  and 
the  voluntary  contributions  of  the  congregation  are  the  only  means 
of  meeting  the  expenses,  no  personal  responsibility  rests  upon  the 
churchwardens  in  respect  of  the  incumbent's  salary  ;  the  measure  of 
their  liability  to  him  is  the  extent  to  which  they  receive  moneys 
whereout  to  pay  his  salary. 

Statement.       This  was  an  action  by  Samuel   Daw,  clerk  in   Holy 
Orders,    against'   D.   H.   Ackerill  and   Robert   Bateman, 
churchwardens  of  Christ  church,  Belleville,  to  recover  ar- 
rears of  stipend  as  incumbent. 
The  statement  of  claim  alleged  : 

(1)  That  the  defendants  were  a  corporation  duly  con- 
stituted under  the  Church  Temporalities  Act. 

(2)  That  the  plaintiff  in  the  month  of  June,  1887,  was 
appointed  incumbent  of  Christ  church  at  a  stipend  of 
81,000  a  year,  which  was  increased  on  the  1st  April,  1892, 
to  $1,200  a  year,  and  continued  at  such  sum  until  his 
resignation. 

(3)  That  the  plaintiff  continued  as  such  incumbent  from 
the  date  of  his  appointment  until  the  15th  October,  1894, 
when  he  resigned  his  position,  and  his  resignation  was  duly 
accepted. 

(4)  That  the  defendants  were  indebted  to  the  plaintiff  in 
the  sum  of  8600,  balance  of  stipend  for  the  year  1892,  and 
$328,  being  his  proportion  of  stipend  from  1st  April,  1894, 
to  15th  October,  1894. 

And  the  plaintiff  claimed  these  sums  and  interest. 
The  defendants  by  their  statement  of  defence  : 

(1)  Denied  the  allegations  of  the  statement  of  claim. 

(2)  Denied  that  they  or  their  predecessors  engaged  or 
contracted  with  the  plaintiff  or  agreed  to  pay  him  the 
stipend  mentioned,  or  any  sum. 

(3)  Alleged  that  if  the  plaintiff  was  appointed  incumbent 
of  the  churcb,  he  was  appointod  by  the  bishop  of  the 
diocese,  and  not  by  the  defendants. 
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(4)  That  if  there  was  any  contract  between  the  plaintiff  Statement, 
and  the  defendants,  which  they  did   not  admit,  it  was   a 

yearly  contract,  and  the  plaintiff  broke  it  by  abandoning 
his  duties  thereunder  in  the  middle  of  the  current  year 
without  the  defendants'  consent. 

(5)  That  as  to  the  item  of  $600  claimed,  if  there  was 
any  binding  obligation  upon  the  defendants  to  pay  it, 
which  they  did  not  admit,  the  plaintiff,  knowing  that  the 
defendants,  as  wardens,  were  in  financial  difficulty  in  the 
years  1892,  1893,  and  1894,  did,  in  consideration  of  their 
undertaking  the  management  of  the  affairs  of  the  church, 
or  as  a  means  of  inducing  them  to  undertake  such  manage- 
ment, for  the  year  commencing  in  April,  1894,  then  give 
the  said  sum  or  claim  to  the  defendants  as  wardens,  and 
released  them  from  all  claim  thereto. 

(7)  That  as  churchwardens  the  defendants  were  still  in 
financial  difficulties  and  had  no  means  or  assets  under  their 
control  out  of  which  they  could  discharge  the  plaintiff's 
claim,  if  they  were  found  liable  to  pay  it,  the  whole  in- 
come of  the  church  depending  upon  voluntary  subscrip- 
tions only. 

The  action  was  tried  before  Boyd,  C,  at  Belleville,  on 
the  12th  May,  1897. 

John  Williams  and  W.  S.  Morden,  for  the  plaintiff. 
S.  Ma,88ont  for  the  defendants. 

May  26, 1897.     Boyd,  C.  :— 

This  is  an  action  by  the  minister  of  Christ  church, 
Belleville,  for  arrears  of  salary  brought  against  the  defen- 
dants as  churchwardens.  Various  questions  were  raised 
as  to  the  legality  of  his  appointment  and  status  as  clergy- 
man and  rector,  turning  upon  the  observance  or  non-ob- 
servance of  certain  ecclesiastical  rules — as  to  which  I  do 
not  decide,  for  I  think  there  was  such  acceptance  by  the 
people  of  the  plaintiff  as  pastor  as  would  give  him  a  right 
to  payment  out  of  funds  available  for  that  purpose. 
59 — VOL.  XXVIII.  O.R. 
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Judgment  No  question  was  raised  as  to  the  status  of  the  defen- 
Boyd,  C.  dants  to  answer  for  arrears  incurred  in  former  years,  as  to 
which  much  might  be  said,  owing  to  the  church  having 
passed  from  the  system  of  renting  pews  into  the  free 
church  stage,  and  it  may  be  that  there  is  no  constituency 
whereout  to  elect  and  appoint  wardens  possessing  a  corpo- 
rate character,  and  it  may  be  that  the  Church  Temporalities 
Act,  3  Vict.  ch.  74,  does  not  for  this  reason  apply  to  this 
church. 

But  passing  by  all  that,  to  dwell  upon  the  merits  of  the 
claim,  I  think  the  plaintiff's  main  difficulty  is  that  no  funds 
are  in  the  hands  of  the  defendants  applicable  to  the  payment 
of  his  salary.  The  system  of  renting  pews  being  discarded 
in  1892,  there  was  no  way  of  raising  money  to  meet  the 
expenses  of  the  church  (including  the  pastor's  salary)  ex- 
cept by  means  of  voluntary  contributions  or  the  weekly 
envelope  system.  And  this  during  the  years  of  Mr.  Daw's 
incumbency  thereafter  down  to  his  resignation  in  Octo- 
ber, 1894,  resulted  in  financial  shortage.  Nor  is  it  now 
proved  that  any  moneys  by  way  of  surplus  are  in  the 
hands  of  the  defendants  which  may  or  can  be  applied  to 
answer  arrears  of  salary.  Upon  the  legal  aspect  of  the 
claim  I  have  referred  to  the  scanty  law  to  be  found  upon 
this  kind  of  liability,  and  my  conclusion  is  that  no  per- 
sonal responsibility  was  undertaken  by  or  rests  upon  the 
wardens ;  the  measure  of  their  liability  to  the  pastor  is 
the  extent  to  which  they  receive  moneys  whereout  to 
meet  his  salary,  and  if  they  have  nothing,  he  can  get 
nothing.  Pressure  of  law  cannot  produce  the  money 
unless  the  voluntary  sources  respond ;  for  both  parties 
knew  that  the  supply  was  to  come  from  that  quarter,  and 
from  no  other. 

There  is  a  balance  fairly  payable  to  the  plaintiff,  but 
not,  I  should  say,  more  than  $250,  for  I  think  the  $57 
collected  and  in  dispute  was  paid  for  the  purpose  of  reduc- 
ing the  arrears  of  his  salary,  and  I  think  that  the  large 
item  of  $663,  was  at  Easter,  1894,  abandoned  by  him  as  a 
free-will   offering  to  induce    the   people   to    give    more 
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largely  in  the  future  as  well  as  to  secure  the  services  Judgment, 
of  Dr.  Ackerill  as  churchwarden,  under  the  circumstances  Boyd,  C. 
detailed  in  the  evidence. 

The  action  fails,  but  it  is  not  a  case  for  costs  to  any  one. 

Of  cases  may  be  noted :  Still  v.  Palfrey,  2  Curt.  902,  and 
more  fully  1  No.  Ca.  Ecc.  &  M.  Cts.  220  ;  Lloyd  v.  Burrup, 
L.  R.  4  Ex.  63,  71 ;  Veley  v.  Pertwee,  L.  R.  5  Q.  B.  573 ; 
Anderson  v.  WoHers,  32  C.  P.  659 ;  and  Carry  v.  Wallace, 
12  C.  P.  372. 

£«  J3.  B* 


[DIVISIONAL  COURT.] 

Hammond  et  al.  v.  Kkachie. 

Husband  and  Wife — Contract  of  Wife—Separate  Estate — Action  after 
Husband's  Death— Liability— R.  8.  O.  ch.  132,  sec.  3,  sub-sees.  (2), 
(3),  (4) — Form  of  Judgment. 

In  1894  a  married  woman,  possessed  of  separate  estate,  entered  into  a 
covenant  for  payment  of  money.  In  an  action  against  her  upon  the 
covenant,  after  the  death  of  her  husband,  but  before  the  passing  of 
60  Vict.  ch.  22(0.):— 

Held,  that  under  sec.  3,  sub-sees.  (2),  (3),  and  (4),  of  the  Married  Women's 
Property  Act,  R.  S.  O.  ch.  132,  the  liability  which  she  undertook  by 
her  contract  with  the  plaintiffs  was  expressly  limited  by  the  extent  of 
her  separate  property  then  existing,  and  thereafter  acquired  during 
coverture  ;  and  that  the  judgment  against  her  should  be  in  the  usual 
form,  to  be  levied  out  of  such  property,  so  far  as  the  same  might  not 
have  been  disposed  of  by  her. 

The  defendant,  while  under  coverture,  entered,  along  statement, 
with  her  husband,  into  a  covenant  with  the  plaintiffs  for 
payment  of  $3,000  and  interest,  being  at  the  time 
possessed  of  separate  estate.  Afterwards  her  husband 
died,  and  the  present  action  was  brought  against  her  upon 
the  covenant.  The  writ  of  summons  was  issued  on  the  8th 
February,  1897.  Upon  a  motion  by  the  plaintiffs  for 
summary  judgment  under  Rule  739,  the  defendant  con- 
tended that  the  judgment  should  be  recoverable  out  of  her 
separate  estate  only,  while  the  plaintiffs  insisted  that  it 
•should  be  against  her  in  the  same  form  as  if  she  had  been 
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Statement,  sole  at  the  time  of  the  contract.  Mr.  Cartwright,  an 
official  referee,  sitting  for  and  at  the  request  of  the  Master 
in  Chambers,  ordered  judgment  to  be  entered  for  the 
plaintiffs,  but  in  the  form  contended  for  by  the  defendant. 

The  plaintiffs  appealed  from  the  order,  as  to  the  form 
of  the  judgment,  and  their  appeal  coming  in  the  first 
instance  before  Falconbridge,  J.,  in  Chambers,  was  by 
him  enlarged  to  be  heard  before  a  Divisional  Court,  and 
was  heard  accordingly  on  the  12th  May,  1897,  before 
Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ. 

Ayle8Wortht  Q.C.,  for  the  plaintiffs.  The  judgment 
should  be  unlimited.  "  Separate  property  "  means  pro- 
perty separate  from  the  husband,  and  if  there  is  no 
husband,  there  can  be  no  separate  property.  The  moment 
her  husband  died,  this  defendant's  separate  property 
became  her  absolute  property.  We  sue  her  as  a  widow,  a 
feme  sole,  and  we  are  entitled  to  the  same  judgment  as  we 
could  obtain  against  a  man.  If  we  are  not  entitled  to  an 
unrestricted  judgment,  we  are  not  entitled  to  any  judg- 
ment, because  any  separate  property  she  had  has  now 
ceased  to  be  separate  property ;  she  cannot  have  separate 
property  now.  I  refer  to  Moore  v.  Jackson,  22  S.  C.  R 
per  Gwynne,  J.,  at  p.  235  ;  Holiby  v.  Hodgson,  24  Q.  B.  D. 
103.  The  dictum  in  Re  Mcleod  v.  Ernigh,  12  P.  R  450, 
was  not  necessary  to  the  decision  of  the  case.  The  Married 
Women's  Property  Act  has  been  amended  by  60  Vict.  ch. 
22,  sec.  1  (O.),  but  there  is  no  inference  that  the  law  was 
otherwise  before  :  see  sees.  9  and  10  of  60  Vict.  ch.  2  (O.). 

F.  C.  Cooke,  for  the  defendant,  relied  on  Scott  v.  Morley, 
20  Q.  B.  D.  120;  Pelton  v.  Harrison,  [1891]  2  Q.  B.  422  ; 
Beckett  v.  Tasker,  19  Q.  B.  D.  7 ;  Re  Mcleod  v.  Ernigh,  12 
P.  R  450 ;  Lush  on  Husband  and  Wife,  2nd  ed.,  pp. 
313,  314 ;  Gordon  v.  Warren,  24  A.  R  44 ;  Trimble  v. 
Hill,  5  App.  Cas.  342  (as  to  the  authority  of  decisions 
of  the  Court  of  Appeal  in  England). 

Aylesworth,  in  reply,  referred  to  Pelton  v.  Harrison 
(No.  2),  [1892]  1  Q.  B.  118. 
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May  27,  1897.     The  judgment  of  the  Court  was  de-  Jn^wnt. 
livered  by  Street,  J. 

Stkeet,  J.  :— 

In  order  to  determine  the  form  in  which  judgment 
should  be  entered  against  the  defendant  it  is  necessary 
to  ascertain  the  extent  of  her  liability  under  the  contract 
upon  which  she  is  sued,  for  it  is  clear  that  the  judgment 
must  be  limited  by  the  liability  which  she  undertook. 

The  mortgage  in  which  the  defendant  covenanted  with 
the  plaintiffs  is  dated  12th  April,  1889,  and  the  subsequent 
agreement  in  which  she  repeated  her  former  covenant  is 
dated  12th  April,  1894.  In  each  of  these  covenants  her 
husband,  who  was  then  living,  joined  with  her,  and  she 
was  possessed  of  separate  estate  at  the  time  each  of  them 
was  executed.  Her  husband  died  before  this  action  was 
begun. 

The  law  was  not  altered  between  the  dates  of  the  two 
contracts  sued  on,  and  is  contained  in  the  Married 
Women's  Property  Act,  R.  S.  O.  ch.  132,  sec.  3,  sub-sees. 
(2),  (3),  and  (4),  in  which  the  following  provisions  are 
found  : 

"  (2)  A  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  in  all  respects  as  if  she  were  a/eme 
sole  *  *  and  any  damages  or  costs  recovered  against 
her  in  any  such  action  or  proceeding  shall  be  payable  out 
of  her  separate  property,  and  not  otherwise. 

(3)  Every  contract  entered  into  by  a  married  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with 
respect  to  and  to  bind  her  separate  property,  unless  the 
contrary  is  shewn. 

(4)  Every  contract  entered  into  by  a  married  woman 
with  respect  to  and  to  bind  her  separate  property,  shall 
bind,  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract,  but 
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judgment.    ais0  all    separate  property  which    she    may  thereafter 
Street,  J.    acquire." 

Under  these  sections  the  liability  the  defendant 
undertook  by  her  contract  with  the  plaintiffs  was  expressly 
limited  by  the  extent  of  her  separate  property  then  exist- 
ing, and  of  such  separate  property  as  she  should  after- 
wards acquire.  The  plaintiffs  ask  us  to  disregard  this 
limitation  and  to  extend  her  liability  as  if  no  such  limita- 
tion had  ever  been  imposed  upon  it.  This  I  think  we 
cannot  do.  The  plaintiffs  are  entitled  to  a  judgment  for 
the  amount  of  their  claim  and  costs,  in  the  usual  form, 
against  the  defendant,  to  be  levied  out  of  her  separate 
estate  owned  by  her  at  the  time  of  the  contract  or 
acquired  or  to  be  acquired  by  her  at  any  time  afterwards 
during  coverture,  so  far  as  the  same  may  not  have  been 
disposed  of  by  her  :  Beckett  v.  Tasker,  19  Q.  B.  D.  7;  Jay 
v.  Robinson,  25  Q.  B.  D.  467 ;  Pelton  v.  Harrison,  [1891] 
2  Q.  B.  422 ;  Hood-Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559  ; 
Be  McLeod  v.  Emigh,  12  P.  R  450. 

This  case  is,  of  course,  not  affected  by  the  Act  of  1897. 

The  appeal  must  be  dismissed  with  costs. 

E.  B.  B. 
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Fisher  v.  Fisher. 

Lift  Insurance — Construction  of  Policy — Beneficiary — Designation— A  Align- 
ment of  Policy — Security  for  Advances — Trust — Evidence. 

By  a  policy  of  life  insurance  the  insurers  promised  to  pay  the  amount 
insured,  upon  the  death  of  the  insured  person,  to  his  wife,  the  plain- 
tiff, or  such  other  beneficiary  or  beneficiaries  as  he  might  in  his  life- 
time have  designated  in  writing  indorsed  on  the  policy,  and  in  default 
of  any  such  designation  to  his  legal  personal  representatives.  The 
application  stated  that  the  money  was  to  be  paid  to  the  wife.  The 
only  indorsement  upon  the  policy  was  an  absolute  assignment  of  it  by 
the  insured  to  the  defendant,  and  notice  of  the  assignment  was  given 
by  him  to  the  insurers,  and  all  premiums  were  afterwards  paid  by 
him.  The  assignment  was,  however,  shewn  to  have  been  made  only  as 
security  for  advances : — 

Held,  that,  in  the  absence  of  an  indorsement  designating  a  beneficiary, 
the  insurance  moneys  belonged  to  the  legal  personal  representatives  of 
the  insured. 

If,  however,  there  was  a  trust  of  the  policy  in  the  plaintiff's  favour,  a 
right  to  revoke  it  was  still  reserved  to  the  deceased,  and  no  absolute 
and  irrevocable  trust  such  as  is  contemplated  by  the  statute  was  ever 
created. 

Held,  also,  upon  the  correspondence,  that  the  defendant,  believing  he 
was  entitled  to  a  charge  for  all  his  advances,  under  conversations  had 
with  the  insured,  so  stated  the  fact  to  the  plaintiff,  and  she,  desiring 
to  pay  her  husband's  debts  and  funeral  expenses,  ratified  the  action  of 
the  defendant  in  paying  out  certain  sums  on  her  husband's  account, 
and  assented  to  his  retaining  his  own  claim,  so  far  as  the  money 
would  go. 

The  plaintiff  was  the  widow  of  James  T.  Fisher,  de-  Statement. 
ceased  ;  the  defendant  was  a  brother  of  the  deceased  ;  and 
the  action  was  brought  to  recover  $835  received  by  the 
defendant  upon  a  policy  or  certificate  of  insurance  upon 
the  life  of  the  deceased  issued  19th  May,  1888,  by  the 
Commercial  Travellers'  Mutual  Benefit  Society. 

By  the  policy  the  society  promised  to  pay  the  amount 
insured,  upon  the  death  of  the  insured  person,  to  "  Mrs. 
Agnes  E.  E.  Fisher,  his  wife,  or  such  other  beneficiary  or 
beneficiaries  as  the  said  James  T.  Fisher  may  in  his  life- 
time have  designated  in  writing  indorsed  on  this  certificate, 
and  in  default  of  any  such  designation  to  his  legal  repre- 
sentatives." 

The  policy  was  founded  upon  an  application  signed  by 
the  insured  in  which,  in  answer  to  the  printed  direction 
"  give  full  name  and  relationship  of  the  person  or  persons 
to  whom  you  desire  your  death  loss  paid,"  the  deceased 
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Statement,  wrote  "  wife,  Agnes  E.  E.  Fisher."  This  "application  was 
dated  7th  May,  1888  ;  a  few  days  before  the  date  of  the 
policy. 

On  12th  April,  1892,  the  deceased  indorsed  an  absolute 
assignment  of  the  policy  to  his  brother,  the  defendant,  R. 
G.  Fisher,  and  notice  of  the  assignment  was  given  by  him 
to  the  society,  and  all  premiums  were  afterwards  paid  by 
the  defendant. 

This  assignment,  though  absolute  in  form,  was  intended 
only  as  security  for  the  payment  of  two  notes  for  $75  each, 
with  interest,  made  by  the  deceased  in  favour  of  the  defen- 
dant, and  at  the  time  of  the  assignment  the  defendant 
wrote  a  letter  to  the  deceased  undertaking  to  transfer  the 
policy  back  to  him  on  payment  of  these  two  notes. 

These  notes  were  never  paid  ;  the  defendant  from  time 
to  time  made  additional  advances  to  the  deceased,  but  with- 
out any  further  written  agreement  that  the  policy  should 
be  held  as  security  for  these  further  advances.  On  14th 
November,  1895,  the  deceased  died,  and  on  18th  January, 
1896,  the  society  paid  to  the  defendant  $835  as  the 
amount  due  upon  the  policy. 

On  23rd  November,  1895,  the  defendant  wrote  to  the 
plaintiff'  that  the  policy  was  payable  to  him ;  on  27th 
November,  1895,  she  wrote  to  him  in  reply  that  to  carry 
out  the  wishes  of  the  deceased  she  was  anxious  that  the 
defendant  should  receive  every  cent  of  what  was  owing 
him,  and  that  she  would  like  to  see  his  account  against 
the  deceased.  On  31st  January,  1896,  the  defendant 
wrote  the  plaintiff  informing  her  that  the  society  had 
paid  him  the  $835,  and  that  out  of  it  he  proposed  to 
pay  himself  what  deceased  owed  him  and  the  funeral 
and  other  expenses,  amounting  to  $225.73,  a  detailed  state- 
ment of  which  he  inclosed  her.  In  the  same  letter  he  told 
her  that  the  policy  in  question  was  assigned  to  him  to  pay 
what  the  deceased  owed  him,  which  was  probably  some 
$500.  In  reply  she  wrote  on  2nd  February,  1896 :  "  It  is 
my  wish  that  you  should  be  paid  every  cent  that  is  owing 
you  ;  Mr.  Davis  the  same ;  and  the  balance,  I  think,  should 
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be  paid  to  me  for  Lily.  This  I  consider  is  carrying  out  Statement. 
Jim's  wishes."  The  Mr.  Davis  referred  to  was  another 
creditor  of  her  husband,  with  whom  she  wrote  that  she 
had  been  going  over  the  debts  due  to  the  defendant  by  the 
•deceased.  On  7th  February,  1896,  the  plaintiff  wrote  the 
defendant :  "  There  are  numerous  accounts,  and  I  wish  you 
would  leave  all  accounts  other  than  funeral  expenses  to  me 
save  those  at  London  referred  to  in  your  former  letter."  On 
8th  May,  1896,  the  defendant  paid  to  Mr.  Davis  $100 
on  account  of  a  claim  he  had  of  $400  against  the  deceased. 

The  only  evidence  of  the  advances  subsequent  to  the 
assignment  being  a  charge  upon  the  policy  in  favour 
of  the  defendant  for  these  further  advances  was  the 
statement  of  the  defendant  at  the  trial  that  the 
deceased  would  say  to  him,  when  asking  for  advances, 
that  he  had  sufficient  security  for  them  in  the  policy — 
that  this  was  said  at  least  twice,  first  in  November,  1893, 
when  he  borrowed  $100  when  going  to  England,  and  the 
second  time  in  1894,  when  some  $30  or  $40  was  advanced. 
The  defendant,  besides  the  3100  paid  to  Davis,  paid  certain 
funeral  and  other  expenses,  amounting  to  $212,  and  he 
swore  at  the  trial  that  his  own  advances  to  the  deceased 
in  his  lifetime  amounted  with  interest  to  about  $650. 

The  plaintiff  made  no  claim  upon  the  defendant  until 
several  months  after  the  payment  of  the  $100  to  Davis. 
The  present  action  was  brought  on  12th  November,  1896, 
the  plaiutiff  claiming  to  recover  the  whole  of  the  $835 
received  by  the  defendant  from  the  society,  as  money 
belonging  to  the  plaintiff,  which  the  defendant  had  no 
right  to  receive,  and  asserting  that  there  was  a  trust  of 
the  policy  in  her  favour  which  prevented  the  deceased 
from  assigning  it. 

The  action  was  tried  by  Street,  J.,  at  Toronto,  on  the 
;20th  April  and  22nd  May,  1897. 
McCarthy,  Q.C.,  for  the  plaintiff. 
Ayle&worth,  Q.C.,  for  the  defendant. 
60 — VOL.  XXVIII.  O.R. 
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Judgment.    May  29, 1897.    Street,  J.  :— 

Street,  J. 

On  the  face  of  the  certificate  which  constitutes  the  con- 
tract between  the  deceased  James  Thorburn  Fisher  and 
the  society,  the  amount  of  the  insurance  is  made  payable 
upon  his  death  "  to  Mrs.  Agnes  E.  E.  Fisher,  his  wife,  or 
such  other  beneficiary  or  beneficiaries  as  the  said  James 
Thorburn  Fisher  may  in  his  lifetime  have  designated  in 
writing  indorsed  on  this  certificate,  and  in  default  of  any 
such  designation  to  his  legal  representatives/' 

The  only  indorsement  upon  the  certificate  is  au  absolute 
assignment  to  the  defendant,  Robert  G.  Fisher,  which  is 
shewn,  however,  by  a  contemporaneous  writing  signed  by 
the  defendant,  to  have  been  intended  only  as  a  security  for 
an  advance  made  to  the  deceased  by  him,  for  the  defendant 
agrees  to  reassign  the  certificate  to  the  deceased  on  repay- 
ment of  the  advance. 

I  think  the  language  of  the  certificate  admits  of  but  one 
construction,  which  is,  that,  in  the  absence  of  an  indorse- 
ment designating  a  beneficiary,  the  insurance  money  belongs 
to  the  legal  personal  representatives  of  the  insured.  There 
is  no  designation,  either  on  the  face  of  the  certificate  or 
elsewhere,  constituting  Mrs.  Fisher  a  beneficiary,  and  she 
never,  in  my  opinion,  was  entitled  as  a  beneficiary  to  this 
money.  Had  it  not  been  for  the  gift  to  the  personal  repre- 
sentatives in  default  of  a  designation  indorsed  upon  the 
certificate,  there  would  have  been  room  for  the  construction 
that  Mrs.  Fisher  was  to  have  the  money  unless  some  other 
person  were  designated  as  beneficiary  by  indorsement,  but 
the  insertion  of  the  gift  over  precludes  such  a  construction. 

I  cannot  view  the  statement  in  the  application  that 
the  money  was  to  be  paid  to  the  plaintiff  as  affecting  the 
matter.  There  is  no  contract  between  the  deceased  and  the 
plaintiff;  nor  between  the  plaintiff  and  the  society.  The 
contract  was  between  the  deceased  and  the  society,  and 
the  plaintiff  has  no  locus  standi  to  ask  for  a  rectification 
of  the  certificate.  The  deceased  must  be  taken  to  have 
approved  of  the  form  in  which  the  certificate  issued ;  we 
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cannot  say  that  he  would  have  kept  it  in  force  had  it  issued   Judgment, 
in  any  other  form.     We  must  assume  that  he  approved  of    street,  J. 
the  form  which   gave  him  a  right  to  assign  it,  because  he 
acted  upon  that  right,  rather  than  that  he  supposed  it  to 
be  in  a  form  which  would  not  permit  of  his  assigning  it. 

If  it  were  possible  to  place  upon  the  certificate  the  con- 
struction sought  for  by  the  plaintiff,  it  would  still  be  plain 
that  a  right  to  revoke  the  trust  in  favour  of  the  wife  was 
reserved  to  the  deceased  in  the  certificate,  and  that  no  abso- 
lute and  irrevocable  trust  such  as  is  contemplated  by  the 
statute  was  ever  created  in  her  favour.  The  result  would 
then  be  to  give  to  the  defendant  a  charge  for  the  money 
advanced  at  the  time  of  the  assignment  with  interest,  and 
he  would  have  the  premiums  paid  as  paid  by  way  of  sal- 
vage. 

In  addition  to  this,  however,  I  think  upon  the  cor- 
respondence I  should  find  that  the  defendant,  believing 
he  was  entitled  to  a  charge  for  all  his  advances  under  the 
conversations  had  with  his  brother,  so  stated  the  fact  to 
the  plaintiff,  and  that  she,  desiring  to  pay  her  husband's 
debts  and  funeral  expenses,  ratified  the  action  of  the  de- 
fendant in  paying  out  these  sums  on  her  husband's  account, 
and  assented  to  his  retaining  his  own  claim  so  far  as  the 
money  would  go.  She  appears  to  have  done  this  after  full 
consultation*  with  Mr.  Davis,  and  out  of  a  desire  to  carry 
out  what  she  considered  to  be  her  husband's  wishes. 

So  that  in  either  case  I  think  the  action  should  be  dis- 
missed with  costs. 

E.  B.  B. 
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Re  Pickett  and  Township  of  Wainfleet. 

Municipal  Corporations— By-law— Submission  to  Electors  —  Omission  to 
Post  By-law  and  Notice— -65  Vict.  ch.  42,  sec.  293  (0.) — Irregularities— 
Result  of  Voting— Saving  Clause,  sec.  175. 

Upon  a  motion  to  quash  a  municipal  by-law  which  required  the  assent  of 
the  electors  and  was  voted  upon  by  them  and  carried  by  a  majority  of 
16  in  a  total  vote  of  550  out  of  an  electorate  of  941  :  — 

Held,  that  the  unexplaiued  omission  of  the  council  to  put  up  a  copy  of 
the  by-law  with  a  notice  stating,  inter  alia,  the  hour,  day,  and  places 
for  taking  the  votes,  in  four  or  more  of  the  most  public  places  in  the 
municipality,  as  required  by  sec.  293  of  the  Municipal  Act,  55  Vict, 
ch.  42  (O.),  or  at  any  place  therein,  was  fatal  to  the  by-law  ;  the  evidence 
disclosing  many  other  irregularities  ;  and  the  onus  which  was  upon  the 
council  to  shew,  under  sec.  175,  that  the  proceedings  were  conducted 
in  accordance  with  the  principles  laid  down  iu  the  Act,  and  that  the 
result  was  not  affected  by  the  mistakes  and  irregularities,  not  being 
satisfied. 

Statement.  This  was  a  motion  by  one  David  Pickett,  a  ratepayer  of 
the  township  of  Wainfleet,  to  quash  by-law  No.  489  of  that 
township,  being  a  by-law  to  repeal  a  by-law  to  prohibit 
the  sale  of  liquor  in  the  township. 

The  prohibitory  by-law  was  passed  on  the  15th  January, 
1894.  The  repealing  by-law  was  voted  on  by  the  electors 
on  the  23rd  January,  1897,  and,  having  been  carried  by  a 
majority  of  sixteen  votes,  was  finally  passed  by  the  council 
on  the  27th  January,  1897. 

The  number  of  electors  in  the  municipality  who  were 
qualified  to  vote  on  the  by-law  was  941.  The  number 
who  actually  voted  thereon  was  550. 

The  facts  and  the  arguments  of  counsel  are  sufficiently 
referred  to  in  the  judgment. 

The  motion  was  argued  before  Osleb,  J.  A.,  sitting  in 
Court,  for  and  at  the  request  of  Boyd,  C,  on  the  22nd 
April,  1897. 

J.  J.  Maclaren,  Q.C.,  for  the  applicant. 

Du  Vernet  and  L.  G.  Raymond,  for  the  township  cor- 
poration, referred  to  Re  Wycott  and  Township  of  Ernestown, 
38  U.  C.  R.  533 ;  Huson  v.  Township  of  South  Norwich,  21 
S.  C.  R.  609  ;  Re  Pounder  and  Village  of  Winchester,  19 
A.  R.  684,  690. 
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June  1,  1897.     OSLER,  J.  A.  : —  Judgment. 

Osier,  J.A» 
The  objections  to  the  by-law,  as  set  forth  in  the 
notice,  are  seventeen  in  number.  Many  of  them  are 
of  a  trivial  character,  and  some  are  disproved ;  others, 
however,  are  not  so.  Among  these  is  the  second,  viz.,  that 
copies  of  the  by-law  and  notice  of  the  polling  were  not 
posted  at  four  of  the  most  public  places  in  the  township,  as 
required  by  law ;  the  third,  that  no  copies  of  schedule  L. 
of  the  Municipal  Act,  "directions  for  the  guidance  of  voters 
in  voting,"  were  delivered  by  the  clerk  to  any  of  the  deputy 
returning  officers  at  the  polling  on  said  by-law  or  posted 
at  any  of  the  polls  at  the  voting  in  question  ;  the  seventh, 
that  the  clerk  of  the  township  acted  as  deputy  returning 
officer  at  the  poll  of  ward  No.  1  ;  the  eighth  and 
tenth,  that  the  statutory  declaration  of  secrecy  required 
by  sec.  322  to  be  made  before  the  opening  of  the  polls 
was  not  made  at  polls  Nos.  1  and  3 ;  and  as  to  the  clerk,  who 
acted  as  deputy  returning  officer  at  poll  No.  1 ,  that  he 
marked  the  ballot  of  an  illiterate  elector  without  observing 
the  requirements  of  sec.  149. 

The  by-law,  being  one  to  repeal  a  former  by-law  which 
had  been  carried  by  the  votes  of  the  electors,  and  to  which 
their  assent  was  necessary,  could  only  be  carried  in  the 
same  way,  and  equally  with  the  former  required  the  assent 
of  the  electors  qualified  to  vote  thereon  before  it  could  be 
properly  passed. 

Section  293,  sub-sec.  1,  of  the  Consolidated  Muni- 
cipal Act,  1892,  enacts  that  in  the  case  of  such  a 
by-law,  the  council  shall,  by  the  by-law,  fix  the  day  and 
hour  for  taking  the  votes  of  the  electors,  and  such  places 
as  the  council  shall,  in  their  discretion,  deem  best  for  the 
purpose,  and  where  votes  are  to  be  taken  at  more  than  one 
place,  shall  name  a  deputy  returning  officer  to  take  the 
votes  at  every  such  place.  By  sub-sec.  2,  the  council  are 
required,  besides  publishing  the  by-law  in  a  newspaper 
in  the  prescribed  manner,  to  "  put  up  a  copy  of  the  by-law 
at  four  or  more  of  the  most   public  places  in  the  munici- 

Digitized  by  VjOOQlC 


466  THE  ONTARIO  REPORTS.  [VOL. 

Judgment,    pality."    Sub-sec.  3 :  Appended  to  the  copy  so  published 

Oder,  J.A.   and  posted  shall  be  a  notice,  signed  by  the  clerk,  stating 

inter  alia  the  date  of  the  first  publication,  and  that  at  the 

hour,  day  and  places  fixed  in  the   by-law  for   taking  the 

votes  of  the  electors,  the  polls  will  be  held. 

The  by-law  was  published,  not,apparently,  in  consequence 
of  any  resolution  passed  by  the  council  as  required  by  sub- 
sec.  2,  but  pursuant  to  some  verbal  direction  communi- 
cated to  the  clerk,  in  two  newspapers  published  in  the 
county  town,  but  it  was  not  posted,  as  required  by  the 
same  sub-section,  at  four  or  more  of  the  most  public  places, 
or  at  all,  at  any  place  whatever  in  the  municipality. 
No  explanation  was  offered  of  this  omission  by  any 
officer  or  member  of  the  council.  It  was  contended  on  be- 
half of  those  interested  in  supporting  the  by-law  that  the 
general  interest  taken  in  the  subject,  and  the  information 
given  by  posters  distributed  throughout  the  municipality, 
and  meetings  held  therein,  together  with  the  publication 
in  the  newspapers,  must  have  brought  notice  of  the  by-law 
and  of  the  time  and  places  of  polling,  home  to  every 
elector,  and  therefore  that  the  omission  to  comply 
with  the  requirement  of  the  section  could  not  be  said  to 
have  affected  the  result. 

I  am  not  of  this  opinion. 

The  vote,no  doubt,  was  a  substantial  one, but  the  majority 
is  very  small — 16  only — and  there  were  at  least  two  votes 
improperly  polled  from  part  III.  of  the  voters'  list,  reducing 
it  to  14,  and  there  remained  nearly  400  unpolled  votes  in 
the  municipality.  Had  the  majority  been  large,  or  had  the 
posters  calling  the  meetings  specified  the  times  and  places 
at  which  the  votes  were  to  be  taken,  I  might  have  arrived 
at  a  different  conclusion.  Everybody  does  not  take  a 
newspaper,  and  the  posting  of  the  by-law  and  notice  is  one 
of  the  methods  specially  required  by  the  Legislature  to  be 
observed  for  giving  notice  to  the  electors.  I  think  that  the 
unexplained  omission  to  comply  with  that  requirement  is 
one  very  difficult  to  excuse,  and  needs  much  more  convinc- 
ing evidence  that  it  was  harmless  than  the  respondents  have 
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-adduced.  I  refer  to  Re  Goe  and  Township  of  Picker-  Judgment. 
ing,  24  U.  C.  R.  439 ;  Re  Miles  and  Township  of  Rich-  Oaler,  J.A. 
mond}  28  U.  C.  R.  333;  Re  Mace  and  County  ofFrontenac, 
42  U.  C.  R  70.  Even  if  the  direction  I  am  considering  is 
not  imperative,  as  Armour  C.  J.,  seems  to  have  thought  in 
the  latter  case,  it  is  clear  that  the  onus  of  proving  that 
the  omission  to  comply  with  it  has  not  affected  the  result 
is  upon  the  respondents,  and  I  am  of  opinion  that  they 
have  failed  to  sustain  it.  Sections  175  and  306  of  the  Act 
were  relied  on,  but  they  merely  enable  the  Court 
to  refrain  from  declaring  the  by-law  invalid  for  want  of 
compliance  with  forms  or  rules  as  to  taking  the  poll,  or 
counting  the  votes,  or  by  reason  of  any  irregularity,  if  it 
appears  that  the  proceedings  were  conducted  in  accordance 
with  the  principles  laid  down  in  the  Act,  and  that  the  non- 
compliance, mistake,  or  irregularity,  did  not  affect  the 
result.  I  am  not  satisfied  with  respect  to  the  latter 
-condition,  while  as  to  the  former,  there  is  evidence  that 
at  more  than  one  of  the  polling  places  the  voting  was 
conducted  with  an  entire  disregard  of  some  of  the  safeguards 
provided  by  the  Act  for  ensuring  the  secrecy  of  voting : 
sees.  149,  170.  At  none  of  the  polls  was  schedule  L., 
"  directions  for  the  guidance  of  voters  in  voting,"  posted 
up  inside  and  outside  the  polling  place,  or  at  all,  as  required 
by  law :  sees.  126,  127,  307. 

The  township  clerk  was  the  deputy  returning  officer  at 
poll  No.  1,  which  he  ought  not  to  have  been.  He  performs 
the  duties  of  a  deputy  returning  officer  only  where  the 
election  is  not  to  be  by  wards  or  polling  sub-divisions : 
sec.  98.  He  is  the  returning  officer  for  the  whole 
municipality,  and  deputy  returning  officers  make  to  him 
the  returns  for  their  wards  or  polling  sub-divisions,  from 
which  he  sums  up  the  votes  for  and  against  the  by-law,  de- 
clares the  result,  and  is  then  to  certify  to  the  council  under 
his  hand  whether  the  majority  of  the  electors  voting  upon 
it  have  approved  or  disapproved  of  the  by-law.  In  this 
«case  it  may  be  observed  that  the  clerk  wholly  omitted  to 
comply  with  this  latter  requirement  of  sec.  318. 
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I  do  not  mean  to  go  through  all  the  irregularities  which 
took  place  during  and  after  the  polling.  Everything  was 
conducted  in  the  loosest  way  and  with  a  disregard  of  the 
plain  directions  of  the  Act  which  is  surprising.  Had  there 
been  nothing  else,  it  is  possible  that  the  election  might 
have  been  upheld  under  sec.  175,  even  as  against  those  I 
have  noted.  But  the  very  least  that  can  be  said  of  them 
is  that  they  do  not  diminish  the  force  of  the  objection  on 
which  I  have  held  that  the  by-law  must  be  quashed. 

The  motion  is  accordingly  granted  with  the  usual  result 
as  to  costs. 

E.B.  B. 


Re  Birely    and    Toronto,   Hamilton, 
Railway  Company. 


and    Buffalo 


Railways — Lands  Injuriously  Affected — Arbitration  and  Award — 51  Vict, 
ch.  £9,  sees.  90,  9  J,  144  {&•) — Compensation — Damages — Operation  of 
Hailway — Interest . 

A  claimant  entitled  under  the  Railway  Act  of  Canada,  51  Vict.  ch.  29, 
to  compensation  for  injury  to  lands  by  reason  of  a  railway,  owing  to 
alterations  in  the  grades  of  streets  and  other  structural  alterations,  is 
also,  having  regard  to  sees.  90,  92,  and  144,  entitled  to  an  award  of 
damages  arising  in  respect  of  the  operation  of  the  railway,  and  to 
interest  upon  the  amounts  awarded,  notwithstanding  that  no  part  of 
such  lands  has  been  taken  for  the  railway. 

Hammersmith,  etc.,  R.  W.  Co.  y.  Brand,  L.R.4H.L.171,  distinguished. 

Statement.  An  appeal  of  the  railway  company  from  part  of  an 
award  of  three  arbitrators  made  under  the  Railway  Act  of 
Canada,  51  Vict.  ch.  29.  The  arbitration  was  for  the 
purpose  of  ascertaining  the  compensation  to  be  paid  by  the 
railway  company  for  damages  which  the  land  of  Florence 
H.  Birely,  situated  on  the  south-east  corner  of  Charles  and 
Hunter  streets,  in  the  city  of  Hamilton,  having  a  frontage 
on  Charles  street  of  sixty-one  feet  and  a  depth  on  Hunter 
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street  of   one  hundred  feet,  had  suffered  or  might  suffer  Statement, 
from  the  alteration  of  the  grade  of  Hunter  and  Charles 
streets  and   the  erection  thereon  of  retaining  walls,  and 
generally  all  the  changes  and  alterations  and  operation  of 
the  railway  of,  in,  and  upon  these  streets. 

The  award  was  made  on  the  22nd  April,  1897. 

The  arbitrators  awarded  and  adjudged  that  the  lands 
had  suffered  damage  from  such  cause  or  causes  to  the  ex- 
tent of  $1,700,  and  they  awarded  and  adjudged  interest  on 
that  sum  from  the  1st  January,  1896,  amounting  to  $66.58, 
making  in  all  $1,766.58,  which  sum  they  stated  in  their 
award  to  be  made  up  as  follows  : 

Damages  arising  from  the  alterations  in  the  grades 
and  all  other  structural  alterations  of  Hunter  street  and 
Charles  street,  $1,200  ;  damages  arising  in  respect  of  the 
operation  of  the  railway,  $500  ;  interest,  $66.58. 

From  the  written  opinion  of  one  of  the  arbitrators  it 
appeared  that  the  interest  was  allowed  from  the  time  the 
work  was  completed  and  the  powers  exercised,  and  that, 
as  money  had  been  deposited  by  the  company  for  this 
purpose  in  the  bank  during  the  time,  interest  was  allowed 
at  the  rate  of  three  per  cent,  per  annum. 

The  appeal  was  upon  two  grounds :  (1)  That  the  arbi- 
trators erred  in  awarding  the  sum  of  $500  as  damages 
arising  in  respect  of  the  operations  of  the  railway,  as  no 
part  of  the  lands  of  Florence  H.  Birely  was  taken  by  the 
company,  and  the  arbitrators  should  have  confined  their 
award  to  damages  to  her  lands  arising  from  the  altera- 
tions in  the  grades  and  all  other  structural  alterations  in 
Hunter  and  Charles  streets.  (2)  That  the  damages  awarded 
being  in  the  nature  of  unliquidated  damages,  interest 
thereon  should  not  have  been  allowed. 

An  action  having  been  brought  by  the  land-owner  before 
the  arbitration  (as  in  Hendrie  v.  Toronto,  Hamilton,  and 
Buffalo  R  W.  Co.,  26  O.  R.  667,  27  O.  R.  46),  the  plaintiff 
therein,  the  land-owner,  moved  for  judgment  in  the  action 
for  the  amount  found  due  by  the  award,  and  interest 
61 — VOL.  XXVIII.  O.R. 
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Statement,  thereon,  and  for  the  costs  of  the  action  and  arbitration, 
and  for  an  order  for  the  taxation  of  the  costs  of  the  arbi- 
tration. 

The  appeal  and  motion  for  judgment  were,  heard  by 
Armour,  C.  J.,  in  Court,  on  the  27th  May,  1897. 

D'Arcy  Tate,  for  the  company,  upon  the  question  of  the 
damages  relied  on  Hammersmith,  etc.,  R.  W.  Co.  v.  Brand, 
L.R4H.  L.  171, and  Attomey-QeneraX  v.  Metropolitan R. 
W.  Co.,  10  Times  L.  R.  134 ;  and  as  to  the  question  of 
interest,  upon  Re  Leak  and  City  of  Toronto,  17  G  L.  T. 
Occ.  N.  191. 

Aylestvorih,  Q.  C.,and  F.  R  Waddell,  for  the  land-owner, 
cited  Corporation  of  Parkdale  v.  West,  12  App.  Cas.  602; 
Hendrie  v.  Toronto,  Hamilton,  and  Buffalo  R.  W.  Co.,  26 
O.  R.  667,  27  0.  R.  46 ;  Duke  ofBuccleuch  v.  Metropolitan 
Board  of  Works,  L.  R.  5  Ex.  221 ;  Atlantic  and  North-West 
R.  W.  Co.  wWood,  [1895]  A.  C.  257 ;  James  v.  Ontario  and 
Quebec  R.  W.  Co.,  12  O.  R.  624, 15  A.  R.  1 ;  Re  Taylor  and 
Ontario  and  Quebec  R.  W.  Co.,  11  P.  R.  371 ;  Re  Philbrick 
and  Ontario  and  Quebec  R.  W.  Co.,  ib.  373. 

Armour,  C.  J.,  at  the  conclusion  of  the  argument,  dis- 
missed the  appeal  as  to  the  question  of  interest,  holding 
that  the  arbitrators  might  in  awarding  compensation  make 
an  allowance  in  the  nature  of  interest  from  the  time  when 
the  right  to  compensation  accrued.  He  reserved  judgment 
upon  the  other  question. 

June  5, 1897.    Armour,  C.  J.  :— 

This  appeal  must  be  dismissed. 

I  disposed  of  that  part  of  the  appeal  relating  to  the 
interest  awarded  on  the  argument,  and  there  only  remains 
the  appeal  against  the  $500  awarded  "as  damages  arising 
in  respect  of  the  operation  of  the  railway." 

The  case  of  Hammersmith,  etc.,  R.  W.  Co.  v.  Brand,  L.  R 
4  H.  L.  171,  was  relied  upon  by  the  appellants ;  but  that 


Digiti 


zed  by  G00gk 


:XXVIII.]  RE  BIRELY.  471 

xase  is  no  authority  upon  the  construction  of  the  Railway  Judgment. 
Act  51  Vict.  ch.  29  (D.),  for  it  was  decided  upon  the  con-  Armour,  C.J. 
struction  of  the  Imperial  Act  8  Vict.  ch.  20,  which  differs 
essentially  from  the  Railway  Act ;  and  it  is  safe  to  say 
that,  had  the  Imperial  Act  8  Vict.  ch.  20  been  identical 
with  the  Railway  Act,  the  decision  would  have  been  the 
other  way. 

That  case  was  determined  upon  the  construction  to  be 
placed  upon  sees.  6  and  16  of  the  Imperial  Act  8  Vict, 
ch.  20,  and  the  words  preceding  the  6th  section,  which 
were  also  applicable  to  the  16th  section,  "and  with 
respect  to  the  construction  of  the  railway  and  the  works 
connected  therewith,"  were  a  potent  factor  in  the  decision, 
and  another  potent  factor  was  that  the  powers  in  the 
16th  section  granted,  and  for  the  exercise  of  which  com- 
pensation was  by  that  section  provided,  did  not  include 
the  use  and  employment  of  locomotive  engines  or  other 
moving  power,  which  power  was  granted  by  the  86  th 
section. 

In  the  Railway  Act,  under  the  heading  "  General  Powers," 
the  power  is  granted,  among  others,  (sec.  90,  k),  to  "  make, 
complete,  alter,  and  keep  in  repair  the  railway,  with  one 
or  more  sets  of  rails  or  tracks,  to  be  worked  by  the 
force  and  power  of  steam  or  of  electricity  or  of  the  atmos- 
phere, or  of  animals,  or  by  mechanical  power,  or  by  any 
combination  of  them ;"  and  power  is  also  granted  (q)  to 
"do  all  other  acts  necessary  for  working,  maintaining, 
altering,  or  repairing,  and  using  the  railway;"  and  it  is 
under  these  powers  that  "  the  use  and  employment  of 
locomotive  engines  or  other  moving  power  "  is  permissible 
by  the  Railway  Act. 

And  it  is  thereby  provided  (sec.  92),  that  "the  com- 
pany shall,  in  the  exercise  of  the  powers  by  this  or  the 
special  Act  granted,  do  as  little  damage  as  possible,  and 
shall  make  full  compensation,  in  the  manner  herein  and  in 
the  special  Act  provided,  to  all  parties  interested  for  all 
damage  by  them  sustained  by  reason  of  the  exercise  of 
such  powers." 
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Judgment.        The  right  of  the  parties  interested  to  damages   is  not, 
Armour,  C.J.  therefore,  confined  to  the  construction  of  the  railway,  but 
extends  to  its  operation  as  well. 

And  sec.  144  of  the  Railway  Act  provides  for  appli- 
cation being  made  to  persons  interested  in  lands  which  may 
suffer  damage  from  the  exercise  of  any  of  the  powers 
granted  for  the  railway,  and  for  the  making  of  agreements 
with  such  persons  for  the  damages,  and  in  case  of  disagree- 
ment for  the  settlement  thereof  by  arbitration  as  provided 
by  the  Act. 

I  refer  to  Be  Devlin  and  Hamilton  and  Lake  Erie  B.  W. 
Co.,  40  U.  C.  R.  160 ;  St  Catharines  B.  W.  Co.  v.  jVbrra, 
17  O.  R.  667  ;  Corporation  of  Parkdale  v.  West,  12  App. 
Cas.  602 ;  Cowper  Essex  v.  Local  Board  fvr  Acton,  14 
App.  Cas.  153 ;  North  Shore  B.  W.  Co.  v.  Pion,  ib.  612. 

The  appeal  will  be  dismissed  with  costs,  and  judgment 
will  be  given  for  the  plaintiff  in  the  terms  of  her  motion 
for  judgment.  « 

E.  B.  B. 
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[DIVISIONAL  COURT. 

PEGG   V.   HOWLETT  ET  AL. 

Division  Court  —  Jurisdiction  —  Ascertainment  of  Amount  —  Promissory 
Note — Interest — 56  Vict.  ch.  15,  sec.  2  (0.) — Abandonment  of  Excess — 
Recovery  on  Xote  —  Indorsers  —  Sureties  —  Parties  —  Substitution  of 
Plaintiff. 

In  an  action  in  a  Division  Court  against  the  makers  and  indorsers  of  a 
promissory  note  expressed  on  its  face  to  be  for  $200  and  interest,  judg- 
ment was  given  for  the  plaintiff  for  $210 : — 

Held,  that  the  amount  was  ascertained  by  the  signatures  of  the  defen- 
dants, and  the  interest  accumulated  upon  the  note  from  the  time  the 
amount  was  so  ascertained  was  not  to  be  included  in  determining  the 
question  of  jurisdiction,  and  might  be  recovered,  in  addition  to  the 
claim,  under  56  Vict.  ch.  15,  sec.  2  (0.),  notwithstanding  that  the 
interest  and  the  amount  of  the  claim  so  ascertained  together  exceeded 
$200:— 

Meld,  also,  that  the  Judge  had  power,  under  Revised  Rule  7  of  the 
Division  Courts,  to  permit  the  abandonment  of  the  excess  caused  by  a 
claim  for  notarial  fees  : — 

Held,  also,  that  upon  payment  of  the  amount  of  the  note  by  the  plaintiff 
to  the  original  holder,  the  plaintiff  being  liable  as  indorser  to  such 
holder,  the  plaintiff  became  entitled  to  the  note  and  to  enforce  his 
rights  againt  the  other  parties  to  it ;  and,  as  it  appeared  that  two  of 
the  defendants  had  indorsed  the  notes  as  sureties  to  the  plaintiff  for 
the  makers,  he  was  entitled  to  recover  against  them,  although  the  note 
was  made  payable  to  his  order. 

Wilkinson  v.  Unxoin,  7  Q.  B.  D.  636,  followed. 

Held,  lastly,  that  Revised  Rules  211,  216,  and  224  of  the  Division  Courts 
authorized  the  Judge  to  substitute  the  name  of  the  plaintiff  for  that  of 
the  original  holder  of  the  note  as  plaintiff  in  the  action. 

This  was  an  appeal  by  the  defendants  G.  W.  Howlett  Statement 
and  R.  Howlett  from  an  order  of  the   4th  Division  Court 
in  the  county  of  York  dismissing  a  motion  to  set  aside 
the  judgment  for  the  plaintiff  and  for  a  new  trial  of  an 
action  upon  a  promissory  note. 

The  facts  were  as  follows : — 

Thomas  Flanagan  on  the  21st  November,  1896,  issued  a 
summons  in  the  above  named  Division  Court  to  Thomas 
Howlett,  Jane  Howlett,  Charles  Howlett,  G.  W.  Howlett, 
R.  Howlett,  and  W.  W.  Pegg,  claiming  from  them  $210.70  in 
respect  of  a  promissory  note  dated  the  12th  March,  1896, 
made  by  Thomas  Howlett,  Jane  Howlett,  and  Charles  How- 
lett, payable  on  the  1st  November  after  date,  to  the  order 
of  W.  W.  Pegg,  for  $200  with  interest  at  six  per  cent,  per 
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Statement,  annum,  and  indorsed  by  G.  W.  Howlett,  R.  Howlett,  and  W. 
W.  Pegg,  and  sold  by  W.  W.  Pegg  to  Thomas  Flanagan, 
and  claiming  also  in  respect  of  the  notarial  fees  thereon. 

On  the  8th  December,  1896,  Pegg  paid  to  Flanagan  the 
amount  of  his  claim  and  costs,  and  Flanagan  transferred, 
assigned,  and  set  over  to  Pegg  all  his  right,  title,  and  in- 
terest in  the  action,  and  authorized  and  empowered  him  to 
use  his  name  in  the  action  for  all  purposes  for  the  collec- 
tion of  the  debt  and  costs  therein. 

The  case  came  on  for  trial  on  the  21st  December,  1896, 
when,  objection  being  made  to  the  jurisdiction,  the  Judge 
adjourned  the  case  to  permit  the  plaintiff  to  amend  his 
claim. 

This  amended  claim  was  then  made :  "  The  defendant 
W.  W.  Pegg,  having  paid  the  plaintiff  the  full  claim  here- 
in, and  having  taken  an  assignment  thereof  from  the 
plaintiff,  asks  to  have  the  style  of  cause  herein  amended 
by  striking  out  the  name  of  the  plaintiff,  and  substituting 
the  defendant  W.  W.  Pegg  as  plaintiff  herein,  and  by 
striking  out  the  name  '  W.  W.  Pegg*  from  the  defendants. 
The  said  W.  W.  Pegg  then  claims  from  the  said  defen- 
dants Howletts  the  sum  of  $210  for  principal  and  interest 
due  under  a  promissory  note  made  by  the  defendants, 
Thomas  Howlett,  Jane  Howlett,  and  Charles  Howlett,  to 
the  said  Pegg,  and  indorsed  by  the  defendants  G.  W.  How- 
lett and  R.  Howlett,  and  dated  12th  March,  1896,  and  due 
on  1st  November,  1896,  with  interest  at  six  per  cent,  per 
annum,  which  said  note  was  duly  protested  at  maturity. 
The  particulars  are  as  follows  :  • 

Promissory  note  dated  12th  March,  1896,  and  due 

1st  November,  1896,for $200  00 

Interest  on   same  from  the  date   thereof  to  6th 

January,  1897,  at  6  per  cent,  per  annum 10  00 

Total  claim $210  00 

The  said  Pegg  abandons  the  notarial  fees,  to  bring  the  ac- 
tion within  the  jurisdiction  of  the  Court." 

The  case  came  on  again  for  trial  on  the  6th  January,, 
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1897,  when  the  Judge  allowed  the  claim  as  amended,  and  Statement, 
gave  judgment  for  $210  against  all  the  defendants,  being 
$200,  the  amount  of  principal,  and  $10,  interest 'thereon 
from  the  date  of  the  note.  He  also  amended  the  style  of 
cause  by  striking  out  the  name  of  Thomas  Flanagan  as 
plaintiff  and  substituting  therefor  the  name  of  W.  W. 
Pegg,  and  by  striking  out  Pegg's  name  as  a  defendant. 

It  was  agreed  at  the  trial  by  counsel  for  Pegg  and  the 
defendants  that  no  evidence  was  necessary  to  charge  the 
defendants,  so  far  as  Flanagan  was  concerned,  with  such 
an  amount  as  the  Court  had  jurisdiction  to  entertain,  and 
that  if  Pegg  could,  on  the  facts  stated  in  the  Judge's  notes 
of  evidence,  be  made  a  party  plaintiff  at  the  trial,  he  would 
be  entitled  to  a  judgment,  if  the  Court  had  jurisdiction,  on 
the  facts,  to  try  an  issue  between  him  and  the  defendants. 

The  appeal  of  the  defendants  G.  W.  Howlebt  and  R. 
Howlett  was  upon  the  following  amongst  other  grounds : — 

1.  That  the  Judge  had  no  jurisdiction  to  give  judgment 
for  $210,  for  the  note  sued  on  was  for  $200  only,  and  was 
payable  on  the  4th  November,  1896,  with  interest  at  six 
per  cent,  amounting  when  due  to  $207.50 ;  the  note  was 
sued  on  the  21st  November,  1896 ;  no  claim  was  made  in 
the  plaintiff's  particulars  of  claim  for  interest  from  the 
date  of  the  action  until  judgment ;  and  the  Judge  had  no 
power  under  56  Vict.  ch.  15  (O.)  to  give  judgment  for  more 
than  the  amount  of  the  note  and  accrued  interest,  when 
due,  as  any  sum  allowed  for  interest  after  the  note  was 
sued  would  be  by  way  of  damages,  and  would  place  the 
claim  beyond  the  jurisdiction  of  the  Court  under  sec.  70 
of  the  Division  Courts  Act,  R.  S.  O.  ch.  51. 

2.  When  Pegg  paid  Flanagan  the  amount  of  the  note, 
after  action  brought  and  before  judgment,  Pegg  simply 
became,  if  anything,  the  assignee  of  a  cause  of  action 
against  his  co-defendants  for  money  paid  for  their  use  and 
benefit,  and  the  Division  Court  had  no  jurisdiction  beyond 
$100 ;  Flanagan  could  not  transfer  his  property  in  the  note 
by  assignment  (sec.  13  of  R.  S.  O.  ch.  122);  but  he  could 
have  withdrawn  his  suit  and  handed  over  the  note  to  Pegg, 
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Statememt.  wh0  might  then  have  sued  upon  it :  there  was  no  judg- 
ment at  the  date  of  the  assignment  to  Pegg,  and  therefore 
there  was  none  for  Flanagan  to  assign  ;  the  most  he  could 
do  was  to  assign  his  interest  in  the  money  represented  by 
the  note. 

3.  The  Judge  had  no  power  to  allow  Pegg  to  be  substi- 
tuted as  plaintiff,  because  he  had  become  interested  in  the 
claim  after  action  brought. 

The  appeal  was  argued  before  a  Divisional  Court  com- 
posed of  Armour,  C.J.,  and  Street,  J.,  on  the  10th  May, 
1897. 

S.  W.  Burns,  for  the  appellants. 

C.  J.  Holnian,  for  the  plaintiff 

Cleveland  Press  v.  Fleming,  24  O.  R  335 ;  Re  Elliott 
v.  Biette,  21  0.  R.  595  ;  and  McCracken  v.  Creswick,  8 
P.  R.  501,  were  referred  to. 

May  21,  1897.  The  judgment  of  the  Court  was  de- 
livered by 

Armour,  C.  J. : — 

The  Court  below  had,  in  my  opinion,  jurisdiction  to  give 
judgment  for  the  amount  for  which  judgment  was  given. 

The  note  sued  on  was  for  $200  with  interest ;  the  amount 
was  ascertained,  that  is,  made  certain,  by  the  signatures  of 
the  defendants ;  and  the  interest  accumulated  upon  the 
note  from  the  time  the  amount  was  so  ascertained  by  the 
signatures  of  the  defendants  is  not  to  be  included  in  de- 
termining the  question  of  jurisdiction,  but  interest  so  ac- 
cumulated may  be  recovered  in  a  Division  Court  in  addi- 
tion to  the  claim  notwithstanding  the  interest  and  the 
amount  of  the  claim  so  ascertained  together  exceed  the 
sum  of  $200  :  56  Vict.  ch.  15,  sec.  2  (O.) 

Rule  7  of  the  Revised  Rules  of  the  Division  Courts  pro- 
vides that  "  where  the  excess  is  abandoned,  it  shall  be  done 
in  the  first  instance,  and  in  the  claim.      Where  such  has 
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not  been  done,  tbe  Judge  may,  upon  such  terms  as  he  shall    Judgment, 
see  fit  at  any  time  thereafter,  but  before  judgment,  permit  Armour,  O.J. 
such  abandonment,  in  which  case  an  entry  thereof  shall  be 
made  in  the  proceedings."     So  that  the  learned  Judge  had 
full  power  to  permit  the  abandonment  of  the  excess  caused 
by  the  claim  for  notarial  fees. 

Upon  payment  by  Pegg  to  Flanagan  of  the  amount  of 
the  promissory  note  sued  for,  and  upon  which  Pegg  was 
liable  to  Flanagan  as  indorser,  Pegg  became  entitled  to  the 
promissory  note  an.d  to  enforce  his  rights  against  the  other 
parties  to  it. 

And,  as  it  appeared  that  the  defendants  G.  W.  Howlett 
and  R.  Howlett  had  indorsed  the  promissory  note  as 
sureties  to  Pegg  for  the  makers,  he  was  entitled  to  recover 
against  them,  although  the  note  was  made  payable  to  his 
order :  Wilkinson  v.  Unwin,  7  Q.  B.  D.  636. 

I  think  that  Rules  211,  216,  and  224  of  the  Revised 
Rules  of  the  Division  Courts  authorized  the  Judge  to  sub- 
stitute the  name  of  Pegg  for  that  of  Flanagan  as  plaintiff 
in  the  suit. 

There  is  no  appeal  by  Jane  Howlett,  and  we  cannot 
therefore  interfere  with  the  judgment  against  her. 

The  appeal  will  be  dismissed  with  costs. 

B.  B.  B. 
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Re  Diamond  v.  Waldron  et  al. 

Division  Court — Breach  of  Contract — Place  of— Cause  of  Action- Man- 

tlamus. 

Plaintiff  gave  an  order  in  Ontario  for  goods  to  the  traveller  of  the  defen- 
dants, wholesale  merchants  in  Montreal,  "Ship  via  G.  T.  R."  at  a 
certain  named  date.  The  goods  were  not  so  shipped  and  a  correspon- 
dence ensued,  ending  in  the  defendants  refusing  to  supply  the  goods : — 

Held,  that  the  breach  was  the  non-shipment  wo  Grand  Trunk  Kailway 
at  Montreal,  and  not  the  subsequent  refusal  by  correspondence,  and  as 
the  whole  cause  of  action  did  not  arise  where  the  order  was  given,  a 
mandamus  to  a  Division  Court  Judge  to  try  the  action  was  refused. 

Statement  This  was  an  application  for  a  mandamus  to  the  Judge 
of  the  Eleventh  Division  Court  in  the  united  counties 
of  Northumberland  and  Durham  to  hear  and  determine 
an  action  brought  by  one  J.  E.  Diamond,  a  retail  merchant, 
against  the  firm  of  Waldron,  Drouin  &  Co. 

The  action  was  for  damages  amounting  to  $24  for  the 
nonfulfilment  of  a  contract  to  supply  the  plaintiff  with, 
six  wombat  coats,  being  the  alleged  difference  between  the 
price  at  which  the  defendants  contracted  to  deliver  the 
coats  to  him  and  the  price  at  which  he  could  have  pro- 
cured them  on  the  6th  September,  1896,  when  they  were 
to  have  been  delivered. 

The  order  for  the  goods  was  taken  in  Campbellford,  in 
the  county  of  Northumberland,  in  the  Province  of  Ontario, 
by  a  traveller  of  the  defendants  who  were  a  firm  of  whole- 
sale merchants  doing  business  in  Montreal,  in  the  Province 
of  Quebec,  and  was  worded  as  follows : — 

"Order  No. . }} . .     Sold  by.?-. ^cIl^\      .  .??*? .^\ .  189 .?. . 
Waldron,  Drouin  &  Co.,  Montreal. 

Successors  to  Mackean,  Waldron  &  Co. 

Please  forward  to ?:.E:™*Tn.d. 

Town.  ^a.I!l.p.be.1!fo.r?i: 

Ship  via. . .  .G;.T:  *; ....       When . . .  }*  *&f^: . . . 
Terms:  15th  Nov.  5%,  60  days,  or  4  months. 
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2  Grey  Robes,  44  x  60,    $  4  60 89  00   Statement. 

4  Grey  Robes,  52  x  66,    5  25 ... .  21  00 

2  Men's  Wallaby  Coats,^  f9 13  50. . . .  27  00 

4  Men's  Wombat  Coats,  &  &  &  . . . .   12  00. . . .  48  00 

If  to  be  had: — 

2  Men's  Wombat  Coats,  ^,  ^  .......   10  50. .. .  21  00 

$126  00 
(Sd.)     H.  M.  McIntyre." 

The  first  three  items  of  the  order  were  duly  supplied  but 
were  subsequently  returned  by  mutual  agreement  and  a 
correspondence  ensued  in  which  the  plaintiff  requested 
delivery  of  the  wombat  coats.  The  defendants  alleged  they 
were  only  to  be  supplied  "  if  to  be  had  "  under  the  terms 
of  the  order  and  that  they  could  not  procure  them. 

The  coats  not  being  supplied,  the  plaintiff  on  November 
5th,  1896,  brought  his  action  in  the  Division  Court  at 
Campbellford,  and  the  Judge  of  that  Court  after  hearing 
the  evidence  as  to  where  the  goods  were  to  be  delivered 
found  that  the  contract  was  that  they  were  to  be  delivered 
to  the  Grand  Trunk  Railway  Company  in  Montreal,  and 
that  being  so  the  breach  of  the  contract  (the  non-delivery 
of  the  coats)  took  place  there,  and  as  the  whole  cause  of 
action  did  not  arise  in  Campbellford  he  had  no  jurisdiction 
to  try  the  action  and  dismissed  it  with  costs. 

On  this  judgment  being  given  the  plaintiff  moved  for 
a  mandamus  to  the  Judge  to  try  the  action  and  the  motion 
was  argued  in  the  Weekly  Court  on  March  25th,  1897, 
before  Falconbridge,  J. 

W.  R.  Riddell,  for  the  motion.  Was  the  non-delivery  to 
the  railway  in  Montreal  the  breach  ?  Clearly  not.  That 
may  have  been  a  term  at  first,  but  correspondence  en- 
sued and  there  was  no  breach  until  the  defendants  finally 
declined  to  supply  the  coats.  That  was  by  letter  written 
in  Montreal  and  received  in  Campbellford.  Even  that 
letter  was  not  a  complete  breach  until  so  treated  by  the 
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Argument,  party  to  whom  it  was  sent.  The  breach  was  not  where  the 
letter  was  written  :  Re  Noble  v.  Cline,  18  0.  R.  33 ;  New- 
comb  v.  DeRoos,  2  El.  &  El.  271  :  Cowan  v.  O'Connor,  20 
Q.  B.  D.  640.  The  letter  must  be  received  before  a  right  of 
action  accrues,  for  it  might  be  revoked  or  not  sent.  The 
repudiation  of  the  contract  when  acted  on  by  the  plaintiff 
is  the  breach  :  Frost  v.  Knight,  L.  R.  7  Ex.  Ill,  at  pp.  112, 
113.  The  mere  announcement  of  refusal  to  fulfil  is  not 
the  breach,  but  the  determination  by  the  plaintiff  to  act 
thereon,  and  this  was  in  Campbellford  :  Johnston  v.  Mill- 
ing, 16  Q.  B.  D.  at  pp.  467,  473  ;  Roper  v.  Johnstone,  L.  R, 
8  C.  P.  at  p.  177. 

Geo.  Kerr,  contra.  The  defendants  reside  within  the 
jurisdiction.  The  order  taken  by  the  traveller  was  only 
conditional  on  the  approval  of  the  employers.  The  coats 
were  to  be  delivered  in  Montreal  and  the  breach,  if  any,  was 
the  failure  to  deliver  there.  No  letter  refusing  to  deliver 
could  change  the  place  of  the  breach,  and  if  it  could  it 
would  not  be  necessary  for  the  recipient  to  write  accepting 
the  breach.  This  action  is  for  non -delivery  in  Montreal. 
The  Judge  has  concluded  upon  the  facts  that  he  had  no 
jurisdiction  and  this  Court  will  not  review  that:  Kernot  v. 
Bailey,  2  U.  C.  L.  J.  178.  When  there  is  any  doubt  as  to 
jurisdiction  no  order  will  be  made :  Trainor  v.  Holcombe,  7 
U.  C.  R.  548.  I  refer  also  to  In  re  Woods  v.  Rennet,  12 
U.  C.  R.  167;    Re   Watt  v.   VanEvery,  23  U.  C.  R.  196. 

Riddell,  in  reply.  The  breach  in  Montreal,  if  any,  was 
waived  by  the  correspondence.  The  question  of  jurisdic- 
tion is  concluded  by  Regina  v.  The  Judge  of  Southampton, 
etc,,  65  L.  T.  N.  S.  320,  and  an  order  will  be  made.  See  also 
In  re  Burns  v.  Butterfield,  12  U.  C.  R.  140. 

May  7th,  1897.     Falconbridge,  J. : — 

The  jurisdiction  by  mandamus  over  inferior  judicial 
tribunals  is  closely  guarded  and  jealously  exercised  by  the 
Courts  (High,  on  Extraordinary  Legal  Remedies,  2nd  ed., 
sec.  147)  and  should  be  exercised  only  in  a  clear  case. 
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In  Kernot  v.  Bailey,  4  W.  R.  608  ;  2  U.  C.  L.  J.  0.  S.   Judgment. 
178,  the  Queen's  Bench  (Coleridge,  Erie  and  Crompton,  JJ.)  Falconbridge, 
held  that  where  on  the  hearing  of  a  plaint  in  a  County         J*  - 
Court,  the  Judge,  having  heard  the  evidence  as  to  the 
jurisdiction,  thinks  that  the  cause  of  action  did  not  arise 
within  his  jurisdiction,  and  nonsuits  the  plaintiff,  he  has 
heard  the  cause  and  no  mandamus  will  issue  to  compel 
him  to  hear  it. 

But  in  Regina  v.  The  Judge  of  Southampton,  etc.,  65 
L.  T.  N.  S.  320,  the  Queen's  Bench  Division  (Day  and 
Lawrance,  J  J.)  held  that  where  a  County  Court  Judge, 
after  hearing  so  much  of  a  case  as  relates  to  the  juris- 
diction, declines  to  hear  and  determine,  it,  erroneously 
believing  that  he  has  no  jurisdiction,  an  order  in  the 
nature  of  a  mandamus  will  lie  to  compel  him  to  -hear 
and  determine  it. 

I  think,  however,  that  the  learned  Judge  below  came  to 
the  right  conclusion  on  the  question  of  jurisdiction  both 
for  the  reasons  given  by  him  in  his  carefully  considered 
judgment,  and  for  the  additional  reason  that  the  plain- 
tiffs cause  of  action  was.complete  by  the  failure  to  deliver 
the  goods  at  Montreal  according  to  the  terms  of  the  order 
on  1st  September. 

I  fail  to  see  the  force  of  Mr.  Riddell's  argument  that 
time  was  not  of  the  essence  of  the  contract.  That  ques- 
tion does  not  arise,  for  the  defendants  not  only  failed  to 
deliver,  but  persisted  in  refusing  to  deliver  the  four  wom- 
bat coats :  and  I  also  fail  to  see  why  the  plaintiff's  insisting 
on  getting  the  goods,  kept  the  matter  open. 

The  breach  then  was  the  failure  to  deliver  and  not  the 
writing  of  the  letter  of  24th  September,  and  the  learned 
Judge  is  right,  and  this  motion  must  be  dismissed  with 
costs. 

I  have  had  occasion  to  consult  the  following,  amongst 
other  authorities,  in  disposing  of  this  matter : 

Frost  v.  Knight,  L.  R.  7  Ex.  at  p.  112;  Johnston  v. 
Milling,  16  Q.  B.  D.  at  p.  467  ;  Roper  v.  Johnstone,  L.  R.  8 
C.  P.  at  p.  177;  Re  Noble  v.  Cline,  18  0.  R.  33  ;  Newcomb 
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Judgment.   v.  DeRoos,  2  El.  &  El.  271 ;  Cowan  v.  O'Connor,  20  Q.  B. 

Falconbridge,  D.  640  ;  Kernot  v.  Bailey,  2  U.  C.  L.  J.  0.  S.  178 ;  Trainor 

J-         v.  Holcombe,  7  U.  C.  R.  548 ;  Re  Watt  v.  Van  Every,  23 

U.  C.  R.  196 ;  Regina  v.  Judge  of  Southampton,  etc,  65 

L.  T.  N.  S.  320;  Re  The  Judge  of  the  County  Court  of  Elgin, 

20  U.  C.  R.  588  ;  In  re  Bums v.  Butterfidd,  12  U.C.  R.  140 ; 

In  re  Woods  v.  Rennet,  12  U.  C.  R.  167;  Leake  on  Contracts, 

3rd  ed.,  752  ;  Campbell's  Ruling  Cases,  vol.  vi.,  636 ;  Wood  \r. 

Bernal,  19  Ves.  220  ;   Webb  v.  Hughes,  L.  R.  10  Eq.  281 ; 

Oakden  v.  Pike,  34  L.  J.  Ch.  at  p.  624 ;  Cutts  v.  Thodey,  13 

Sim.  206 ;  Upperton  v.  Nicholson,  L.R.  6  Ch.  at  p.  443 ;  Brown 

v.  MoUer,  L.  R.  7  Ex.  319 ;  The  Danube,  etc..  R.  W.  Go.  v. 

Xenos,  13  C.  B.  N.  S.  825  ;  Thornhill  v.  Neats,  8  C.B.N.S. 

831 ;  Ex  parte  Milner,  15  Jur.  1037. 

G.  A,  B. 
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Re  Sinclair  v.  Bell. 

Division  Courts — Prohibition — Court  Nearest  Defendants  Residence — Juris- 
diction-!?. S.  0.  ch.  51,  sec.  82. 

An  action  was  brought  in  a  Division  Court  against  a  firm  consisting  of 
two  partners,  which  had  been  dissolved  before  action,  one  of  the  part- 
ners being  resident  out  of  Ontario  and  the  other  where  the  cause  of 
action  arose,  being  in  a  county  other  than  that  comprising  the  Division 
in  which  the  action  was  brought,  although  such  Division  was  nearest 
to  where  the  firm  had  carried  on  business  and  the  applicant  resided. 
The  Judge  having  overruled  an  objection  to  his  jurisdiction  and  tried 
the  case  and  pronounced  judgment  on  the  merits,  prohibition  was, 
under  the  circumstances,  refused. 

Semble.  The  Judge  at  the  trial  might  have  made  an  order  permitting 
the  plaintiff  to  proceed. 

This  was  a  motion  by  Cyrus  Bell  for  a  prohibition  to    statement, 
the  Judge  of  the  Second  Division  Court  in  the  county  of  ' 
Oxford,  under  the  following  circumstances : — 

On  the  26th  December,  1896,  a  summons  was  issued  out 
of  that  Court  at  the  suit  of  the  respondent,  against  the  firm 
of  Bell  &  Bell,  of  which  the  applicant  had  been  a  member, 
and  which  was  dissolved  before  that  time,  the  other  partner 
not  being  a  resident  of  Ontario. 

The  applicant's  place  of  residence  was  in  the  county  of 
Brant,  and  the  cause  of  action  arose  in  that  county,  but 
the  place  of  sitting  of  the  Second  Division  Court  was  the 
nearest  to  the  residence  of  the  applicant,  and  to  the  place 
where  the  firm  carried  on  business. 

The  applicant  attended  the  sittings  of  the  Court  on  the 
12th  January,  1897,  and  by  his  agent  objected  to  its  jur- 
isdiction, on  the  ground  that  he  was  sued  in  the  wrong 
Division  Court — "  the  contract  having  been  made  and  the 
defendants  both  being  residents  outside  of  such  jurisdic- 
tion." 

The  applicant  had  given  notice  that  he  disputed  the 
jurisdiction  of  the  Court  in  his  notice  disputing  the  plain- 
tiff's claim. 

The  Judge  overruled  the  objection  to  the  jurisdiction, 
-and  held  that  the  Second  Division  Court  had,  under  section 
&2  of  the  Division  Courts  Act,  jurisdiction  to  deal  with  the 
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Statement  claim.*  The  case  was  then  heard  on  the  merits,  and  the 
plaintiff  had  judgment  for  the  amount  of  his  claim,  $17.25 
and  costs. 

On  May  17th,  1897,  W.  H.  Blake,  supported  the  motion. 
Douglas  Armour,  contra. 

May  20th,  1897.    Meredith,  C.  J.  :— 

Having  regard  to  the  amount  of  the  plaintiff's  claim,, 
and  the  fact  that  merits  are  not  sworn  to,  and  that  there 
has  been  a  decision  against  the  applicant  on  the  merits,  it 
is  apparent  that  I  ought  not  to  interfere  unless  it  is  quite 
clear  that  there  was  not  jurisdiction  in  the  Second  Division 
Court. 

I  agree  with  Mr.  Blake  that  section  82  does  not  apply 
where  there  is  more  than  one  defendant,  and  the  condition, 
of  the  operation  of  the  section  as  to  residence  does  not  apply 
to  all  of  them. 

In  order  to  give  to  the  section  the  meaning  contended 
for  by  Mr.  Armour,  I  must  read  into  it  after  the  word  "  de- 
fendant," the  words  "  or  one  of  them." 

The  object  of  the  section  was,  as  I  understand  it,  to  en- 
able the  plaintiff  to  bring  the  action  in  the  Division  Court 
which  best  suited  his  convenience,  if  the  convenience  of 
the  defendant  or  defendants  was  also  met,  as  it  appears  to 
have  been  contemplated  it  would  be  where  the  place  of 
sitting  of  that  Court  was  the  nearest  to  his  or  their  resi- 
dence. 

However,  in  the  circumstances  of  this  case,  I  think  the 
plaintiff  was  entitled  to  sue  in  the  Second  Division  Court. 
It  is  clear   that  had  he  sued  the  applicant  alone,  as  he 

*Sec.  82. — (1)  "Such  action  may  be  entered  and  tried  and  deter- 
mined in  the  Court  the  place  of  sitting  whereof  is  the  nearest  to  the 
residence  of  the  defendant,  and  the  action  may  be  entered,  tried  and 
determined  irrespective  of  the  place  where  the  cause  of  action  arose,  and 
notwithstanding  that  the  defendant  at  the  time  resides  in  a  county  or 
division  other  than  the  county  or  division  in  which  the  Division  Court  is. 
situate,  and  the  action  entered." 
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might  have  done,  the  other  partner  not  being  resident  in   Judgment. 
Ontario,  he  might  have  sued  in  that  Court  Meredith, 

As  pointed  out  by  Lord  Justice  Lindley,  in  Western  Na-  CJ* 
tional  Bank  of  the  City  of  New  York  v.  Perez  Triana  &  Co., 
[1891]  1  Q.  B.  304,  at  p.  314,  "  A  plaintiff  who  sues  part-  . 
ners  in  the  name  of  their  firm  in  truth  sues  them 
individually,  just  as  much  as  if  he  set  out  all  their 
names";  and  that  being  so,  in  my  opinion,  the  other 
partner  in  this  case,  being  out  of  Ontario,  the  action 
might  well  have  been  treated  as  one  in  which  the 
partners  were  named  individually  in  the  summons,  and, 
in  such  a  case,  I  do  not  doubt  that  if  it  appeared  at  the 
trial  that  the  defendant  residing  out  of  Ontario  had  not 
been  served,  his  name  would  have  been  struck  out  of  the 
summons  and  the  action  then  treated  as  one  against  only 
the  defendant  within  the  jurisdiction  who  had  been  served. 
See  sections  106  and  107. 

It  was  further  objected  by  counsel  for  the  applicant  that 
sec.  108,  clause  4,  does  not  apply  to  an  action  against 
a  firm  which  has  been  dissolved;  but  the  decisions  under 
the  corresponding  provisions  of  the  Consolidated  Rules 
shew  that  it  does :  Wilson  v.  Roger,  McLay  &  Co.,  10  P.  R. 
355,  and  cases  there  cited. 

It  was  conceded  by  Mr.  Blake  that  if  the  Judge  at  the 
trial  had  chosen  to  do  so,  he  might  have  there  and  then 
made  an  order  permitting  the  plaintiff  to  proceed  with  his 
action  in  the  Second  Division  Court,  and  that  if  he  had 
done  so,  the  jurisdiction  of  that  Court  would  have  been 
complete  for  the  trial  of  the  action ;  but  he  relied  on  lie 
Thompson  v.  Hay,  20  A.  R.  379,  as  an  authority  for  the 
contention  which  he  made  that  as  the  Judge  had  not 
done  so,  the  applicant  was  entitled  to  prohibition.  In  Re 
Thompson  v.  Bay,  no  act  which  the  Judge  might  have 
done  would  have  given  him  jurisdiction  to  adjudicate  on 
the  claim,  his  only  jurisdiction  being  to  transfer  the  action 
to  the  proper  Court ;  and  it  will  be  noticed  that  the  prohi- 
bition there  granted  did  not  interfere  with  the  right  of  the 
Judge  to  exercise  that  jurisdiction,  but  only  with  his  adju- 
63— VOL.  XXVIII.  O.K. 
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Meredith, 
C.J. 


Judgment,  dicating  on  the  claim  ;  and  it  seems  to  me  that  as  in  this 
case  if  prohibition  were  granted,  the  case  would  still  re- 
main subject  to  the  power  of  the  Judge  of 'the  Second 
Division  Court  to  make  the  order  which  would  admittedly 
give  him  jurisdiction,  and  as  it  has  been  tried  on  the  merits, 
and  there  is  no  doubt  that  the  Judge  would  exercise,  and 
I  think  rightly  exercise  that  power,  I  ought  not  to  prohibit 
him  as  asked  by  the  motion. 

I  therefore  refuse  the  motion  and  I  see  no  reason  why 
the  applicant  should  not  pay  the  costs  occasioned  by  it 

G.  F.  H. 


The  Queen  ex  rel.  Ferris  v.  Speck. 

Municipal    Corporation*— Municipal    Elections — Incorporated    Village — 
Leasehold  Qualification  for  Councillor — Consolidated  Municipal  Act, 

189J,  sec.  73. 

The  respondent  was  rated  as  lessee  of  land  assessed  for  $800,  which,  with 
other  land,  worth  at  least  $1,100,  was  mortgaged  by  the  landlord  for 
$300  in  priority  to  the  lease  : — 

Held,  that  the  respondent  was  duly  qualified  as  a  candidate  for  the  office 
of  councillor  of  an  incorporated  village,  as,  under  55  Vict.  ch.  42,  sec  73 
(0.)»  the  mortgage  was  not  tol>e  taken  into  account  in  diminution  of 
the  value,  not  being  on  his  leasehold  interest. 

Semble,  also,  that,  in  qualifying,  the  respondent  would  be  entitled  to  have 
the  mortgage  marshalled  so  that  recourse  should  be  first  had  to  the 
other  lands  included  in  it,  and  that  it  should  be  apportioned  according 
to  the  respective  values  of  the  different  properties,  and  so  the  qualifi- 
cation was  sufficient. 

Statement.  This  was  an  appeal  from  the  judgment  of  the  County 
Court  Judge  of  Welland,  on  a  motion  by  way  of  quo 
warranto  under  the  circumstances  mentioned  in  the  judg- 
ment of  Meredith,  C.  J. 

The  appeal  was  heard  in  Chambers  on  April  9th,  1897. 

W.  M,  Douglas,  for  the  relator. 
Du Vemet,  for  the  respondent. 
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May  5th,  1897.    Meredith,  C.  J. : —  Judgment. 

Meredith, 

Appeal  by  the  relator  from  the  judgment  of  the  Judge  c* J' 
of  the  County  Court  of  the  county  of  Welland,  holding 
that  the  respondent  possessed  the  necessary  qualification 
to  entitle  him  to  be  elected  councillor  for  the  village  of 
Niagara  Falls,  and  dismissing  the  motion  to  unseat  him 
because  of  his  alleged  want  of  such  qualification. 

The  respondent  was  duly  rated  upon  the  proper  assess- 
ment roll  as  tenant  of  land,  assessed  thereon  for  $800.  This 
land  with  other  land  owned  by  the  same  landlord,  which 
it  was  admitted  was  of  the  value  of  at  least  $1,100,  was 
•encumbered  by  a  mortgage  for  $800,  having  priority  to 
the  respondent's  lease. 

The  question  turns  upon  the  meaning  of  section  73  of 
the  Consolidated  Municipal  Act,  1892,  55  Vict.  ch.  42  (O.), 
which  requires  as  to  the  property  qualification  so  far  as 
applicable  to  this  case,  that  a  person  to  be  qualified  to  be 
elected,  must  have  at  the  time  of  the  election  as  proprietor 
or  tenant,  a  legal  or  equitable  freehold  or  leasehold,  or 
partly  freehold  and  partly  leasehold,  or  partly  legal  and 
partly  equitable,  rated  in  his  own  name  on  the  last  revised 
assessment  roll  of  the  municipality,  to  at  least  the  value 
thereafter  mentioned,  over  aud  above  all  charges,  liens  and 
encumbrances  affecting  the  same  ;  such  value  being  in  the 
-case  of  councillors  of  incorporated  villages,  freehold  $200, 
or  leasehold  $400. 

The  learned  Judge  of  the  County  Court  was  of  opinion 
that  the  mortgage  was  not  to  be  taken  into  account  in 
ascertaining  the  value  of  the  respondent's  leasehold,  as  it 
was  not  a  charge  lien  or  encumbrance  affecting  it  within 
the  meaning  of  section  73,  and  after  the  best  consideration 
I  have  been  able  to  give  to  the  matter,  I  am  unable  to  say 
that  his  view  is  not  the  correct  one. 

The  language  of  the  section  is  by  no  means  clear  or 
unambiguous.  The  section  seems  to  have  been  drawn 
under  the  notion  that  the  assessment  in  cases  where  the 
property  was  leased  was  a  separate  one  on  the  freehold 
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Judgment,    interest  of  the  landlord,  and  the  leasehold  interest  of  the 
Meredith,    tenant,  a  view  for  which  the  Assessment  Act  affords  no 
0J-        warrant. 

It  is  true,  that  in  a  certain  sense,  the  leasehold  interest 
in  this  case  is  affected  by  the  mortgage,  but  not,  I  think, 
in  the  sense  in  which  the  language  of  the  section  was 
intended  to  be  understood.  What  was  meant,  I  think,  was 
that  the  leasehold  interest  itself  should  be  the  subject  of  the 
encumbrance,  where  the  qualifying  property  was  a  lease- 
hold interest,  that  is  to  say,  an  encumbrance  created  by 
the  owner  of  the  leasehold  interest,  or  operating  upon  it 
qua  leasehold. 

The  learned  Judge  was  also  of  opinion  that  if  the  encum- 
brance was  to  be  taken  into  account,  the  fact  that  it  covers 
other  property  besides  that  of  which  the  respondent  was 
tenant,  was  to  be  considered,  and  in  this  I  think  he  was 
right.  I  have  no  doubt  that  the  respondent  would  be 
entitled  to  have  the  securities  marshalled,  so  that  recourse 
should  be  first  had  to  the  other  land  included  in  the 
mortgage,  and  so  as  to  protect  his  leasehold  interest,  but 
even  if  that  were  not  the  case,  the  mortgage  debt  should, 
I  think,  be  apportioned  according  to  the  respective 
values  of  the  two  properties  included  in  it,  and  in  either 
case  the  respondent  would  be  sufficiently  qualified  even  if 
the  encumbrance  be  one  within  the  provisions  of  section 
73:  see  Moore  v.  Overseers  of  Parish  of  Carisbrooke,  12 
C.  B.  661 ;  Baivow  v.  Buckmaster,  12  C.  B.  664. 

The  appeal  must  be  dismissed  and  with  costs. 

A.  H.  F.  L. 
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Regina  v.  Ballard. 

Criminal  Law— Election  to  be  tried  by  Jury — Re-election— Mandamus  to 
Sheriff  to  bring  Prisoner  before  County  Judge — Criminal  Code — 55  ds  56 
Vict.  ch.  29,  sees.  766t  767  (CJ. 

Where  a  prisoner  is  brought  before  a  County  Judge  under  section  766  of 
the  Criminal  Code,  and  elects  to  be  tried  by  a  jury  and  is  thereupon 
remanded  under  section  767  to  await  such  trial,  although  his  election 
is  made  under  a  mistake  or  qualified  by  using  the  words  "  at  present," 
there  is  no  duty  upon  the  sheriff  to  notify  the  Judge  a  second  time 
under  section  766,  or  to  bring  the  prisoner  again  before  him  to  enable 
the  prisoner  to  re-elect  to  be  tried  by  the  Judge. 

This  was  an  application  for  a  writ  of  mandamus  directed  Statement, 
to  the  sheriff  of  the  county  of  Dufferin  to  bring  one 
David  Ballard,  a  prisoner  confined  in  the  county  gaol 
charged  with  arson,  before  the  County  Judge,  under  sec- 
tion 766  of  the  Criminal  Code,  to  elect  or  re-elect  whether 
he  would  be  tried  forthwith  before  the  County  Judge  or 
demand  a  trial  by  jury. 

The  prisoner  had  been  brought  before  the  Judge  and 
had  elected  to  be  tried  before  a  jury  and  had  been  re- 
manded to  gaol  to  await  his  trial.  Subsequently  he  desired 
to  be  tried  before  the  Judge  instead  of  by  a  jury,  and  he 
caused  a  notice  to  be  served  on  the  sheriff  that  he  wished 
to  elect  or  re-elect  to  be  tried  by  the  Judge,  but  the  sheriff 
took  no  proceeding  under  the  notice. 

The  motion  was  argued  in  Weekly  Court  on  May  11th, 
1897,  before  Moss,  J.  A. 

RoweU,  for  the  motion.  There  are  two  questions  arising 
on  this  application :  (1)  Has  there  been  an  election  ?  (2)  If 
there  has  can  the  prisoner  re-elect?  He  may  be  tried 
before  the  County  Judge :  The  Code,  sec.  765.  The 
sheriff  must  notify  the  Judge  that  he  is  confined,  the  nature 
of  the  charge,  and  cause  the  prisoner  to  be  brought  before 
him :  section  766.  The  Judge  should  have  the  depositions. 
The  evidence  shews  that  he  had  none  and  that  the  prisoner's 
election  was  qualified  by  his  using  the  words  "for  the 
present."    His  consent  must  be  strictly  construed :  Whalen 
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Argument.  v.  The  Queen,  28  TJ.  C.  R,  at  pp.  52, 154.  He  is  entitled 
to  re-elect:  Regina  v.  Prevost,  4  Brit.  C.  R  326.  No 
wrong  will  be  done  to  the  Crown  or  any  one. 

John  Cariumght,  Q.C.,  Deputy  Attorney- General,  contra. 
The  only  use  the  depositions  are  to  the  Judge  is  to  inform 
him  of  the  charge,  which  he  was  aware  of  in  this  case,  and  no 
harm  is  done  to  the  prisoner  by  their  absence.  If  a  prisoner 
can  re-elect  once  he  may  any  number  of  times.  The 
law  never  intended  a  second  election  in  a  case  like  this,  for 
where  it  was  intended,  careful  provision  is  made  as  in  sec- 
tion 769  of  the  Code.  There  was  no  sufficient  notice  to  the 
sheriff  and  no  request  to  bring  the  prisoner  before  the 
Judge.  In  any  event  there  is  no  legal  duty  on  the  sheriff 
to  do  so :  High  on  Extraordinary  Legal  Remedies,  2  ed., 
sees.  7,  9. 

Rowell,  in  reply.  The  form  of  notice  is  not  material. 
The  rights  of  the  prisoner  must  be  considered  :  Regina  v. 
Burke,  24  O.  R  64.  As  to  a  mandamus  to  the  sheriff,  see 
High,  2nd.  ed.,  sec.  133. 

May  13th,  1897.    Moss,  J.A.  :— 

The  applicant  is  confined  in  the  common  gaol  at  Orange- 
ville,  to  which  he  was  committed  on  the  29th  January, 
1897,  under  four  warrants  of  commitment  to  stand  his 
trial  upon  charges  of  arson  preferred  against  him. 

On  the  2nd  of  February,  being  brought  by  the  sheriff  of 
the  county  before  the  Judge  of  the  County  Court,  and 
being  asked  by  the  Judge  to  elect  whether  he  would  be 
tried  summarily  before  him  or  before  a  jury,  he  answered 
(according  to  the  statement  in  his  affidavit)  that  "  for  the 
present "  he  elected  to  be  tried  before  a  jury,  and  he  was 
thereupon  remanded  to  gaol. 

He  says  that,  at  the  time,  he  was  under  the  belief  that 
he  would  be  at  liberty  later  to  change  his  election  and 
consent  to  be  tried  by  the  Judge  without  the  intervention 
of  a  jury,  if  he  was  so  disposed  or  advised. 

He  says  he  is  now  desirous  of  being  tried  by  the  Judge 
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instead  of  tiy  a  jury,  and  on  the  6th  instant,  he  caused  Judgment, 
the  sheriff  of  the  county  to  be  served  with  a  notice  that  Moss,  J.  a. 
he  desired  to  elect  or  re-elect  to  be  tried  by  the  County 
Judge,  at  his  Criminal  Court,  on  the  charges  for  which  lie 
was  committed  for  trial  to  the  gaol.  The  notice  contained 
no  demand  upon  the  sheriff  to  bring  the  applicant  before 
the  County  Judge  for  the  purpose  stated  in  it,  and  it  is 
not  shewn  to  have  been  accompanied  by  any  such  demand. 
Nothing  having  been  done  by  the  sheriff  in  response  to 
this  notice,  the  applicant  now  moves  for  an  order  direct- 
ing the  issue  of  a  writ  of  mandamus  to  the  sheriff,  requiring 
him  to  bring  the  applicant  before  the  County  Judge,  to 
give  him  an  opportunity  to  elect  or  re-elect  to  be  tried 
before  the  said  Judge  without  a  jury,  or  to  be  tried  by  a 
jury,  and  on  the  argument  the  right  to  the  order  was  put 
upon  two  grounds  :  1st,  that  there  bad  been  no  election  ; 
2nd,  that  if  there  was  an  election,  the  applicant  is  entitled 
to  withdraw  the  election  made,  and  now  consent  to  be 
tried  by  the  County  Judge  without  the  intervention  of  a 

j»ry 

The  evidence  does  not  make  it  clear  when  the  applicant 
finally  concluded  to  submit  to  be  tried  by  the  County 
Judge. 

The  delay  between  the  2nd  of  February  and  the  6  th  of 
May  is  attributed  in  part  to  the  difficulty  in  procuring 
copies  of  the  notes  of  the  evidence  taken  at  the  investiga- 
tion before  the  magistrate. 

It  was  stated  on  the  argument  that  although  the  inves- 
tigation before  the  magistrate  was  concluded  about  the 
29th  of  January  last,  copies  of  the  notes  of  evidence  which 
were  taken  by  a  stenographer  were  not  procurable  until 
the  4th  instant. 

Upon  the  argument,  Mr.  Rowell  for  the  applicant,  stated 
that  notwithstanding  anything  alleged  in  the  affidavits  as 
to  the  cause  of  the  delay  in  the  extension  and  handing  out 
of  the  stenographer's  notes  of  the  evidence,  he  was  now 
satisfied  it  was  not  attributable  to  the  Attorney-General's 
department. 
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Judgment.        The  application  being  for  a  mandamus  against  the  sheriff, 
Moss,  J.A.   and  being  resisted  on  his  behalf,  as  well  as  on  behalf  of  the 
Crown,  on  the  ground,  among  others,  that  there  is  no 
remedy  in  this  case  by  way  of  mandamus,  it  is  necessary, 
having  regard  to  the  office  of  a  mandamus,  and  the  circum- 
stances under  which  it  is  ordered  to  issue,  to  see  what  duty, 
if  any,  the  sheriff'  is  bound  to  perform,  which  the  applicant 
has  a  legal  right  to  ask  the  Court  to  enforce  performance 
of,  for  the  existence  of  a  legal  right  or  obligation  is  said  to 
be  the  foundation  of  every    writ  of   mandamus.     I  will 
assume,  for  the  present,  that  the  service  of  the  notice  on 
the  sheriff,  on  the  6th  instant,  was  a  sufficient  demand, 
although,  upon  the  authorities,  I  am  inclined  to  the  oppo- 
site opinion.     I  will  also  assume  that  the  delay  creates  no 
difficulty.     The  applicant   was,  on  the  29th  of  January 
last,  committed  by  the  magistrate  to,  and  he  has  been  ever 
since    confined   in,   the   common   gaol  of  the   county  of 
Dufferin,  at  Orange ville. 

It  does  not  appear  whether  the  sheriff,  within  twenty- 
four  hours  after  the  committal,  notified  the  County  Judge 
in  writing  as  required  by  section  766  of  the  Criminal  Code, 
or  whether  a  longer  period  elapsed  before  the  Judge  was 
notified. 

At  all  events,  on  the  2nd  of  February,  the  applicant  was 
brought  before  the  Judge,  and,  as  stated  in  his  affidavit, 
was  asked  "  to  elect  whether  I  should  be  tried  summarily 
before  him  or  by  a  jury."  I  take  this  to  amount  to  a 
statement  that  the  Judge  informed  the  applicant  that  he 
had  the  option  to  be  forthwith  tried  before  him  without 
the  intervention  of  a  jury,  or  to  remain  in  custody  or 
under  bail,  to  be  tried  in  the  ordinary  way  by  the  Court 
having  criminal  jurisdiction. 

No  record  of  the  proceedings  before  the  Judge  has  been 
produced  or  shewn  on  this  application,  but  it  is  stated  by 
Mr.  McKay,  the  County  Crown  Attorney,  who  represented 
the  Crown  upon  the  occasion,  that  the  applicant  elected  to 
be  tried  by  a  jury.  It  is  clear  he  did  not  then  consent  to 
be  tried  by  the  Judge  without  a  jury,  and  he  appears  to 
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have  been  remanded  to  gaol — the  appropriate  procedure   Judgment, 
where  a  prisoner  demands  a  trial  by  jury.  Mom,  J.A. 

Upon  the  material  before  me  I  must  conclude  that  the 
applicant  being  committed  to  gaol  for  trial  and  the  sheriff 
having  notified  the  County  Judge  in  writing  that  the 
applicant  was  so  confined,  stating  the  nature  of  the  charges 
against  him,  the  County  Judge  caused  the  applicant  to 
be  brought  before  him,  and  that  upon  the  matters  set  forth 
in  section  7G7  of  the  Code  being  stated  to  him  by  the 
Judge  the  applicant  demanded  a  jury  and  was  thereupon 
remanded  to  gaol. 

It  is  true  he  states  in  his  affidavits  that  his  statement  to 
the  Judge  was  that  "for  the  present"  he  elected  to  be  tried 
by  a  jury.  I  can  only  regard  this  as  a  demand  for  a  jury 
and  it  wp.s  evidently  so  treated  by  the  Judge. 

It  does  not  appear  to  me  that  a  prisoner  upon  being 
brought  before  a  Judge  under  these  sections  of  the  Code  is 
driven  to  decide  immediately  as  to  what  he  shall  do.  I  see 
nothing  to  hinder  him  from  asking  for  delay  or  to  prevent 
the  Judge  from  granting  it  in  a  proper  case.  Here  there 
was  no  request  for  delay  to  enable  the  applicant  to  decide 
how  he  should  determine  the  option  given  him.  The  pro- 
ceedings terminated  in  a  remand  to  the  gaol,  evidently  for 
the  purpose  of  awaiting  trial  by  a  jury. 

Under  the  circumstances  I  do  not  see  my  way  to  grant- 
ing the  relief  sought  on  this  application. 

I  do  not  see  that  there  is  any  duty  imposed  upon  the 
sheriff  of  again  notifying  the  Judge  with  regard  to  the 
-applicant  or  of  taking  any  steps  for  bringing  him  again 
before  the  Judge  in  order  that  the  latter  may  once  more 
state  to  the  applicant  the  matters  set  fortli  in  section  767. 
The  sheriff's  part  was  performed  when  he  notified  the 
Judge  in  the  first  instance.  The  Judge  having  pursuant 
to  the  notification  caused  the  applicant  to  be  brought  before 
him,  and  having  remanded  him,  the  applicant  must,  if  he 
is  advised  that  he  is  still  at  liberty  to  withdraw  his  demand 
for  a  jury  and  elect  to  be  tried  before  the  County  Judge, 
adopt  some  course  other  than  that  taken  on  this  application . 
64 — vol.  xxvm.  O.K. 
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Judgment.  j  am  unable  to  conclude  that  the  sheriff  is  under  an 
Moss,  J.A.  obligation  or  duty,  or  that  the  applicant  has  a  right  upon 
request,  or  notice,  to  the  sheriff  to  require  him,  to  now  bring 
the  applicant  before  the  County  Judge  for  the  purposes 
sought.  And  unless  it  is  the  sheriff's  plain  duty  to  do  this 
without  the  agency  of  a  mandamus,  it  should  not  be  ordered 
to  issue  against  him. 

Mr.  Rowell  strongly  contended  that  even  admitting  that 
the  applicant  had  elected  to  be  tried  by  a  jury  he  was  still 
entitled  to  abandon  that  election  and  consent  to  be  tried 
by  the  County  Judge  without  the  intervention  of  a  jury, 
and  the  case  of  Regina  v.  Prevost,  4  Brit.  C.  R.  32G, 
was  referred  to.  If  I  had  to  determine  this  question 
I  should  require  further  time  to  consider  the  matter. 
I  am  not  at  present  convinced  that  a  prisoner,  who,  being 
brought  before  the  County  Judge,  demands  a  trial  by  jury 
and  is  thereupon  remanded  to  gaol,  is  entitled  as  of  right 
to  afterwards  drop  the  demand  for  a  jury  and  insist  upon 
being  again  brought  before  the  County  Judge  in  order  that 
he  may  consent  to  be  tried  by  him  without  the  interven- 
tion of  a  jury.  The  applicant  claims  that  his  election  was 
made  under  a  misapprehension  or  mistake  as  to  his  position 
at  the  time.  If  there  was  any  mistake  it  did  not  occur 
through  the  agency  of  the  sheriff  and  he  is  not  responsible 
for  it.  Relief  from  the  effect  of  the  electiou,  if  any  is  to  be 
obtained,  must,  I  think,  be  sought  for  in  some  other  form 
of  application.  I  do  not  at  present  determine  anything  as 
to  these  questions. 

I  decide  this  application  upon  the  grounds  above  indi- 
cated.    The  application  must  be  refused. 

G.  A.  R 
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The  Queen  ex  rel.  Joanisse  v.  Mason. 

Municipal  Corporations — Municipal  Election — County  Councillor — Pro- 
perty  Qualification— '  *  A  dual  Occupation ' ' — Partnership—  Consoli- 
dated Municipal  Act,  1892—55  Vict.  ch.  4*,  sec.  73. 

Held,  that  "  actual  occupation  "  in  section  73  of  the  Consolidated  Muni- 
cipal Act,  1892,  55  Vict.  ch.  42  (0.),  which  provides,  with  regard  to 
the  property  qualification  of  candidates,  that  where  there  is  actual 
occupation  of  a  freehold  rated  at  not  less  than  $2,000  the  value  for  the 
purpose  of  the  statute  is  not  to  be  affected  by  incumbrances,  does  not 
necessarily  mean  exclusive  occupation  ;  and  that  when  two  partners 
were  in  occupation  of  partnership  property,  each  should  be  deemed  in 
actual  occupation  of  his  interest  in  the  property  within  the  meaning  of 
the  above  enactment. 

Regina  ex  rel.  Harding  v.  Bennett,  27  O.  R.  314,  followed  as  to  the  latter 
point. 

Tnis  was  an  appeal  from  the  order  of  Mr.  James  S.  Statement. 
Cartwright,  Q.  C,  an  official  Referee,  sitting  for  and  at  the 
request  of  the  Master  in  Chambers,  made  on  April  14th, 
1897,  upon  a  motion  to  unseat  the  respondent,  who  had 
been  elected  a  member  of  the  County  Council  for  the  county 
of  Carleton,  upon  the  ground  that  he  had  not  the  necessary 
property  qualification. 

By  sec.  14  of  the  County  Councils  Act,  189(3,  59  Vict, 
ch.  52,  the  qualification  for  a  councillor  is  the  same  as  that 
of  reeve  of  a  town. 

By  sec.  73  of  the  Consolidated  Municipal  Act,  1892,  55 
Vict.  ch.  42,  qualification  for  reeve  of  a  town  is  freehold  to 
$600,  or  leasehold  to  $1,200,  over  and  above  incumbrances. 

The  facts  shortly  were  as  follows:  Mason,  the  respon- 
dent, and  his  brother  were  in  partnership,  the  two  of 
them  being  jointly  assessed  as  owners  of  a  saw-mill  pro- 
perty, a  little  over  three  acres  in  extent.  They  were 
assessed  for  $7,500,  and  the  respondent  therefore  claimed 
that  under  section  86  of  the  Consolidated  Municipal  Act, 
55  Vict.  ch.  42,  he  must  be  taken  to  be  assessed  for  one- 
half  of  the  total  assessment.  The  property  was  admittedly 
encumbered  to  an  amount  exceeding  the  total  assessment, 
but  the  respondent  claimed  the  benefit  of  the  proviso  to 
sub-sec.  1  of  sec.  73  of  the  Act,  alleging  that  he  was 
in  "actual  occupation"  of  the  property.  The  facts  as 
to  occupation  were  as  follows :   There  was  a  mill  upon  the 
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Statement,  property  owned  by  the  partnership,  two  small  houses  occu- 
pied by  tenants,  another  small  house,  unoccupied,  and  the 
respondent  himself  lived  in  a  house  upon  the  property, 
all  being  the  property  of  the  partnership.  The  partner  of 
the  respondent,  though  he  did  not  live  upon  the  property, 
used  to  work  regularly  at  the  mill,  and  was  therefore  as 
much  in  occupation  of  the  mill,  as  the  respondent.  The 
two  tenants  were  assessed  as  such  for  $200  each. 

The  official  referee  held  (1)  following  Regina  ex  rd. 
Harding  v.  Bennett,  27  O.  R.  314,  that  the  respondent  could 
qualify  in  respect  to  the  partnership  property  ;  (2)  that 
there  was  a  substantial  compliance  with  the  requirements 
of  the  Act  in  respect  to  qualification,  and  that  there  was 
actual  occupation  within  the  meaning  of  the  Act. 

The  relator  appealed  from  this  order,  and  the  appeal 
was  argued  on  May  3rd,  1897,  before  Street,  J. 

W.  H.  P.  Clement,  for  the  relator,  argued  that  exclusive 
occupation  of  the  whole  property  in  respect  of  the  assess- 
ment of  which  the  qualification  was  claimed,  was  meant  by 
55  Vict.  ch.  42,  sec.  73,  (1),  (O.);  also  that  it  was  not  to  be 
assumed  that  the  respondent  had  an  equal  share  with  his 
partner  in  the  property. 

D.  L.  McCarthy,  for  respondent,  was  not  called  on. 

Street,  J.,  held  that  the  assessment  of  the  respondent 
and  his  brother  must  be  taken  to  be  an  assessment,  not  of 
the  whole  property,  but  of  the  property  less  the  two  houses 
assessed  to  the  actual  tenants,  otherwise  taxes  would  be 
paid  twice  on  the  same  property ;  that  the  English  authori- 
ties as  to  what  constitutes  actual  occupation  under  the 
Poor  Law,  viz.,  exclusive  beneficial  occupation,  are  not  to 
be  applied  to  the  proviso  in  55  Vict.  ch.  42,  sec.  73,  (1) ;  and 
that  the  respondent  must  be  taken  to  be  assessed  for  one- 
half  of  $7,500,  and  to  be  in  actual  occupation  of  his  one- 
half  interest  in  the  partnership  property.  He  followed  his 
prior  decision  in  Regina  ex  rd.  Harding  v.  Bennett,  27 
O.  R  314,  that  a  presumption  of  equality  arises  from  the 

assessment. 

A.  H.  F.  L 
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RlELLE   ET   AL.   V.    REID   ET  AL. 

Fraudulent  Conveyance — Transfer  of  Assets— Fictitious  Joint  Stock  Com- 
pany—Bights  of  Creditors, 

A  merchant  in  insolvent  circumstances,  formed  a  joint  stock  company,  he 
and  his  wife  subscribing  for  all  the  stock,  except  a  few  shares,  which 
were  allotted  to  employees  of  his,  these  forming  the  five  directors.  They, 
then,  as  directors  and  shareholders,  appointed  him  manager  for  five 
years  at  a  salary,  and  all  his  assets  were  assigned  to  the  company  : — 

Held,  that  the  company  was  the  mere  alias  and  agent  of  the  assignor,  and 
the  assignment  a  fraud  on  his  creditors,  and  must  be  set  aside,  subject, 
however,  to  the  rights  of  the  creditors  of  the  company. 

Salomon  v.  Salomon,  [1897]  A.  G.  22,  distinguished. 

This  was  an  action  brought  by  the  executors  of  the  last  Statement, 
will  of  Thomas  McLerie  Thomson,  late  of  Toronto,  who 
died  on  September  20th,  1889,  against  John  Bailey  Reid, 
Minnie  Reid  his  wife,  and  The  Reid  Company  of  Toronto, 
Limited,  claiming  on  behalf  of  themselves  and  all  other 
creditors  of  John  Baile}7  Reid,  that  the  Reid  Company  of 
Toronto,  be  declared  to  be  merely  an  alias  or  trustee  of 
John  Bailey  Reid,  and  that  its  assets  be  declared  to  be 
liable  for  the  payment  of  his  debts ;  that  all  the  transfers, 
grants,  convejTances,  or  declarations  of  trust  at  any  time 
made  to  or  in  favour  of  such  company  by  the  said  John 
Bailey  Reid,  be  set  aside  and  be  declared  to  be  fraudulent 
and  void  as  against  his  creditors  ;  that  in  the  event  of  the 
claims  of  the  plaintiffs  and  other  creditors  not  being  paid 
forthwith,  that  the  said  company  be  wound  up  by  the 
Court  under  the  provisions  of  the  Winding-up  Act ;  that 
a  receiver  be  appointed  of  the  estates,  rights,  and  credits 
of  both  John  Bailey  Reid,  .and  the  said  company ;  and 
that  an  injunction  issue  against  both  of  the  said  de- 
fendants to  restrain  them,  their  servants  and  agents  from 
any  dealings  with  their  property  to  the  prejudice  of  the 
plaintiffs,  or  any  other  creditors  of  him  the  said  John 
Bailey  Reid,  whether  by  simple  contract,  specialty,  judg- 
ment, or  otherwise,  howsoever  ;  that  the  defendant  Minnie 
Reid,  be  declared  a  trustee  for  the  defendant  John  Bailey 
Reid  of  all  such  share  or  interest  as  she  now  holds  in  the 
said  company,  by  virtue  of  the  shares  in  the  said  company 
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Stetemeiii.  standing  in  her  name ;  and  for  all  proper  directions  and 
further  relief. 

The  action  was  tried  at  Toronto,  before  Falcoxbiudge, 
J.,  on  October  26th,  30th  and  31st,  1896  ;  and  March  1st, 
2nd  and  3rd,  1897. 

The  facts  as  proved  in  the  evidence  are  fully  stated  in 
the  judgment  and  the  footnotes  thereto. 

Moss,  Q.  C,  for  the  plaintiffs. 

McCarthy,  Q.  C,  for  the  defendants  J.  B.  Reid  and  the 
Reid  Company  of  Toronto. 

F.  E.  Hodgins,  for  the  defendant  Minnie  Reid. 

May  6th,  1897.    Falconbridge,  J. : — 

I  find  on  the  evidence  that  J.  B.  Reid*  was  in  189f, 
largely  indebted  to  the  plaintiffs  and  others,  principally 
the  outcome  of  land  transactions  of  a  speculative  character ; 
that  he  was  fully  alive  to  the  situation  which  was  serious, 
and  in  fact  desperate,  unless  some  very  quick  and  unex- 
pected turn  should  take  place  with  reference  to  the  values 
of  property  in  the  districts  in  which  he  was  interested. 
In  August,  1894,  the  evidence  shews  that  the  margin  in 
the  properties  had  dwindled  down  to  a  point  not  appre- 
ciably distant  from  zero.  For  four  years  under  his  own 
management,  the  properties  had  not  seemed  to  be  capable 
of  canying  themselves.  There  were  heavy  taxes  both 
local  and  general  as  regards  properties  of  this  description ; 
and  in  this  and  similar  localities,  there  was  no  immediate 
prospect  of  improvement  in  prices  or  rentals.  The  situ- 
ation had  been  aptly  described  by  Messrs.  McMurrich  &  Co., 
in  their  letter  of  December  6th,  1893,  when  they  say,  *  • 
"  The  properties  are   not  realizing  nearly  enough  to  pay 

*J.  B.  Reid  carried  on  business  as  a  lumber  merchant,  and  the  Reid 
Company  of  Toronto,  was  incorporated  under  the  Ontario  Joint  Stock 
Companies  Act,  for  the  purpose  of  trading  in  lumber,  timber,  coal,  wood, 
etc.  On  September  1st,  1894,  J.  B.  Reid  conveyed  to  the  company  all 
his  stock  in  trade,  book -debts,  good- will  of  his  business,  his  business 
premises,  and  all  other  his  real  and  personal  estate.— Rep. 
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the  interest  and  taxes,   so  that  the   mortgagees  will  be   Judgment, 
losing  money  by  taking  possession  of  it.     We  have  been  F&Lconbridge, 
carrying  it  so  far  in  hopes  of  improvement."  J* 

I  do  not  see  the  force  of  the  verbal  evidence,  and  the 
argument  thereon  based,  that  the  estate  of  George  Reid, 
Jr.,  was  to  indemnify  J.  B.  Reid  against  certain  of  these 
mortgages.  That  does  not  seem  to  be  the  effect  of  the 
writings,  and  at  any  rate  there  was  no  security  for  such 
indemnity  except  the  mortgaged  property  itself;  but 
J.  B.  Reid  covenants  to  indemnify  his  brothers  estate  as 
to  properties  which  are  conveyed  to  him. 

Therefore,  at  the  time  of  the  formation  of  the  company, 
the  business  was  all  he  had  with  which  to  pay  his  debts, 
and  he  had  nothing  but  the  business  property  to  protect 
•except  some  money  and  personal  notes  which  he  says  he 
had  in  the  safe. 

About  this  time  he  had  a  conversation  with  Mr.  Strathy, 
the  manager  of  the  bank  with  which  he  was  then  doing 
business.  J.  B.  Reid  told  Strathy  he  was  taking  action  to 
form  a  company.  Strathy  asked  the  object,  and  Reid  said 
to  get  over  the  difficulty  which  might  arise  in  connection 
with  his  personal  covenants  on  mortgages  given  by  him  and 
George  ;  that  he  wished  to  place  himself  in  a  position  to 
avoid  payment  of  them.  The  company  was  formed  a  short 
time  after  this  conversation  took  place. 

I  have  no  hesitation  in  accepting  Mr.  Strathy's  version 
of  this  conversation  as  being  in  substance  true,  and  as 
throwing  a  side  light  on  the  whole  transaction. 

Mr.  J.  B.  Reid  denies  Mr.  Strathy's  statement  only  in 
very  faint  and  general  terms.  He  thinks  Mr.  Strathy  has 
misconstrued  what  he  (Reid)  said  or  is  terribly  mistaken, 
but  his  own  account  of  what  he  said,  viz.,  that  he  had  been 
so  worried  and  bothered  in  connection  with  his  brother's 
estate  *  *  owing  to  mortgages  on  real  estate  *  * 
"  that  I  did  not  want  people  coming  after  me  to  have  the 
same  trouble,"  is  not  very  lucid  or  satisfactory. 

The  facts  of  the  case,  therefore,  present  no  difficulty.  • 
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Judgment.         As  to  the  law : 
Palconbridge,      1.  Plaintiffs  are  creditors.  The  property  mortgaged  is  not 
J#  sufficient  to  satisfy  the  debt.    The  mortgagees  are  creditors 

for  the  balance  and  it  is  not  necessary  to  exhaust  the 
security  or  to  go  into  the  Master's  office  to  find  this  fact: 
Crombie  v.  Young,  26  O.  R.,  at  p.  202  ;  May  on  Fraudu- 
lent Conveyances,  2nd  ed.,  pp.  163-164. 

2.  The  evidence  discloses  no  satisfaction  of  the  judgment 
for  $4,697.39  alleged  in  the  fifth  paragraph  of  the  statement 
of  claim*  There  was  no  such  agreement  arrived  at  or 
even  stipulated  for  in  the  negotiations  with  the  plaintiff 
Mr.  T.  C.  Thomson  or  with  Mr.  H.  J.  Wright,  solicitor 
for  the  plaintiffs. 

It  is  a  question  of  intention  and  consideration  and  agree- 
ment :  Cumber  v.  Wave,  Smith's  L.  C.  8th  ed.,  vol.  1,  p.  366  ; 
Foake8  v.  Beer,  9  App.  Cas.  605 ;  Underwood  v.  Underwood, 
[1894]  P.  204.  And  our  statute,  58  Vict.  ch.  12,  sec.  53,  sub- 
sec.  7  (O.),  contemplates  an  express  acceptance  (or  an  agree- 
ment for  that  purpose)  of  part  performance  of  an  obliga- 
tion. In  the  same  line  are  Mason  v.  Johnston,  20  A.  R. 
412 ;  Day  v.  McLea,  22  Q.  B.  D.  610 ;  and  the  plaintiffs 
have  not  altered  their  position  to  the  detriment  of  the 
estate   of  George  Reid  :  Munson  v.  Hauss,  22  Gr.  279. 

As  I  understand  their  position  the  plaintiffs  do  not  set 
up  a  case  of  preference  but  the  intent  to  defeat,  delay, 
etc.,  and  it  seems  to  me  that  the  elaborate  argument  of 
defendants'  counsel  as  to  the  difference  between  the  Stat- 
utes of  Elizabeth  and  the  R.  S.  O.  ch.  124,  does  not  apply  : 
35  Vict.  ch.  11,  now  R.  S.  O.  ch.  96,  sec.  5. 

If  it  was  necessary  to  prove  the  intent  of  J.  B.  Reid, 
that  has  been  fully  proved  by  the  circumstances,  and  by 
the  weak  denial  of  J.  B.  Reid  against  the  positive  affirma- 
tion of  Mr.  Strathy. 

As  regards  Mr.  J.  B.  Reid  and  the  defendant  company 
the  facts  appeared  to  me  to  be  so  clear  at  the  trial  that  I 

*Thia  was  a  judgment  which  the  plaintiffs  had  recovered  on  January 
11th,  1895,  against  J.  B.  Reid.— Rep. 
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reserved  judgment  only  for  the  purpose  of  considering  Mr.    Judgment. 
McCarthy's  strenuous  and  ingenious   argument  as  to  the  Falconbridge, 
effect  of  recent  English  decisions  which  he  contended  stood  J* 

effectually  in  the  way  of  the  plaintiffs'  recovery. 

For  as  to  the  facts  there  was  but  one  conclusion.  The 
situation  being  as  I  have  above  stated,  J.  B.  Reid  proceeds 
to  form  his  company.  No  outside  assistance  is  invoked, 
no  foreign  capital  invited.  The  husband  and  wife  own  all 
the  stock  but  three  shares,  one  of  which  is  allotted  to  Mr. 
Loughead,  book-keeper  of  J.  B.  Reid,  another  to  Mr. 
Cherry,  erstwhile  yard  foreman,  and  another  to  a  solicitor 
of  the  former  firm.     They  were  all  five  directors. 

On  September  7th,  1894,  at  a  meeting  of  directors  it  was 
moved  by  Mrs.  Reid,  seconded  by  Mr.  Cherry,  and  earned, 
that  Mr.  Reid  be  engaged  as  manager  of  the  company  for 
five  years  at  a  salary  of  $2,000  payable  weekly  on  his 
giving  security,  etc.     *     *     ." 

And  at  a  meeting  of  the  same  five  shareholders  held  on 
the  same  day  this  arrangement  for  Mr.  Reid's  engagement 
was  solemnly  confirmed. 

At  a  meeting  of  directors  held  September  14th,  1894, 
by-laws  were  enacted,  a  call  of  10%  was  made,  the  salary  of 
Mr.Reid,  the  manager,  was  increased  from  $2,000  to  $3,000  a 
year  and  a  re-arrangement  or  manipulation  of  the  stock 
was  made. 

At  a  meeting  of  shareholders  held  September  20th,  1894, 
there  were  confirmation  and  approval  of  all  resolutions  and 
transactions  of  the  directors  up  to  date  except  that  on 
motion  of  Mrs.  Reid,  seconded  by  Mr.  Cherry,  Mr.  Reid 
was  not  required  in  the  security  he  was  to  give  the  com- 
pany to  include  therein  the  shares  held  by  Mrs.  Reid  u  as 
she  holds  those  shares  in  her  own  right  and  objects  to  put 
them  in  as  such  security." 

So  that  J.  B.  Reid  goes  on  managing  the  concern  as  be- 
fore the  incorporation,  he  is  assured  $3,000  a  year,  and  the 
property,  should  the  transaction  be  upheld,  is  effectually 
placed  beyond  the  reach  of  creditors. 
65— VOL.  XXVIII.  O.R. 
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Judgment.  Jn  re  Carey,  Ex  'parte  Jeffreys,  [1895]  2  Q.  B.  624,  seems 
Falconbridge,  to  be  quite  in  point,  but  Mr.  McCarthy  contended  that  this 
J-  case  was  reversed  in  the  judgment  of  the  House  of  Lords 
in  Salomon  v.  Salomon,  [1897]  A.  C.  22.  I  do  not  think  it 
touches  it.  In  the  latter  case  a  solvent  trader  sold  a  solvent 
business  to  a  limited  company  consisting  of  the  vendor  and 
six  members  of  his  family.  The  company  became  insolvent 
and  went  into  liquidation  and  creditors  sought  to  make 
the  vendor  liable.  In  re  Carey  is  not  referred  to  in  the 
arguments  or  judgments. 

In  the  present  case  the  company  was  and  is  the  mere  alias 
and  agent  of  J.  B.  Reid,  and  there  was  fraud  on  creditors, 
both  of  which  propositions  are  negatived  in  Salomon  v. 
Salomon. 

As  to  the  stock  held  by  Mrs.  Reid,  notwithstanding 
the  many  suspicious  circumstances  attendant  on  the  man- 
ipulation of  the  life  policies,  yet  I  conceive  it  to  have  been 
out  of  J.  B.  Reid's  hands  and  now  out  of  my  power  to 
interfere  with  the  declaration  in  favour  of  his  wife  made 
by  J.  B.  Reid,  even  though  the  endorsement  evidencing 
the  same  may  not  have  been  made  on  the  day  it  bears 
date.  She  will  be,  however,  held  to  her  counsel's  offer  to 
transfer  her  shares  for  $2,000  if  plaintiffs  so  elect. 

There  will  be  judgment  for  the  plaintiffs,  declaring  that 
the  defendant  company  is  the  agent  of  defendant  J.  B.  Reid, 
and  that  the  several  conveyances  and  transfers  made  by  de- 
fendant J.  B.  Reid  to  defendant  company  of  defendant  J  .B. 
Reid's  freehold  and  leasehold  estates  and  of  his  business 
assets,  goods,  chattels,  book-debts,  stock  in  trade,  lum- 
ber, shingles,  office  furniture,  plant  and  fixtures,  and 
other  property  and  effects,  are  as  against  the  plaintiffs  and 
the  other  creditors  of  the  defendant  J.  B.  Reid,  fraudulent 
and  void,  and  that  the  assets  of  the  defendant  company  are 
part  of  the  general  assets  of  the  defendant  J.  B.  Reid,  and 
are  liable  to  be  applied  towards  satisfaction  of  his  debts, 
subject,  however,  to  the  rights  of  the  creditors  of  the 
company,  and  that  the  said  conveyances  and  transfers  be 
set  aside  so  far  as  necessary  to  give  effect  to  the  above 
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•declaration;  and  for  the  appointment  of  a  receiver  with    Judgment 
the  directions  usual  in  cases  of  this  nature  as  to  the  duties  Falconbridge, 
of  the  receiver  and  as  to  the  proceedings  to  be  taken  for         J- 
proof  of  creditors'  claims  and  realization  of  the  property 
in  default  of  payment,  with  full  costs  of  suit  to  plaintiffs 
including  costs  of  all  the  examinations  for  discovery. 

The  receiver  to  be  appointed  shall  deal  with  both 
-classes  of  creditors  as  the  law  directs. 

Declaration  also  that  the  judgment  for  $4,697.29  referred 
to  in  the  fifth  paragraph  of  the  statement  of  claim  has  not 
been  satisfied  as  alleged  by  defendants  and  that  the  issue 
as  to  this  directed  by  an  order  in  Chambers  to  be  disposed 
■of  at  the  trial,  is  found  in  favour  of  the  plaintiffs. 

No  costs  as  between  plaintiffs  and  defendant  Minnie 

Reid. 

A.  H.  P.  L. 
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[DIVISIONAL  COURT.] 

Petrie  V.  Macuan. 

Eirivion  Court—"  Sum  in  Dinputt  "—Bight  of  Appeal — /?.  S.  O.  ch.  51  y 

sec.  148. 

"Where  the  subject  matter  of  the  claim  in  a  Division  Court  is  one  cause  of 
action  exceeding  $100,  and  the  amount  recovered  at  the  trial  is  under 
that  sum,  an  appeal  lies  to  a  Li  visional  Court  under  section  148  of 
the  Division  Courts  Act,  "  the  sum  in  dispute  upon  the  appeal "  being 
the  amount  claimed,  and  not  that  amount  less  the  sum  recovered  at  the 
trial. 

Statement.  This  was  an  appeal  from  the  judgment  in  an  action  in 
the  Tenth  Division  Court  in  the  county  of  York  under 
the  following  circumstances  : — 

The  plaintiff  caused  a  summons  to  be  issued  against  the 
defendant  out  of  the  Tenth  Division  Court  in  the  county 
of  York,  on  the  23rd  of  October,  1896,  for  a  claim  of 
$100,  which  summons  was  served  on  the  defendant  on 
the  27th  of  October,  1896.  On  the  3rd  of  November, 
1896,  the  defendant  gave  notice,  disputing  the  plaintiff's 
claim  and  the  jurisdiction  of  the  Court  to  try  such  claim. 
On  the  12th  of  November,  1896,  the  Judge  of  the  said 
Division  Court  ordered  all  papers  and  proceedings  in 
this  cause  to  be  transferred  to  the  Second  Division  Court 
in  the  county  of  Perth,  in  pursuance  of  section  87  of  the 
Division  Courts  Act,  R.  S.  O.  1887.  On  the  8th  of 
January,  1897,  the  plaintiff  gave  notice  of  a  motion  to  the 
Judge  at  the  trial  for  an  order  that  the  plaintiff's  claim  be 
amended  to  read  as  follows  : 
1895. 

March.     To  amount  of  contract  price  for  adver- 
tising, etc $100  00 

Interest  thereon  from  1st  March,  1895, 

to  this  date  at  6% 10  50 


$110  50 
Dated  at  Toronto,  this  23rd  day  of  December,  1896. 
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The  cause  came  on  for  trial  at  the  said  last  mentioned    Statement. 
Division  Court,  on  the  8th  of  January,  1897,  when  the 
amendment  was  allowed  by  the  Judge,  and  the  plain- 
tiff based  his  claim  upon  the  following  instrument : 

September  12th,  1893. 
H.  W.  Petrie, 

Machinist  and  General  Machine  Dealer, 

Toronto,  Ont. 

Please  enter  for  your  descriptive  catalogue  of  machinery 
for  sale  the  undermentioned  machinery,  etc.,  as  per  agree* 
ment  below. 

Two  saw  mills  with  all  parts  as  last  running  including 
all  machines,  etc.,  in  both  mills,  one  of  which  is  at  Monc- 
ton,  the  other  Carmunnock,  county  of  Perth  and  Huron, 
to  net  me  $1,000. 

I  hereby  authorize  you  or  your  agent  to  sell  for  cash 
or  credit,  or  partly  for  cash  and  partly  for  credit,  or 
exchange,  the  above  machinery,  etc.,  en  bloc  or  in  parcels, 
at  a  figure  not  less  than  the  above  amount,  clear  of  all 
expense  except  cost  of  delivery  to  works,  any  surplus  above 
said  sum  to  go  to  you.  In  case  you  take  note  or  notes  in 
payment  or  part  payment  of  above  amount  you  to  give  me 
your  own  note  or  notes  falling  due  at  the  same  time  or 
times  respectively  as  the  note  or  notes  given  you.  I 
retain  to  myself  the  right  of  selling  or  of  exchanging 
or  of  otherwise*  disposing  of  said  goods  in  whole  or  in 
part  without  the  assistance  of  H.  W.  Petrie  or  his  agent, 
but  agree  in  such  case  to  pay  you  ten  per  cent,  com- 
mission on  the  above  amount  to  cover  outlay  for  adver- 
tising, etc.  I  agree  to  notify  you  immediately  upon 
my  selling  or  otherwise  disposing  of  said  goods  as 
•aforesaid.  I  also  agree  to  deliver  my  said  machinery 
or  any  part  of  it  when  sold  or  exchanged  as  above  men- 
tioned to  the  nearest  railroad  station  or  dock  within 
ten  days  after  written  instructions  to  do  so.  The  above 
machinery  remains  at  my  risk.  Same  commission  to 
Apply  in  case  of  withdrawal  of  offer.  Proceeds  from  sale 
of  above  machinery  to  be  paid  to 

William  Machan. 
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Statement.  It  was  shewn  that  the  defendant  had  sold  the  mach- 
inery for  $350. 

The  learned  Judge  gave  judgment  for  the  plaintiff  for 
$35  as  ten  per  cent,  commission  upon  the  sum  of  $350 
for  which  the  defendant  had  sold  the  machinery,  the 
plaintiff  protesting  that  he  was  entitled  to  judgment  for 
$100  and  interest  from  the  date  of  such  sale.  The  learned 
Judge  granted  a  new  trial  and  upon  such  new  trial  gave 
the  same  judgment,  and  the  plaintiff  appealed  to  this 
Court. 

The  appeal  was  heard  on  April  8th,  1897,  before  Armour 
C.J.,  and  Falconbridge  and  Street,  JJ. 

E.  McKay,  for  the  plaintiff. 
Ayle&uuorth,  Q.C.,  for  the  defendant. 

May  10th,  1897,  the  judgment  of  the  Court  was  deli- 
vered by  Armour,  C.  J. : — 

Counsel  for  defendant  objected  that  this  case  was  not 
appealable  because  he  contended  that  "  the  sum  in  dispute 
upon  the  appeal"  did  not  exceed  "$100  exclusive  of  costs" 
within  the  meaning  of  section  148  of  The  Division  Courts 
Act,  for  he  argued  that  although  the  sum  claimed  in  the 
action  and  in  dispute  was  one  hundred  dollars  and  interests 
because  the  sum  of  thirty-five  dollars  had  been  recovered  at 
the  trial,  that  sum  of  thirty-five  dollars  was  no  longer  in  dis- 
pute, and  that  it  was  only  therefore  the  difference  between 
that  sum  so  recovered  and  the  sum  claimed  in  the  action 
of  one  hundred  dollars  and  interest  that  could  be  said  to  be 
in  dispute  "  upon  the  appeal."  But  this  contention  cannot 
in  my  opinion  prevail. 

The  subject  matter  of  the  suit  was  one  cause  of  action 
only — the  breach  by  the  defendant  of  an  entire  contract  in 
respect  of  which  the  plaintiff  claimed  that  he  was  entitled 
to  receive  one  hundred  dollars  and  interest 

The  plaintiff  is  still  claiming  that  sum  upon  appeal  and 
is  disputing  the  sum  of  thirty-five  dollars  as  being  the 
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proper  amount  recoverable  for  the  breach  of  the  said  con-   Judgment, 
tract,  and  I  think,  therefore,  that  the  sum  of  thirty-five  Armour,  O.J. 
dollars  is  as  much  in  dispute  as  the  difference  between  that 
sum  and  the  sum  claimed  by  the  plaintiff  of  one  hundred 
dollars  and  interest. 

And  I  think,  therefore,  that  the  sum  in  dispute  upon  this 
appeal  exceeds  the  sum  of  one  hundred  dollars  exclusive  of 
costs,  and  that  the  appeal  must  be  heard. 

Had  the  subject  matter  of  the  suit  been  two  causes  of 
action  one  for  thirty-five  dollars  and  the  other  for  sixty- 
five  dollars  and  interest  and  the  plaintiff  had  recovered  in 
respect  of  one  of  them  and  failed  as  to  the  other,  I  should 
have  thought  that  the  sum  in  dispute  upon  the  appeal  was 
only  the  sum  which  he  had  failed  to  recover. 

But  the  subject  matter  of  this  suit  being  but  one  cause 
of  action,  the  breach  by  the  defendant  of  an  entire  contract 
in  respect  of  which  the  plaintiff  claimed  one  hundred  doll- 
ars and  interest  and  still  claims  that  sum  upon  this  appeal, 
it  cannot  in  my  opinion  be  said  that  because  he  has  recov- 
ered thirty-five  dollars  in  respect  of  such  breach  which  he 
disputes  as  being  the  true  amount  which  he  is  entitled  to 
recover,  that  that  sum  is  no  longer  in  dispute,  but  that  only 
the  difference  between  that  sum  and  the  amount  claimed 
by  him  is  the  sum  in  dispute  upon  the  appeal,  and  I  think 
that  the  whole  sum  claimed  by  him  is  the  sum  in  dispute 

upon  the  appeal. 

A.  H.  F.  L. 
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Hartley  v.  Maycock  et  al. 


Husband  and  Wife — Conveyance  by  Wife — Non-joinder  of  Husband — 59 
Vict.  ch.  41  (O.J — Limitation  of  Actions — Visible  Possession — Enclosed 
Lands — Unenclosed  Lands — Sale  of  Timber — Trespass — Interval  in 
Possesion — Building  Operations— Farm  Work — Adverse  Possession — 
Assertion  of  Right  by  True  Owner — Equivocal  Acts — Entry  by  one 
Tenant  in  Common — Residence  ont  of  Ontario — Possession  of  Unen- 
closed Lands — Colour  of  Right — Conveyance— Entry — Improvements 
under  Mistake  of  Title.  , 

1.  The  plaintiff  claimed  an  undivided  interest  in  the  farm  of  his  uncle, 
who  (tied  intestate  and  without  issue  in  1854,  seized  in  fee  simple  and 
in  possession.  One  of  the  links  in  the  chain  of  title  of  the  uncle  was  a 
conveyance  made  in  1846  by  a  married  woman,  whose  husband  did  not 
join  in  the  conveyance  : — 

Held,  that  the  conveyance  was  wholly  inoperative,  and  was  not  validated 
by  59  Vict.  ch.  41  (0.),  as  the  action  was  begun  before  the  passing  of 
the  Act,  and  sec.  2  excepts  pending  litigation  ;  and  this  objection 
was  fatal  to  the  plaintiff's  cl*im,  for,  although  the  uncle's  possession 
was  evidence  of  his  seizin,  the  plaintiff's  case  disclosed  his  title  and 
shewed  that  the  true  title  was  in  the  married  woman. 

2.  Shortly  after  the  uncle's  death  his  widow  returned  to  the  farm,  which 
she  found  in  possession  of  a  man  put  in  by  a  person  to  whom  her  hus- 
band had  contracted  to  sell,  and  she  thereupon  forcibly  took  possession, 
and  continued  to  reside  upon  the  farm  till  her  death  in  1877,  with  the 
exception  of  a  short  interval  in  1874.  During  this  whole  period  she 
tilled  such  part  of  the  farm  as  was  enclosed  and  under  cultivation,  and 
put  such  part  as  was  enclosed  and  not  under  cultivation  to  the  ordinary 
farm  uses.  In  1873  she  made  a  conveyance  of  the  whole  farm  to  a 
neighbouring  farmer,  who  worked  it  until  1879,  and  then  rented  it  until 
1831,  after  which  he  put  his  son,  one  of  the  defendants,  into  possession, 
and  the  latter  then  continued  to  work  it  up  to  the  time  this  action  was 
brought  in  1895,  though  until  1889  he  did  not  live  in  the  house  erected 
upon  it.  In  1885  the  widow's  grantee  purchased  the  rights  of  the  heirs- 
at-law  of  the  person  to  whom  the  plaintiff's  uncle  had  contracted  to 
sell  :— 

Held,  that  the  widow  entered  as  a  trespasser,  and  so,  in  order  to  extinguish 
the  right  and  title  of  the  heirs,  her  twenty  years'  possession  must  nave 
been  actual,  visible,  and  continuous  ;  and  the  Statute  of  Limitations 
operated  only  as  to  the  enclosed  part,  notwithstanding  sales  by  her  of 
timber  from  the  unenclosed  part,  which  must  be  treated  as  mere  acts  of 
trespass. 

Harris  v.  Miulie,  7  A.  R.  414,  followed. 

3.  In  April,  1874,  the  dwelling-house  on  the  farm  was  destroyed  by  fire, 
and  during  a  short  period  until  it  was  rebuilt  the  widow  did  not  actu- 
ally live  upon  the  farm,  but  stayed  in  the  neighbourhood,  and  the  work 
of  the  farm  went  on  as  usual : — 

Held,  that  during  this  interval  her  possession  was  a  visible  one,  by  reason 

of  the  building  operations  and  the  farm  work. 
Agency  Company  v.  Short,  13  App.  Cas.  793,  and  Coffinv.  North  American 

Land  Company,  21  0.  R.  80,  distinguished. 

4.  Another  nephew  of  the  deceased  resided  with  the  widow  upon  the  land 
for  about  two  >  ears  after  her  return  to  it,  but  at  that  time  had  no 
interest  in  it,  his  father  being  then  alive  ;  and  he  made  occasional  visits 
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to  it  in  subsequent  years,  and  paid  the  taxes  on  it  for  1872,  but  during 
all  this  time  he  made  no  claim  to  any  interest  in  the  land  : — 
Held,  upon  the  evidence,  that  he  did  not  go  upon  the  land  in  the  assertion 
of  a  right,  as  owner  of  an  interest,  to  live  upon  it,  but  merely  as  the 
guest  of  his  aunt,  and  in  paying  the  taxes  he  did  so  on  her  behalf,  and 
not  as  having  or  claioiing  an  interest  for  himself  or  any  one  else ;  and 
therefore  it  could  not  be  said  that  the  possession  was  not  hers,  or  that 
it  was  a  possession  by  his  license. 

5.  And,  even  if  what  happened  amounted  to  an  entry,  that  entry  did  not 
operate  in  favour  of  the  plaintiff's  co-tenauts,  for  an  entry  by  one  ten- 
ant in  common  is  not  an  entry  by  his  co-tenant. 

6.  The  fact  that  the  heirs  were  resident  out  of  Ontario  entitled  them  to 
no  longer  time  to  bring  their  action  than  if  they  had  been  residents  : 
25  Vict.  ch.  20. 

7.  Therefore,  in  1874  the  right  and  title  of  the  heira-at-law  as  to  the 
enclosed  part  of  the  farm  were  extinguished. 

8.  The  widow's  grantee  entered  not  as  a  mere  trespasser,  but,  after  the 
conveyance  to  him,  or,  at  all  events,  after  the  expiration  of  twenty  years 
from  her  entry,  was  in  under  colour  of  right,  aud  his  right  was  not  con- 
fined to  the  portion  of  the  land  of  which  he  was  in  pedal  possession,  but 
he  and  those  claiming  under  him  were  in  the  actual  and  visible  posses- 
sion of  the  whole  of  the  land  included  iu  his  conveyance ;  and  the  right 
and  title  of  the  plaintiff  were  therefore  extinguished  ;  notwithstanding 
an  entiy  made  in  1878  by  the  plaintiff,  who  had  not  then  any  interest 
in  the  land  or  any  authority  from  those  interested  in  it. 

9.  But  if  not,  the  defendants  were  at  least  entitled  to  be  paid  for  their 
lasting  improvements  siuce  the  purchase  in  1885,  with  a  set-off  of  the 
mesne  profits  since  that  date. 

This  was  an  action  of  ejectment  brought  by  T.  W.  Statement, 
Hartley,  claiming  to  be  entitled  to  one  undivided  one- 
eighteenth  share  or  interest  in  the  south  half  of  the  west 
half  of  lot  1  in  the  8th  concession  of  the  township  of 
Mersea,  as  one  of  the  heirs-at-law  of  one  James  Hartley, 
who,  the  plaintiff  alleged,  died  intestate  and  without  issue 
in  or  about  the  month  of  November,  1854,  seized  in  fee 
simple  and  in  possession  of  the  lands. 

The  defendants  John  J.  May  cock  and  Lydia  J.  May  cock, 
after  setting  up  that  they  were  in  possession  of  the  land, 
pleaded  the  Statute  of  Limitations  in  bar  of  the  plaintiff's 
claim,  and  they  set  up  a  claim  to  be  allowed  for  their  im- 
provements as  having  been  made  under  a  bond  fide  mistake 
of  title,  in  case  the  plaintiff  should  establish  his  title  to 
the  land. 

The  defendants  the  Building  and  Loan  Association,  who 
were  mortgagees  of  the  land  by  mortgage  from  one  James 
Maycock,  pleaded  the  Statute  of  Limitations  as  their  de- 
fence to  the  action. 

66 — VOL.  XXVIII.  O.R. 
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The  trial  was  begun  before  Meredith,  C.  J.,  without  a 
jury,  at  Sandwich,  on  the  27th  April,  1897,  and  continued 
at  Toronto  on  the  20th  May,  1897. 

E.  D.  Armour,  Q.C.,  /.  L.  Murphy,  and  Sale,  for  the 
plaintiff. 

A.  H.  Clarke,  for  the  defendants  John  J.  Maj-cock  and 
Lydia  J.  Maycock. 

Allan  Cossets,  for  the  defendants  the  Building  and  Loan 
Association. 

May  26, 1897.    Meredith,  C.  J.  :— 

The  first  question  which  arises  is  as  to  the  proof  of  the 
title  of  James  Hartley.  A  sufficient  paper  title  was  made 
out,  if  the  conveyance  from  Eliza  Simon  to  Alexander 
Shaw  dated  the  16th  January,  1846,  which  forms  one  of 
the  links  in  the  chain  of  title,  was  effectual  to  pass  the  land 
which  she  professed  to  convey  by  it. 

At  the  time  of  the  conveyance  by  Eliza  Simon  she  was 
a  married  woman,  her  husband,  Christian  Simon,  being 
then  living,  and  he  did  not  join  in  the  conveyance.  The 
conveyance  was  therefore  wholly  inoperative,  and  is  not 
validated  by  59  Vict.  ch.  41  (O.),*  as  sec.  2  expressly  ex- 
cepts from  the  operation  of  the  Act  litigation  pending  at 
the  time  when  it  was  passed  (7th  April,  1896),  and  this 
action  was  then  pending,  having  been  begun  on  the  11th 
March,  1895. 

This  objection  is  fatal  to  the  plaintiffs  claim,  though 
James  Hartley  died  in  possession  ;  his  possession  would  no- 

*1.  Every  conveyance  before  29th  March,  1873,  executed  by  a  married 
woman,  of  or  affecting  her  real  estate  shall,  notwithstanding  her  husband 
did  not  join  therein,  be  taken  and  adjudged  to  be,  and  to  have  bees 
valid  and  effectual  to  have  passed  the  estate  which  such  conveyance  pro- 
fessed to  pass,  of  such  married  woman  in  said  real  estate. 

2.  Nothing  in  the  preceding  section  contained  shall  render  valid  any 
such  conveyance  as  aforesaid  to  the  prejudice  of  any  title  subsequently 
to  the  execution  of  such  conveyance  and  before  the  passing  of  this  Act,, 
acquired  from  the  married  women  by  deed  duly  executed  and  certified  as 
by  law  required,  unless  the  actual  possession  or  enjoyment  of  the  real 
estate  conveyed  or  intended  to  be  conveyed  by  the  prior  conveyance 
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doubt  have  been  evidence  of  his  seizin,  had  not  the  Judgment, 
plaintiff's  case  disclosed  his  title,  and  shewn  that  the  true  Meredith, 
title  was  in  Ellen  Simon,  and  not  in  him.  C-J- 

Having  come  to  that  conclusion,  it  is  unnecessary  to 
decide  the  other  questions  raised,  but  I  will  state  my 
findings  of  fact  as  to  them  and  my  view  of  the  law  as  ap- 
plicable to  those  findings. 

James  Hartley  died  in  the  year  1854,  probably  about 
September,  intestate  and  without  issue,  having  shortly 
before  his  death  contracted  to  sell  the  land  to  Peter  Hen- 
dershott,  who  paid  8100  on  account  of  his  purchase  money. 
An  agreement  as  to  the  sale  and  purchase  appears  to 
have  been  executed,  and  Hartley  went  to  the  neighbourhood 
of  Sarnia,  leaving  a  man  named  Rider  in  charge  of  the 
farm,  intending  to  return  in  the  following  spring,  when, 
as  it  was  arranged,  Hendershott's  purchase  was  to  be  com- 
pleted. 

Hartley  died  of  cholera,  as  I  have  said,  about  September, 
1854,  and  shortly  after  his  death,  and  during  the  same 
autumn,  his  widow,  Jane  Hartley,  returned  to  the  farm, 
where  she  found  a  man  named  Toomey  in  possession,  he  hav- 
ing been  put  in  possession  by  Hendershott  after  Hartley's 
crops  of  that  year  had  been  harvested,  and  she  thereupon 
forcibly  took  possession,  no  one  being  actually  living  on 
the  land. 

The  widow  continued  to  reside  on  the  farm  down  to 
1877  (when  she  died)  except  for  an  interval — the  exact 
duration  of  which  was  not  shewn,  but  which  was  probably 

shall  have  been  had  at  any  time  subsequent  thereto  by  the  grantee 
therein,  or  those  claiming  by,  from,  or  under  him,  and  he  or  they  shall 
have  been  in  such  actual  possession  or  enjoyment  continuously  for  the 
period  of  three  years  before  the  passing  of  the  Act,  and  he  or  they  is  or 
are  at  the  time  of  the  passing  of  this  Act  in  the  actual  possession  or 
enjoyment  thereof ;  and  nothing  in  this  Act  contained  shall  render  valid 
any  conveyance  from  the  married  women  which  was  not  executed  in 
good  faith  or  any  conveyance  of  land  of  which  the  married  woman  or 
those  claiming  under  her,  is  or  are  in  the  actual  possession  or  enjoyment 
contrary  to  the  terms  of  such  conveyance,  nor  shaU  the  Act  affect  any 
litigation  now  pending. 


Digiti 


zed  by  G00gk 


£12  •  THE  ONTARIO  REPORTS.  [VOU 

Judgment,    very  short — during  which,  owing  to  the   dwelling-house 

Meredith,    having  been  in  the  month  of  April,  1874,   destroyed  by 

CJ-         fire,  she   stayed    with  James  Haycock  on  a  farm  almost 

opposite  to  the  one  in  question,  where  she  remained  until 

the  house  was  rebuilt,  when  she  returned  to  the  land  in 

question. 

At  the  time  Mrs.  Hartley  returned  to  the  land  after  her 
husband's  death,  about  eight  or  ten  acres  of  it  were  cleared, 
or  partly  cleared,  and  fenced,  a  part  being  cultivated,  and 
there  was  within  that  enclosure,  besides  the  dwelling-house, 
a  barn  or  stable. 

During  the  whole  period  from  the  time  of  her  return  to 
the  farm  after  her  husband's  death  until  her  own  death, 
Mrs.  Hartley  herself  or  her  tenants  under  her  or  James 
Maycock  as  her  grantee  tilled  so  much  of  it  as  was  within 
the  fences  and  fit  for  cultivation  and  put  the  remainder  of 
what  was  within  the  fences  to  those  uses  to  which  a  farmer 
ordinarily  puts  his  enclosed  land ;  there  was  no  interrup- 
tion of  that  user  during  the  whole  period,  and  the  occupa- 
tion was  visible  as  well  as  continuous. 

The  remainder  of  the  land  was  unenclosed  and  uncul- 
tivated, but  on  two  or  three  occasions  Mrs.  Hartley 
sold  some  of  the  trees  which  grew  upon  it,  and  the 
land  remained  substantially  in  the  condition  I  have 
mentioned  down  to  the  time  when  James  Maycock  died, 
which  was  twelve  years  ago,  and  since  then  very  con- 
siderable improvements  of  a  lasting  character  have  been 
made  by  the  defendant  John  J.  Maycock,  in  clearing, 
fencing,  and  otherwise. 

George  Hartley,  who  claims  to  be  entitled  as  one  of  the 
heirs-at-law  of  James  Hartley,  and  who  was  a  nephew  of 
the  latter,  resided  with  Mrs.  Hartley  on  the  land  for  about 
two  years  after  her  return  to  it,  but  at  that  time  he 
had  no  interest  in  the  land,  his  father  being  then  alive,  and 
he  made  occasional  visits  to  the  farm  in  subsequent  years, 
and  paid  the  taxes  on  it  for  the  year  1872.  During  all  this 
time  he  made  no  claim  to  any  interest  in  the  land,  and  in 
going  there  and  visiting  his  aunt  he  did  not  do  so  with  any 
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idea  of  having  any  right,  as  owner  of  an  interest  in  the   Judgment, 
land,   to  live   upon  it,  but  merely  as  the   guest   of   his    Meredith, 
aunt,  and  in  paying  the  taxes  he  did  so  on  her  behalf  and        C,J- 
as  an  act  of  kindness,  and  not  as  having  or  claiming  any 
interest  in  the  land  for  himself  or  any  one  else. 

On  the  31st  May,  1873,  Mrs.  Hartley  made  a  conveyance 
of  the  land  to  James  Maycock,  assuming  to  convey  it  to 
him  in  fee  simple,  but,  notwithstanding  the  conveyance, 
she  continued  to  live  in  the  house  upon  it  down  to  the 
time  of  her  death,  and  the  fair  inference  is,  I  think,  that 
she  did  so  under  some  arrangement  with  Maycock  entit- 
ling her  to  live  there  during  her  lifetime. 

The  plaintiff  came  to  Canada  in  December,  1878,  not 
having  then  any  interest  in  the  land,  his  father  being  then 
alive,  or,  so  far  as  appears  in  evidence,  any  authority  from 
those  interested  in  it  or  any  of  them  to  represent  them, 
and  about  that  time  made  what  would,  had  he  had  then 
any  interest  in  the  land,  or  had  he  represented  any  one  who 
had  an  interest  in  it,  have  amounted  to  an  entry  by  the 
owner  upon  it  sufficient  to  stop  the  running  of  the  Statute 
of  Limitations,  if  the  right  of  entry  of  the  owner  had  not 
then  been  barred. 

At  this  time  a  man  named  Smith  Lane  was  living  in 
the  house  on  the  land  as  tenant  of  the  house  under  James 
Maycock,  and  it  was  asserted  by  the  plaintiff  that  Lane 
then  signed  a  writing  acknowledging  himself  tenant  to  the 
heirs  of  James  Hartley  of  the  whole  of  the  land.  What 
purported  to  be  a  copy  of  this  writing  was  produced  by  the 
plaintiff — the  original  being  said  to  have  been  left  for  safe 
keeping  with  a  man  named  Quine,  who  is  dead,  and  not 
being  produced.  The  evidence  does  not  satisfy  me  that 
this  writing  was  signed  by  Smith  Lane — the  proof  of  this 
allegation  of  fact  depends  entirely  upon  the  evidence  of 
the  plaintiff,  and  it  would  not  be  safe  to  rely  upon  it, 
especially  in  view  of  the  statement  n:ade  by  him  on  his 
examination  for  discovery  that  a  bargain  was  not  come  to 
between  him  and  Lane. 

After  Mrs.  Hartley  died   James  Maycock  continued    to 
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Judgment,  use  the  land  as  he  had  done  during  her  lifetime  until  the 
Meredith,  1st  November,  1879,  when  it  was  rented  by  him  to  John 
C-J-  A.  Haycock  for  two  years.  John  A.  Maycock  did  not  live 
in  the  dwelling-house,  but  worked  the  farm  as  James 
Maycock  had  done,  and  during  his  tenancy  completed  the 
clearing  of  about  an  acre  in*  addition  to  what  had  been 
previously  cleared.  After  John  A.  Maycock's  tenancy 
terminated,  the  defendant  John  J.  Maycock  entered  under 
some  arrangement  with  James  Maycock,  who  was  his 
father,  and  has  ever  since  used  and  worked  the  farm  as  it 
had  been  previously  used  and  worked — though  until  the 
29th  December,  1889,  he  did  not  live  in  the  dwelling-house, 
but  he  has  ever  since  that  date  done  so.  While  not  living 
in  the  dwelling-house  it  was  used  by  him  as  a  store-house 
for  farm  implements,  and  during  the  winter  as  a  work- 
shop for  the  purposes  of  the  farm. 

In  October,  1885,  a  claim  having  been  made  to  the  land 
through  Mr.  S.  M.  Jarvis,  acting  on  behalf  of  the  widow 
and  heir-at-law  of  Peter  Hendershott,  James  Maycock  be- 
came the  purchaser  from  them  for  $1,000 — $300  of  which 
he  paid  in  cash,  and  the  balance  of  which  was  secured  by 
mortgage  of  the  land  to  Jarvis.  This  mortgage,  after  pass- 
ing through  several  hands,  has  become  vested  in  the  de- 
fendants the  Building  and  Loan  Association,  and  a  consid- 
erable part  of  the  mortgage  money  has  been  paid  by  the 
defendant  John  J.  Maycock. 

James  Maycock  bought  in  good  faith,  and  after  this  pur- 
chase honestly  believed  that  he  had  become  the  true  and 
absolute  owner  of  the  land,  subject  only  to  the  mortgage  to 
Jarvis ;  and  the  improvements  made  by  him  and  those 
claiming  under  him  after  that  purchase  were  made  under 
a  bond  fide  mistake  of  title,  if  he  had  not  then  a  good  title 
to  the  land. 

Upon  the  facts  as  I  have  stated  them,  it  is  contended  by 
the  defendants  that  the  right  and  title  of  the  heirs  of  James 
Hartley,  if  they  ever  had  any,  are  extinguished  by  force  of 
the  Statute  of  Limitations. 

Mrs.  Hartley  must,  in  my  opinion,  be  treated  as  having 
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entered  in  September,  1854,  as  a  trespasser,  having  no  title   Judgment, 
or  colour  of  title  to  the  land,  and  that  being  so,  the  twenty    Meredith, 
years'  possession  by  her,  in  order  to   extinguish  the  right        °*J" 
and  title  of  the  heirs,  must  have  been  actual,  visible,  and 
continuous ;  and  in  accordance  with  the  law  as  laid  down 
by  the  Court  of  Appeal  in  Harris  v.  Mudie,  7  A.  R.  414, 
the  statute  operated,  if  at  all,  only  as  to  the  eight  or  ten 
acres  which  she   had  enclosed,  and  cannot  extend  to  the 
uncleared  and  unenclosed  land — notwithstanding  the  sales 
of  timber  from  it,   which  must  be  treated  as  mere  acts  of 
trespass  on  her  part. 

It  was  objected  by  Mr.  Armour  that  Mrs.  Hartley's 
possession  was  not  actual,  visible,  and  continuous,  even  as 
to  the  part  of  the  land  which  was  enclosed  ;  because,  as  he 
contended,  for  the  period  during  which  she  did  not  reside 
on  it  owing  to  the  destruction  of  the  dwelling-house  by 
fire,  there  was  no  possession  by  her,  and  at  all  events  no 
actual  anrl  visible  possession ;  and  he  cited  for  his  conten- 
tion, among  other  cases.  Agency  Company  v.  Short,  IS 
App.  Cas.  793,  and  Coffin  v.  North  American  Land 
Company,  21  O.  R.  80 ;  but,  in  my  opinion,  neither  of 
these  cases  supports  it. 

Agency  Company  v.  Short  goes  no  further  than  to  de- 
cide that "  where  one  enters  upon  the  land  of  another  and 
holds  possession  for  a  time,  and  then,  without  having 
acquired  title  under  the  statute,. abandons  possession,  the 
rightful  owner,  on  the  abandonment,  is  in  the  same  position 
in  all  respects  as  he  was  before  the  intrusion  took  place ;" 
but  in  this  case  there  was  no  "  abandonment  of  possession,'  * 
as  I  understand  Lord  Macnaghten  (p.  798)  to  use  that  ex- 
pression, by  Mrs.  Hartley.  It  is  true  that  she  did  not  dur- 
ing the  interval  referred  to  actually  live  upon  the  land,  but 
the  season  of  the  year  when  the  fire  took  place,  the  month  of 
April,  was  one  in  which  farming  operations  would  be  pro- 
ceeding probably  daily,  and  the  work  of  rebuilding  was 
•doubtless  promptly  begun,  and  while  it  was  proceeding  the 
possession  was  undoubtedly  a  visible  one  by  reason  of  the 
building  operations,  as  also  I  think  it  was  by  reason  of  the 
farming  work  which  was  going  on  upon  the  land. 
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Judgment. 

Meredith, 
C.J. 


Nor  is  there  anything  decided  in  Coffin  v.  North  Ameri- 
can Land  Co.  inconsistent  with  that  view ;  that  decision 
proceeded  on  the  ground  that,  although  the  plaintiff  in  that 
case  cropped  the  land  in  summer,  he  during  the  winter  did 
nothing  to  it  but  draw  some  loads  of  manure  upon  it, 
which  he  spread  in  the  spring,  and  Mr.  Justice  Street  points 
out  that,  excepting  for  this,  the  plaintiff  during  the  winter 
absolutely  withdrew  to  his  own  lot,  and  that  acts  of  posses- 
sion during  the  winter  must  be  looked  at  by  themselves 
and  be  separated  from  the  acts  during  the  summer,  and  I 
find  nothing  in  his  observations  to  lead  to  the  conclusion 
that  the  summer  occupation  was  not  actual,  visible,  and 
continuous,  but  the  contrary  ;  and  that  being  so,  the  cir- 
cumstances to  which  I  have  referred  of  the  season  of  the 
year  at  which  the  fire  occurred  and  the  rebuilding  took 
place,  make  the  case  an  authority  for  the  position  which, 
apart  from  authority,  I  should  take  to  be  the  correct  one, 
that  the  operations  which  were  going  on  on  the  land 
amounted  to  an  actual  and  visible  possession  by  those  who 
were  doing  them. 

It  was  further  contended  by  Mr.  Armour  that  the  cir- 
cumstances which  T  have  mentioned  as  to  George  Hartley's 
visits  to  the  land  and  the  payment  of  the  taxes  by  him,  to 
which  I  have  referred,  justify  a  finding  that  the  possession 
was  not  that  of  Mrs.  Hartley,  or  at  all  events  a  finding  that 
possession  by  her  was  with  the  license  and  bjr  the  authority 
of  George  Hartle}r,  and  that  at  all  events  they  amounted 
to  an  entry  by  George  Hartley  as  one  of  several  tenants  in 
common  so  as  to  enure  to  the  benefit  of  his  co-tenants  as 
well  as  of  himself.  As  to  the  first  of  these  positions,  I 
have  already  indicated  that  my  finding  of  fact  is  against 
Mr.  Armours  contention ;  and  as  to  the  second,  even  if 
what  happened  amounted  to  an  entry  by  George  Hartley, 
which  I  think  it  did  not,  that  entry  could  not  operate  in 
favour  of  George  Hartleys  co-tenants.  It  seems  to  me 
necessarily  to  follow  from  the  provision  of  the  Act  that 
possession  by  one  tenant  in  common  is  not  the  possession 
of  his   co-tenant,   that   an  entry  by  one   tenant  in  com- 
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mon  is  not  an  entry  by  his  co-tenant ;  for  what  is  an  entry  Judgment, 
but  the  taking  of  possession  ?  And  that  was  the  view  ex-    Meredith, 
pressed  by  the  present  Chief  Justice  of  Ontario  in  Harris        c* J- 
v.  Mudie,  7  A.  K.  at  p.  419. 

The  fact  of  James  Hartley's  heirs — all  of  them  at  least 
except  George — being  resident  out  of  Ontario  entitled 
them  to  no  longer  time  to  bring  their  action  than  if  they 
were  residents  of  Ontario :  see  25  Vict.  ch.  20. 

I  come,  therefore,  to  the  conclusion  that  in  September, 
1874,  the  right  and  title  of  the  heirs-at-law  of  James  Hart- 
ley as  to  the  eight  or  ten  acres  enclosed  were  extinguished. 

Different  considerations  apply  on  this  branch  of  the  case 
to  the  possession  of  James  Maycock  and  those  claiming 
under  him.  He  entered  not  as  a  mere  trespasser,  and  after 
the  conveyance  from  Mrs.  Hartley,  or,  at  all  events,  after 
the  expiration  of  twenty  years  from  her  entry,  he  was  in 
under  colour  of  right,  and  Harris  v.  Mudie  recognizes  it  as 
law  that  the  right  of  a  person  who  so  enters  or  is  in  posses- 
sion is  not  confined  to  the  portion  of  the  land  of  which  he 
is  in  pedal  possession,  and  warrants  a  finding  on  the  facts 
of  this  case  that  James  Maycock  and  those  claiming  under 
him  were  in  the  actual  and  visible  possession  of  the  whole 
of  the  parcel  of  land  which  the  deed  of  his  grantor  pur- 
ported to  convey  to  him,  and  that  is  the  conclusion  to 
which  I  come  on  this  branch  of  the  case,  and  if  that  be  so, 
in  any  view  of  the  case,  the  right  and  title  of  the  plaintiff 
are  extinguished. 

If,  however,  the  right  and  title  of  the  plaintiff  have  not 
been  extinguished,  the  defendants  are,  in  my  opinion,  and 
upon  my  findings,  entitled  to  be  paid  for  the  lasting  im- 
provements made  by  them  and  those  under  whom  they 
claim  since  the  purchase  from  the  Hendershotts  in  1885, 
but  there  should  be  set  off  against  such  an  allowance  the 
mesne  profits  since  that  date ;  the  lien  for  these  improve- 
ments upon  the  undivided  share  of  the  plaintiff  should, 
however,  be  limited  to  a  proportion  of  them  equal  to  that 
which  his  undivided  share  bears  to  the  whole  number  of 
undivided  shares. 

67 — vol.  xxvin.  o.r. 
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Judgment.  I  have  not  considered  the  question  as  to  the  proof  of  the 
Meredith,  plaintiffs  title  to  the  undivided  share  which  he  claims,  so 
c- J-  far  as  his  title  depends  upon  the  proof  as  to  who  are  the 
heirs-at-law  of  James  Hartley,  because,  as  I  intimated  at  the 
close  of  the  argument,  if  the  proof  in  this  respect  be  insuf- 
ficient, I  would  permit  the  plaintiff  to  adduce  further  evi- 
dence on  that  branch  of  the  case. 

The  result  is  that  upon  the  ground  to  which"  I  have  first 
referred,  the  plaintiffs  action  must  be  dismissed  with  costs. 

E.  B.  B. 
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Bell  v.  The  Ottawa  Trust  and  Deposit  Company. 

Executor 8  and  Administrators — Insolvent  Estate — Claims  of  Creditors— 
Valuing  Securities  —  Accommodation  Maker  of  Promissory  Note — 
"  Only  Indirectly  or  Secondarily  Liable"— 59  Vict.  ch.  22,  sec.  1,  sub- 
sec.  1. 

A  partner  who  has  individually  joined  as  a  maker  in  a  promissory  note 
of  his  firm  for  their  accommodation  is  not  "  indirectly  or  secondarily 
liable"  for  ttw  firm  to  the  holder  within  the  meaning  of  59  Vict.  ch. 
22,  sec.  1,  suD-sec.  1,  but  is  primarily  liable,  and  in  claiming  against 
hie  insolvent  estate  in  administration  the  holder  need  not  value  his 
security  in  respect  to  the  firm's  liability. 

This  was  an  appeal  from  the  certificate  of  the  Master  Statement, 
at  Ottawa,  made  in  the  course  of  the  administration  by 
the  Court  of  the   e3tate  of  Peter  McRae,  deceased.     The 
Ottawa  Trust  and  Deposit  Company  were  the  administra- 
tors of  the  estate. 

The  appeal,  the  facts  in  connection  with  which  are  fully 
set  out  in  the  judgment,  was  argued  before  MacMahon,  J., 
at  Ottawa,  on  June  8th,  1897. 

Travers  Lewis,  for  the  Union  Bank  of  Canada,  the  ap- 
pellants. 

O'Gara,  Q.C.,  and  G.  T.  Henderson,,  for  the  different 
creditors,  contra. 

Re  Jones,  Ex  parte  Consolidated  Bank,  2  A.  R.  626 ; 
Molsons  Bank  v.  Cooper,  26  S.  C.  R.  622 ;  and  Macdonald 
v.  Whitfield,  8  App.  Cas.  733,  were  cited. 

June  18th,  1897.    MacMahon,  J.  :— 

This  is  an  appeal  by  the  Union  Bank  of  Canada  from 
the  certificate  of  the  Master  at  Ottawa,  finding  that  the 
security  held  by  the  bank  for  their  claim  filed  against  the 
estate  of  Peter  McRae,  is  on  the  estate  of  a  third  person 
for  whom  the  estate  of  the  said  Peter  McRae  is  only 
indirectly,  or  secondarily  liable,  and  that  it  must,  there- 
fore, be  valued  as  provided  by  the  statute. 
68 — vol.  xxviil  o.r. 
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Judgment.        The  bank  filed  a  claim  against  Peter  McRae's  estate  on 
MacMahon,  two  promissory  notes  as  follows  : — 

"  Ottawa,  February  24th,  1896. 
"  On  demand  we  jointly  and  severally  promise  to  pay  to 
the  order  of  the  Union  Bank  of  Canada  at  their  office  in 
Ottawa,  the  sum  of  thirty  thousand  two  hundred   and 
seven  -£fa  dollars  for  value  received. 

"  (Signed)        McRae  Bros.  &  Co. 
"  P.  McRae. 
"  H.  McRae." 
"  $30,000.00.  Ottawa,  May  1st,  1896. 

"  On  demand  we  jointly  and  severally  promise  to  pay 
to  the  Union  Bank  of  Canada  or  order,  at  their  office  in 
Ottawa,  the  sum  of  thirty  thousand  dollars  for  value 
received. 

"  (Signed)        F.  W.  Powell. 

"  Hector  McRae. 
"  P.  McRae. 

^'  ,     ^        r  Executors  estate  late  John  Nicholson. 
"P.  McRae, J 

"McRae  Bros.  &  Co." 
Certain  timber  limits,  the  property  of  the  firm  of  McRae 
Bros.  &  Co.,  were  assigned  by  them  to  the  bank  as  collateral 
security  for  the  payment  of  certain  promissory  notes  and 
any  renewals  or  part  renewals  thereof.  The  above  are 
renewals,  or  renewals  in  part,  of  such  notes. 

The  learned  local  Master  in  the  well-considered  reasons 
for  his  judgment,  finds  as  to  a  note  dated  the  29th  Janu- 
ary, 1892,  for  $42,000  (of  which  one  of  the  above  is  a  part 
renewal),  that  it  was  made  in  order  to  raise  money  from 
the  bank,  with  which  to  meet  notes  originally  given  for 
the  purchase  price  of  the  limits  now  in  question,  and  to 
pay  current  expenses  in  connection  with  the  lumber  busi- 
ness of  McRae  Bros.  &  Co. 

I  do  not  stop  to  consider  if  this  is,  on  the  evidence,  a 
proper  finding,  for,  granting  that  it  is  so,  I  think  it  cannot 
affect  the  question  arising  on  this  appeal. 
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Peter  McRae,  when  he  individually  signed  the  notes  in  Judgment, 
question  as  one  of  the  makers  thereof,  was  a  member  of  MacMahon, 
the  firm  of  McRae  Bros.  &  Co.   And  it  was  not  questioned         J- 
that,  as  to  the  estate  of  Peter  McRae,  the  firm  of  McRae 
Bros.  &  Co.,  were  third  parties. 

There  is  a  deficiency  of  assets  in  the  estate  of  Peter 
McRae  to  meet  the  claims  of  creditors,  and  the  Act  re- 
specting tha  estates  of  insolvent  deceased  persons,  59  Vict, 
ch.  22,  sec.  1,  sub-sec.  1,  provides:  "On  the  administration 
of  the  estate  of  a  deceased  person,  in  ca^e  of  a  deficiency  of 
assets,  every  creditor  in  proving  his  claim  shall  state 
whether  he  holds  any  security  for  his  claim  or  any  part 
thereof,  and  shall  give  full  particulars  of  the  same,  and  if 
such  security  is  on  the  estate  of  the  deceased  debtor,  or  on 
the  estate  of  a  third  party  for  whom  the  estate  of  the 
deceased  debtor  is  only  indirectly  or  secondarily  liable,  the 
creditor  so  proving  his  claim  shall  put  a  specified  value  on 
such  security,"  etc. 

It  has  been  found  that  as  between  the  individual  part- 
ners and*  the  firm  of  McRae  Bros.  &  Co.,  of  which  Peter 
McRae  was  a  member,  that  he  was  an  accommodation 
maker  of  the  notes,  and  on  that  ground  the  learned  Master 
held  that  the  estate  of  Peter  McRae  "is  only  indirectly  or 
secondarily  liable,"  and  consequently  the  bank  must  value 
its  security  before  ranking  on  the  estate  of  the  deceased. 
It  has  been  by  only  regarding  the  position,  rights,  and 
liabilities  of  the  makers  of  the  notes  inter  se  {Reynolds 
v.  Wheder,  10  C.  B.  N.  S.  561 ;  Macdonald  v.  Whitfield,  8 
App.  Cas.  733),  that  the  confusion  has  arisen. 

Peter  McRae,  as  a  maker  to  the  promissory  notes,  be- 
came directly  and  primarily  liable  thereon  to  the  bank. 
"  The  implied  contract  of  a  maker  of  a  note  is  that  he  will 
duly  pay  it  on  its  being  presented  to  him ;  and  he  is  pri- 
marily liable  thereon  and  stands  in  that  respect  in  the 
same  situation  as  the  acceptor  of  a  bill  " :  Chitty  on  Bills, 
11th  ed.,  p.  144;  per  Lord  Mansfield,  C.  J.,  in  Heylyn  v. 
Adamson,  2  Burr.  669;  "The  maker  or  signer  of  a  prom- 
issory note  by  signing  and  delivering  it,  becomes  at  once 
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Judgment,  under  an  absolute  obligation  to  pay  it  according  to  its 
MacMahon,  tenour,  to  any  holder  to  whom  it  may  be  due  at  maturity  ; 
and  such  holder  most  look  to  the  maker  in  the  first  place 
and  demand  it  of  him  in  the  manner  prescribed  by  law, 
before  he  can  look  to  any  other  party :"  Parsons  on  Notes 
and  Bills,  2nd  ed.,  vol.  1,  p.  54 ;  "  We  have  already  seen 
that  the  maker  of  a  note  and  the  acceptor  of  a  bill  have 
nearly  the  same  rights  and  duties.  Both  are  the  pi^incipal 
debtors  to  be  called  on  before  any  other  parties  can  be 
made  liable  " :  ibid^  p.  229 ;  "  The  position  of  the  maker 
of  a  note  is  similar  in  most  respects  to  that  of  the  uncon- 
ditional acceptor  of  a  bill.  He  is  the  primary  debtor,  the 
endorsers  being  only  secondarily  liable  until  after  dis- 
honour and  notice  " :  Maclaren  on  Bills,  2nd  ed.,  p.  417. 

Peter  McRae  could  not  be  directly  or  primarily  liable, 
and  also  "  indirectly  or  secondarily  liable "  to  the  Union 
Bank  as  a  maker  of  the  notes,  and  it  is  only  where  the 
estate  is  indirectly  or  secondarily  liable  to  the  creditor, 
that  the  creditor  is  compelled  to  value  a  security  held  by 
him  on  the  estate  of  a  third  party. 

Had  Peter  McRae,  instead  of  being  one  of  the  makers 
of  the  notes  in  question,  given  a  guarantee  to  the  bank 
for  the  payment  of  the  indebtedness  of  McRae  Bros.  &  Co., 
his  estate  would  then  have  been  secondarily  liable  to  the 
bank,  which  before  ranking,  must  have  valued  any  security 
obtained  from  McRae  Bros.  &  Co.  Where,  however,  the 
creditor  is  claiming  on  negotiable  instruments — bills  of 
exchange  or  promissory  notes — legislative  interpretation 
has  been  given  to  the  term  "indirectly  or  secondarily 
liable/'  as  meaning  an  endorser  or  guarantor  thereon,  be- 
cause the  second  sub-section  of  section  1  provides  that : 
"  If  the  claim  of  the  creditor  is  based  upon  negotiable 
instruments  upon  which  the  estate  of  the  deceased  debtor 
is  only  indirectly  or  secondarily  liable,  and  which  are  not 
mature  or  exigible,  the  creditor  shall  be  considered  to  hold 
security  within  the  meaning  of  this  section,  and  shall  put 
a  value  on  the  liability  of  the  party  primarily  liable  thereon 
as  being  his  security  for  the  payment  thereof,  but  after  the 
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maturity  of  such  liability  and   its  non-payment,  he  shall   Judgment, 
be  entitled  to  amend  and  revalue  his  claim."  MacMahon, 

Peter  McRae,  as  maker  of  the  notes,  being  primarily         J* 
liable  to  the  creditor  thereon,  his  estate  does  not  come 
within  the  Act  as  being  indirectly  or  secondarily  liable, 
and  the  bank  is,  therefore,  not  obliged  to  value  the  securi- 
ties held  by  it  when  filing  its  claim  against  the  estate. 

I  have  examined  the  following  cases:  Re  Jones,  Ex  parte 
Consolidated  Bank,  2  A.  R.  626 ;  Rhodes  v.  Mozhay,  10  W.  R. 
103 ;  Ex  parte  English  and  American  Bank,  In  re  Fraser9 
Trenholm  <k  Co.,  L.  R.  4  Ch.  49. 

The  appeal  must  be  allowed,  with  costs  out  of  the  estate. 

A.  H.  F.  L. 


Regina  ex  rel.  McEenzie 

v. 

Martin. 

Voters1  Lists— Finally  of— Qualification  of  Voter— Municipal  Election. 

Voters'  lists  are  final  as  to  the  qualification  to  vote  at  a  municipal  elec- 
tion in  the  Province  of  Ontario. 

This  was  an  appeal  from  a  judgment  of  M  R.  Cartwriqht,    Statement- 
an  official  Referee,  sitting  for  the  Master  in  Chambers  on 
a  motion  in  the  nature  of  quo  warranto. 

The  application  was  made  to  set  aside  the  election  of 
one  Roland  Martin,  as  a  member  of  a  municipal  council, 
upon  the  ground  that  certain  electors  had  voted  for  him 
who,  although  their  names  were  on  the  voters'  list,  were 
not  qualified  to  vote. 

The  statutes  respecting  voters'  lists  in  force  in  Ontario 
affecting  the  question  are  52  Vict.  ch.  3,  and  55  Vict. 
<5h.  42. 
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Statemeot.        The  motion  was  argued  in  Chambers  on  March  30th,. 

1 897. 

Aylesworth,  Q.  C,  for  the  motion. 
H.  M.  Mowat,  contra. 

April  15,  1897.     Mu.  Cartwright: — 

This  motion  is  made  on  behalf  of  the  relator  to  .set  aside 
the  election  of  the  respondent  as  a  member  of  the  muni- 
cipal council  of  the  township  of  Oliver  in  the  District  of 
Thunder  Bay. 

The  ground  of  the  application  is,  that  certain  voters  had 
voted  who  were  not  really  qualified  so  to  do,  notwith- 
standing that  their  names  appear  upon  the  voters'  list. 

I  think  the  motion  should  not  succeed.  According  to 
the  best  opinion  I  can  form  on  a  point  which  does  not 
seem  wholly  free  from  doubt,  the  voters'  list  is  final,  and 
cannot  be  called  in  question  in  the  present  proceedings. 

To  hold  otherwise  would  seem  to  be  contrary  to  the 
policy  of  the  Act  respecting  Municipal  Elections,  as  it  is- 
not  desirable  that  any  great  expense  should  be  incurred 
when  the  term  of  office  is  so  brief  that  it  might  have 
expired  before  a  scrutiny  could  be  finally  determined. 

That  the  Act  makes  the  list  final  seems  to  have  been  the 
view  of  the  late  Chief  Justice  Moss  and  of  Sir  Thomaa 
Gait  in  the  South  Wentworth  Election  Case,  reported  in 
Hodgins'  Election  Cases,  at  p.  531. 

It  is  true  that  the  Supreme  Court  was  apparently  of  a 
contrary  opinion  in  the  Haldimand  Election  Case,  reported 
in  Ontario  Election  Cases,  p.  529. 

In  the  present  case  I  think  I  should  follow  the  former 
decision,  as  it  must  be  clearly  shewn  that  the  voters'  list 
is  not  final  for  the  purposes  of  municipal  elections  before 
it  can  be  so  ruled  in  this  case.  If  the  list  is  final  in  the 
case  of  controverted  provincial  elections,  much  more  should 
it  be  held  to  be  final  for  the  purposes  of  controverted 
municipal  elections. 

The  motion  will,  therefore,  be  dismissed  with  costs. 
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From  this  judgment  the  relator  appealed,  and  the  appeal  Statement, 
was  argued  in  Chambers  on  April  26, 1897,  before  Rose,  J. 

The  same  counsel  appeared. 

June  29,  1897.    Rose,  J.  :— 

I  quite  agree  to  the  conclusion  arrived  at  by  the  learned 
Referee,  that  the  voters'  list  is  final  and  cannot  be  called 
in  question  on  the  present  proceedings  and  for  the  reasons 
given  by  him.  I  am  supported  in  this  view  by  the  lan- 
guage of  the  learned  Chancellor  in  The  Queen  ex  rel.  St. 
Louis  v.  Reaume,  26  O.  R.,  at  p.  462,  where  he  says  that 
"  The  whole  system  is  based  on  the  finality  of  the  voters' 
list  as  settled  and  certified  by  the  Judge."  The  inconveni- 
ence of  holding  to  the  contrary  has  been  referred  to  by 
the  learned  Referee  and  is  manifest 

This  appeal  must  be  dismissed  with  costs. 

G.  A.  B. 


[DIVISIONAL   COURT.] 

Aldis  v.  City  of  Chatham. 

Municipal  Corporations— Highway—Negligence — Accident— Notice  of — 
55  Vict.  ch.  42,  sec.  5S1  {l)—57  Vict.  ch.  50,  sec.  IS— 59  Vict.  ch.  51, 
sec.  20. 

The  latter  part  of  the  clause  added  to  sec.  531  (1)  of  the  Consolidated 
Municipal  Act,  1892,  by  57  Vict.  ch.  50,  sec.  13,  as  amended  by  59 
Vict.  ch.  51,  sec.  20,  whereby  it  is  provided  that  "  no  action  shall  be 
brought  to  enforce  a  claim  for  damages  under  this  sub-section  unless 
notice  in  writing  of  the  accident  and  the  cause  thereof  has  been  served," 
applies  to  all  caseB  of  non-repair  of  highways,  etc.,  and  is  not  confined 
to  cases  where  the  non-repair  is  by  reason  of  the  corporation  not  re- 
moving snow  or  ice  from  the  sidewalks. 

Drennan  v.  City  of  Kingston,  23  A.  R.  406,  discussed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  Statement. 
Judge  of  the  County  Court  of  Kent  dismissing  an  action 
brought   in  that  Court  on  behalf  of  Henrietta  Aldis,  an 
infant,  by  her  next  friend,  to  recover  damages  for  an 
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Statement  injury  sustained  by  her  by  falling  upon  a  sidewalk  in  the 
city  of  Chatham,  alleged  to  be  out  of  repair,  on  the  7th 
November,  1896. 

By  sec.  531  (1)  of  the  Consolidated  Municipal  Act,  1892, 
55  Vict.  ch.  42  (0.),  it  is  provided  that "  every  public  road, 
street,  bridge,  and  highway  shall  be  kept  in  repair  by  the 
corporation,  and  on  default  of  the  corporation  so  to  keep 
in  repair,  the  corporation  shall,  besides  being  subject  to  any 
punishment  provided  by  law,  be  civilly  responsible  for  all 
damages  sustained  by  any  person  by  reason  of  such  default, 
but  the  action  must  be  brought  within  three  months  after 
the  damages  have  been  sustained." 

By  sec.  13  of  57  Vict  ch.  50  (0.),  as  amended  by  sec.  20 
of  59  Vict.  ch.  51  (0.),  the  above  sub-section  was  amended 
by  adding  at  the  end  thereof  the  following  proviso  :  "  Pro- 
vided, however,  that  no  municipal  corporation  shall  be 
liable  for  accidents  arising  from  persons  falling,  owing  to 
snow  or  ice  upon  the  sidewalks  unless  in  case  of  gross 
negligence  by  the  corporation ;  and  provided  also  that  no 
action  shall  be  brought  to  enforce  a  claim  for  damages 
under  this  sub-section  unless  notice  in  writing  of  the  acci- 
dent and  the  cause  thereof  has  been  served  upon  or  mailed 
through  the  post-office  to  the  mayor,  reeve,  or  other  head 
of  the  corporation,  or  to  the  clerk  of  the  municipality 
within  thirty  days  after  the  happening  of  the  accident 
when  the  action  is  against  a  township,  and  within  seven 
days  when  the  action  is  against  a  city,  town,  or  incorpora- 
ted village ;  and  provided  also  that  in  case  of  the  death  of 
the  person  by  whom  the  damages  have  been  sustained  the 
want  of  notice  shall  be  no  bar  to  the  maintenance  of  the 
action." 

Notice  of  the  accident  was  not  given,  as  required  by  the 
proviso. 

The  Judge  of  the  County  Court  dismissed  the  action  on 
the  ground,  among  others,  of  the  want  of  the  notice. 

The  plaintiff's  appeal  was  heard  by  a  Divisional  Court 
composed  of  Armour,  C.  J.,  and  Faloonbridge  and  Street, 
JJ.,  on  the  15th  September,  1897. 
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Edwin  Bell,  for  the  plaintiff,  contended  that  notice  was  Argument, 
not  necessary,  the  accident  not  having  arisen  from  snow 
or  ice   upon   the   sidewalk,  and   relied   upon  Drennan  v. 
City  of  Kingston,  23  A.  R.  406,  affirmed,  27  S.  C.  R.  46. 

William  Douglas,  Q.  C,  for  the  defendants,  was  not 
-called  upon. 

Armour,  C.  J. : — 

The  statute  plainly  requires  that  the  notice  therein  men- 
tioned shall  be  given  in  the  case  of  every  action  brought 
against  a  municipal  corporation  by  reason  of  its  default 
in  keeping  in  repair  any  public  road,  bridge,  or  highway, 
and  if  the  Court  of  Appeal  in  Drennan  v.  City  of  King- 
ston,  23  A.  R.  406,  intended  to  decide  that  such  notice  was 
only  required  in  cases  where  the  non-repair  was  by  reason 
of  its  not  removing  snow  or  ice  from  the  sidewalks,  the 
decision  was  in  plain  opposition  to  the  statute,  and,  being 
the  Court  of  last  resort  in  this  case,  we  must  follow  the 
statute,  and  dismiss  the  appeal. 

Talconbridge,  J.  :— 

I  agree  in  this  construction  of  the  statute. 

I  do  not  think  that  the  Court  of  Appeal  decided  in 
Drennan  v.  City  of  Kingston  that  notice  was  required 
only  in  cases  of  accident  from  snow  or  ice,  although  mem- 
bers of  the  Court  seem  to  have  been  -of  that  opinion. 

Street,  J. : — 

I  concur  in  the  opinion  that  the  statute  plainly  requires 
notice  to  be  given  in  cases  of  this  nature.  I  do  not  con- 
sider that  the  decision  in  Drennan  v.  City  of  Kingston  is 
necessarily  opposed  to  this  view. 

Appeal  dismissed  with  costs. 

E.  B.  B. 
69— VOL.  XXVIII.  O.R. 
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[DIVISIONAL  COURT.] 

McLeod  v.  Noble  et  al. 

Parliamentary  Elections— House  of  Commons  Election— Recount  by  County 
Judge— High  Court  of  Justice — Injunction— Invalidity  of— Want  of 
Jurisdiction — Disobedien  ce  of  Injunction—  Motion  to  Commit — Contempt. 

The  House  of  Commons  of  Canada  alone  has  the  right  to  determine  all 
matters  not  relegated  to  the  Courts  concerning  the  election  of  its  own 
members,  and  their  right  to  sit  and  vote  in  Parliament. 

The  preliminary  recount  provided  for  by  R.  S.  C.  ch.  8,  sec.  64,  is  a  dele- 
gation fro  tanto  of  parliamentary  jurisdiction  and  the  County  Judge,  as 
the  presiding  officer,  is  one  designated  by  Parliament,  and  is  responsible 
to  the  House  for  the  right  performance  of  his  duties. 

On  an  application  to  commit  for  contempt  of  Court  a  barrister,  who  had 
in  argument,  as  agent  of  a  candidate,  urged  a  County  Court  Judge  to 
disregard  an  injunction  staying  proceedings  granted  by  the  High  Court 
of  Justice  for  Ontario  and  to  proceed  with  the  recount,  and  a  returning 
officer  who  had,  under  the  direction  of  the  County  Judge,  produced  the 
ballots  for  the  purpose  of  the  recount,  notwithstanding  that  the  injunc- 
tion prohibited  him  from  so  doing  : — 

Held%  that  the  plaintiff,  the  defeated  candidate,  had  no  particular  speci- 
fied legal  right  as  applicant  for  a  recount  which  entitled  him  to  claim  a 
specified  legal  remedy  in  the  courts  : — 

Held,  also,  that  the  High  Court  had  no  jurisdiction  to  enjoin  the  pro- 
secution of  proceedings  connected  with  controverted  elections  of  the 
Dominion,  such  as  a  recount  under  sec.  64,  R.  S.  C.  ch.  8  : — 

Held,  also,  that  a  County  Judge  having  jurisdiction,  and  having  issued 
his  appointment  for  a  recount,  the  procuring  of  an  injunction  from  the 
High  Court  was  an  unwarrantable  attempt  to  interfere  with  the  due 
course  of  the  election  : — 

Held,  lastly,  that  the  injunction,  being  one  the  Court  had  no  jurisdiction 
to  grant,  was  extra  judicial  and  void,  and  might  properly  be  disobeyed. 

Statement.  Tflis  was  a  motion  to  commit  George  F.  Bruce,  a  return- 
ing officer,  and  Dal  ton  McCarthy,  Q.  C,  who  had  acted  at 
a  recount  of  ballots  as  agent  for  a  candidate  for  election  as 
a  member  of  the  House  of  Commons. 

The  contempt  alleged  was  disobedience  of  an  injunction 
of  the  High  Court  of  Justice  issued  under  the  circumstan- 
ces set  out  in  the  judgment. 

The  action  was  brought  by  Angus  McLeod,  the  unsuc- 
cessful candidate,  against  Robert  M.  Noble,  Dal  ton  Mc- 
Carthy, by  whom  the  application  for  the  recount  was 
made,  George  F.  Bruce,  the  returning  officer,  and  George 
T.  Dartnell,  a  County  Court  Judge,  who  had  issued  an 
appointment  for  the  recount. 

The  plaintiff  had,  immediately  upon  the  declaration  of  the 
result  of  the  election,  applied  to  a  different  County  Court 
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Judge,  who  had  jurisdiction  in  the  premises,  and  obtained  Statement, 
from  him  an  appointment  requiring  the  returning  officer 
to  produce  the  ballot  papers  before  him  to  be  recounted. 

The  appointment  granted  by  Judge  Dartnell  was  return- 
able upon  an  earlier  day  than  that  named  by  the  Judge  to 
whom  the  plaintiff  had  applied,  and  thereupon  the  plaintiff 
brought  this  action,  and  obtained  an  injunction  staying  the 
proceedings  before  Judge  Dartnell,  and  restraining  the 
returning  officer  from  producing  to  him  the  packages  con- 
taining the  ballots  and  from  making  his  return  to  the  clerk 
of  the  Crown  in  Chancery,  until  a  day  named. 

Mr.  McCarthy  had  argued  and  pressed  upon  Judge 
Dartnell  the  contention  that  the  injunction  need  not  be 
obeyed,  but  ought  to  be  wholly  disregarded  as  there 
was  no  jurisdiction  in  the  Court  to  issue  it,  or  to  inter- 
fere with  or  control  his  action  or  any  proceedings  taken  in 
respect  to  the  recount,  as  he  was  a  statutory  parliamentary 
officer. 

Judge  Dartnell  proceeded  with  the  recount,  and  the 
returning  officer,  under  his  direction,  produced  the  pack- 
ages containing  the  ballots  and  delivered  them  to  him,  and 
on  receipt  of  the  certificate  of  the  Judge  as  to  the  result  of 
the  recount,  made  his  return  to  the  clerk  of  the  Crown  in 
Chancery  before  the  day  named  in  the  injunction. 

The  motion  was  argued  on  April  12th  and  13th,  1897,  be- 
fore a  Divisional  Court  composed  of  Boyd,  C,  Meredith, 
C.  J.,  and  MacMahon,  J. 

Ayle8U>orth,  Q.  C,  for  the  motion.  The  evidence 
shews  that  all  parties  were  aware  that  an  injunc- 
tion had  been  granted  before  the  recount  was  entered 
upon,  and  copies  of  the  order  were  in  fact  person- 
ally served.  The  injunction  order  was  plain  in  its 
terms,  and  forbade  the  returning  officer  from  attending 
with  or  delivering  the  parcels  containing  the  ballots, 
and  forbade  all  the  defendants  from  proceeding  with 
the   recount.      Mr.   McCarthy   was   only  entitled   to  be 
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Argument,  present  as  agent  of  a  candidate  under  subsec.  3  of  sec 
64,  R.  S.  C.  ch.  8,  and  was  not  appearing  in  the  capacity 
of  counsel.  He  not  only  incited  the  Judge  to  disre- 
gard the  injunction,  but  told  him  if  he  obeyed  it  he 
would  subject  himself  to  a  mandamus.  Aiding  and  assist 
ing  the  breach  of  an  injunction  and  abetting  in  the  dis- 
obedience is  a  contempt  of  Court :  Lord  Wellesley  v.  The 
Earl  of  Mornington,  11  Beav.  180,  181 ;  Seaivard  v.  Pa- 
terson,  13  Times  L.  R  204.*  Even  though  an  injunction 
is  ultra  vires  or  invalid  it  must  be  obeyed  until  set  aside : 
Kerr  on  Injunctions,  3rd  ed.,  640 ;  Snow's  Annual  Practice 
(1897),  p.  1214  ;  Lee  v.  Bude,  etc.,  R.  W.  Co.,  L.  R.  6  C.  P.  at  p. 
582 ;  Allen  v.  Edinburgh  Life  Ass.  Co.,  26  Gr.  192  ;  Oswald 
on  Contempt  of  Court,  1st  ed.,  6  L  and  62.  The  amendment 
to  the  Election  Act  in  1891,  54  &  55  Vict.  ch.  18,  sec.  11  (D.), 
subjects  the  County  Judge  in  his  conduct  of  the  recount  to 
the  jurisdiction  of  the  Court.  The  returning  officer,  though 
an  officer  of  the  Dominion  Parliament,  may  still  be  con- 
trolled by  the  Court  as  such  :  Re  Simmons  and  Dalton,  12 
O.  R  505.  The  Court  has  unlimited  jurisdiction,  and 
although  it  might  decline  to  exercise  such  jurisdiction  as 
it  did  in  Re  Centre  Wellington  Election,  44  U.  C.  R.  132, 
because  there  was  a  remedy  open  by  petition,  still  when 
it  does  exercise  jurisdiction  its  orders  must  be  obeyed.  An 
elector  has  a  right  of  action  if  deprived  of  his  right  to 
vote :  Ashby  v.  White,  1  Sm.  L.  C,  10th  ed.,  p.  231  ;  and  is 
entitled  to  an  injunction  to  compel  the  officer  to  allow 
him  to  vote.  An  elector  is  entitled  to  a  recount,  and  if 
deprived  of  such  legal  right  is  similarly  entitled  to  an 
injunction. 

E.D.  Armour,  Q.C.,  and  Leighton  0.  McCarthy,  for  Dalton 
McCarthy,  contra.  We  contend  first,  that  there  was  no  j  uris- 
diction  in  the  High  Court  to  make  the  order,  and  the  order 
being  made  without  jurisdiction  is,  therefore,  void  and 
need  not  be  obeyed.  The  whole  proceedings  from  the 
issue  of  the  writ  for  the  election  down  to  the  final  return, 

*  Sine©  reported  in  [1897]  1  Ch.  645.—  Rep. 
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including  the  recount,  are  solely  and  exclusively  proceed-  Argument, 
ings  of  the  House  of  Commons,  and  without  the  jurisdic- 
tion of  the  High  Court :  Thiberge  v.  Lavdry,  2  App.  Cas., 
at  p.  106  ;  Valin  v.  Langlois,  5  App.  Cas.,  at  pp.  120,  121 ; 
Re  Centre  Wellington  Election,  44  U.  C-  R.  132,  approved 
by  Fournier,  J.,  in  Ellis  v.  The  Queen,  22  S.  C.  R.  7  ;  Re 
North  Perth,  Hessin  v.  Lloyd,  21  O.  R.  538,  and  all  parties 
concerned  were  amenable  to  the  jurisdiction  of  the  House  of 
Commons,  and  might  have  been  committed  by  the  House 
if  they  had  not  obeyed  its  writ  rather  than  the  injunction 
of  the  High  Court :  See  also  Re  Tyrone  Election  Petition, 
McCartney  v.  Corry,  Ir.  Rep.  7  C.  L.,  at  p.  246  (1873) ; 
Bradlaugh  v.  Gosset,  12  Q.  B.  D.  271.     The  order  being 
made   without  jurisdiction    is   null   and  void,  and    need 
not   be   obeyed :    Sparks   v.   Martyn,  Vent.  1 ;    Macfar- 
lane   v.   Leclaire,  15  Moo.  P.  C,  at  p.  185.     If  there  is 
no  jurisdiction  there  is  no  contempt.     The  High  Court 
will  prohibit  an  inferior  Court  which  is  proceeding  to 
punish  for  disobedience  of  an  order  which  it  had  no  juris- 
diction to  make :  The  Queen  v.  Lefroy,  L.  R.  8  Q.  B.  134. 
And  when  the   High  Court,  per  incuriam,  issues  an  order 
which  it  had  no  jurisdiction  to  make,  it  should  not  com- 
mit for  disobedience,  where  in  a  similar  case  it  would  pro- 
hibit an  inferior  Court  from  so  acting.     Committal  for 
contempt  is  a  punishment  for  interfering  with  or  obstruct- 
ing the  course  of  justice,  and  it  is  no  obstruction  to  justice 
to  refuse  to  obey  an  order  which  cannot  be  enforced  for 
want  of  jurisdiction:  Willis  v.  McLaughlin,  1  Ex.  D.,  at 
p.  385  ;  Re  de  Souza,  Oswald  on  Contempt  of  Court,  2nd 
ed.,  at  p.  63 ;  Oswald,  at  p.  1 ;  Re  Special  Reference  from 
the  Bahama  Islands,  A.  C.  [1893]  138,  at  p.  148 ;  Ex  p. 
Jose  Luis  Fernandez,  10  C.  B.  N.  S.,  at  p.  25,  where  it 
is  said  that   the   Court  was   a  "  competent   tribunal   in 
respect  of  a  matter  within  its  jurisdiction  :"  See  also  The 
King  v.  Clement,  4  B.  &  Aid.  218,  at  p.  232,  also  Partington 
v.  Booth,  3  Mer.  148.      The  American  authorities  agree 
with   this:   The  People  v.  O'Neil,  47   Cal.  109;   Brown 
v.  Moore,  61  Cal.  432 ;  Re  John  Morton,  10  Mich.  208 ;  Sol 
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^Argument.   Bear  v.  P.  Cohen,  65  N.  C.  511 ;  Evans  v.  Pick,  3  Am.  Sl 
Eng.  Enc,  1st  ed.,  p.  788  (notes).      The  essence  of  the 
offence  of  contempt  is  that  it  is  against  the  public,  and 
the    procedure    is    by    indictment :  v  Helmore    v.    Smithy 
35  Ch.  D.,  at  p.  455 ;  The  Queen  v.  Payne  and  Cooper. 
[1896]  1  Q.  B.  577  ;  Metropolitan  Music  Hall  v.  Lake,  60 
L.  T.f  at  p.  751 ;  Re  Fernandez,  Oswald,  p.  12.     Even  if 
the  order  had  been  valid,  the  offence  must  be  so  serious 
as  to  amount  to   an   obstruction    of   justice  :    Hunt     v. 
Clarke,  In  re   O'Malley,  37  W.  R.  724 ;   and  the  appli- 
cation  may    be   largely    influenced    by   the    conduct     of 
the  parties:  Vernon  v.  Vernon,  40  L.  J.  Ch.  118.     Com- 
mittal is  the  last  resort:    Re  Maria  Annie  Davie*,   21 
Q.  B.  D.  236.     The  complaint  is  not  that  a  recount  was 
prevented,  but  that  it  took  place  before  one  Judge  rather 
than  another.     The  dates  of  the  appointments  shew  that 
if  the  recount  in  question  had  not  proceeded  no  valid  re- 
count would  have  been  had.     Both  Judges  had  jurisdic- 
tion to  hold  a  recount,  the  electoral  district  touching  each 
of  the  counties  where  they  were  Judges.     Judge  Mahaffey's 
appointment  was   returnable  a  day  after   the   statutory 
limit  for  holding  the  recount.     Judge  Dartnell's  appoint- 
ment was  returnable  within    the    proper   time.      Hence, 
if  the  latter  had  not  been  proceeded  with,  the  statutory 
time  for  holding  a  recount  would  have  elapsed ;  and  in  any 
event  the  parties  concerned  were  right  in  obeying  the  ap- 
pointment first  in  point  of  time.    The  result  is  that  instead 
of  impeding  the  course  of  justice  the  respondents  have 
furthered  it  by  enabling  a  valid  recount  to  be  held.     The 
successful  candidate  who  applied  for  the  recount  in  ques- 
tion is  entitled  to  one.     If  elected  on  a  small  majority,  a 
recount  might  shew  such  a  large  majority  that  his  seat 
would  not  be  attacked.      The  Act  does  not  exclude  him 
from  asking  and  he  falls  within  its  words.     A  barrister 
cannot    be    committed  for   arguing    before  a  competent 
tribunal  that  an  order  of  the  High   Court  is  void,   and 
should   not   be  obeyed.      Judge    Dartnell   constituted   a 
tribunal  exercising  judicial  functions,  and  was  free  from 
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outside  interference  :  1  Sm.  L.  Cas.,  10th  ed.,  p.  285.  He  Argument, 
was  answerable  only  to  the  House  of  Commons :  Brad- 
laugh  v.  Gossett,  12  Q.  B.  P.,  at  p.  285  ;  Burdett  v.  Abbot,  14 
East.,  at  p.  159  ;  Pickering  v.  James,  L.  R.  8  C.  P.  489.  The 
charge  against  Mr.  McCarthy  is  that  he  did  "  knowingly 
counsel,  aid,  abet  and  assist  the  above  named  Dartnell  to 
enter  then  upon  and  proceed  then  with  a  recount,  etc.,"  and 
did  "  similarly  counsel,  etc.,  the  defendant  Bruce,  etc."  The 
business  of  a  counsellor  is  to  counsel,  of  a  barrister  to 
advise  and  argue  in  support  of  his  advice.  Mr.  McCarthy 
did  not  go  beyond  the  limits  of  argument  in  endeavouring 
to  convince  Judge  Dartnell,  who  constituted  a  competent 
tribunal  acting  within  his  jurisdiction,  that  the  injunction 
order  was  null  and  void,  and  need  not  be  obeyed  as  being 
beyond  jurisdiction.  Judge  Dartnell  having  so  ruled,  in 
accordance  with  such  decisions  of  the  High  Court  as  Re 
Centre  Wellington,  supra,  the  recount  was  proceeded  with. 
If  Judge  Dartnell  could  not  be  proce*eded  against  for 
deciding  as  he  did,  a  barrister  who  argued  the  matter  for 
decision  could  not  be  committed.  In  any  event  Mr. 
McCarthy  only  induced  Judge  Dartnell  to  follow  certain 
decisions  of  the  High  Court  (already  cited)  as  correct; 
and  it  would  be  absurd  for  the  High  Court  to  commit  any 
one  for  advising  and  insisting  that  its  own  decisions  were 
correct,  and  should  be  obeyed.* 

TFm.  Macdonald  and  R.  A.  Grant,  for  the  returning 
officer  George  F.  Bruce.  There  are  two  senses  in  which 
the  term  "no  jurisdiction"  may  be  used — one  that  the 
case  made  for  the  injunction  does  not  bring  the  appli- 
cation within  the  rules  prescribed  by  the  Court  for 
the  exercise  of  its  jurdisdiction.  Courts  of  equity 
have  often  in  such  cases  said  there  was  "no  juris- 
diction," meaning  only  that  a  proper  case  had  not 
been  made.  An  injunction  made  on  insufficient  or  im- 
proper material  admittedly  must  be  obeyed  while  in  force. 
The  contention  here,  however,  is  much  wider,  viz.,  that 

*See  Blair  v.  Assets  Co. ,  per  Lord  Halsbury,  at  p.  420 ;  per  Lord 
Watson,  at  p.  421 ;  per  Lord  HeracheU,  at  p.  426.— Rep. 
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Argument,  the  Court  had  no  power  to  deal  with  the  subject  matter 
of  litigation  at  all.  The  counting  or  re-counting  of  the 
votes  for  the  purpose  of  making  a  return  is  clearly  a  part 
'of  the  election,  and  is  subject  to  the  jurisdiction  and 
control  of  Parliament  and  not  to  the  jurisdiction  or  control 
of  the  Courts  :  Hallams  Constitutional  History  of  Englandr 
vol.  1,  p.  275  ;  and  the  privileges  of  Parliament  have  in  Can- 
ada statutory  sanction:  R.S.C.ch.  11,  sees.  3  &  4.  The  whole 
purpose  of  a  recount  is  to  secure  before  an  officer  of  judicial 
habit  and  experience  who  is  made  a  parliamentary  officer  for 
the  purpose,  a  revision  of  the  count  made  by  a  large  number 
of  deputy  returning  officers  at  the  close  of  the  poll :  Queen's 
County  Case,  vol.  23,  Can.  Hansard ;  Ellis  v.  The  Queen,  22 
S.  C.  R.  7.  The  returns  to  Parliament  are  to  be  made  speed- 
ily and  not  to  be  subject  to  ordinary  delays  of  litigation, 
otherwise  there  might  be  prolonged  litigation  expressly  to 
prevent  the  return  of  members  so  as  to  change  the  political 
complexion  of  the  Commons.  The  Courts  have  no 
authority  except  statutory  and  as  there  is  no  statutory 
authority  here,  there  is  none  at  all.  The  jurisdiction 
of  the  Court  only  arises  after  a  return  has  been  made 
and  an  election  petition  filed.  The  argument  is  fal- 
lacious that  the  Courts  have  the  plenary  jurisdiction 
of  the  Crown.  This  jurisdiction  of  controlling  elections 
has  not  like  the  jurisdiction  of  the  Courts  been  derived 
from  the  Crown  but  has  always  been  jealously  claimed  by 
the  Commons  in-  independence  of  the  Crown,  and  has  often 
been  asserted  in  opposition  to  the  Crown  and  Judges ; 
Bamardiston  v.  Soame,  6  St.  T.  1063,  is  a  recognition  by 
the  Courts  of  the  rights  of  the  Commons  and  of  the  position 
of  the  returning  officers  as  subject  only  to  their  jurisdiction. 
This  privilege  of  Parliament  has  never  been  questioned. 
A8hby  v.  White,  1  Sm.  L.  C,  10th  ed.,  284,  is  quite  consistent 
with  this.  The  right  to  vote  is  a  right  of  property,  is  a  part 
of  one's  "  freehold  "  and  therefore  an  action  lies  if  this  right 
is  infringed.  No  right  of  the  plaintiff  is  infringed  here ;  he 
had  a  right  to  a  recount,  there  has  been  a  recount  before  a 
qualified  officer.    If  anything  it  is  damnum  absque  injuria. 
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Moreover,  the  returning  officer  had  nothing  to  do  with  any  Argument, 
alleged  scheme  to  deprive  plaintiff  of  an  alleged  legal  right 
to  a  recount  before  one  officer,  rather  than  another. 

The  returning  officer,  before  the  injunction,  attended 
with  the  ballots  before  Judge  Dartnell,  whose  appointment 
and  order  was  first  returnable.  He  was  bound  to  obey  the 
order.  The  ballots  were  then  in  the  custody  of  Judge 
Dartnell.  The  returning  officer  in  afterwards  making  the 
return  was  only  completing,  as  required  by  law,  proceed- 
ings which  were  initiated  and  carried  on  by  Judge  Dartnell 
before  the  injunction  issued. 

Even  if  there  was  a  technical  breach  there  was  no 
deliberate,  wilful  contempt.  The  returning  officer  was 
placed  in  a  position  of  great  difficulty  and  embarrassment 
by  the  opposing  orders  of  the  County  Judges  and  of  this 
Court,  all  of  which  it  was  impossible  to  obey.  There  should 
be  no  punishment  in  any  event. 

Aylesworth,  Q.C.,  in  reply.  The  issue  of  the  first  appoint- 
ment vested  the  jurisdiction  in  the  Judge  who  made  it. 
Any  proceedings  under  a  subsequent  appointment  before 
another  Judge  were  not  judicial  and  were  therefore  the 
subject  of  injunction.  He  also  referred  to  Re  Lincoln 
Election,  2  A.  R.  353. 

June  30th,  1897%  The  judgment  of  the  Court  was  de- 
livered by 

Boyd,  C.  :— 

This  is  a  motion  to  commit  for  contempt  of  Court  the 
defendant  Bruce  for  disobedience  to  the  order  herein  dated 
15th  February,  1897,  and  also  to  commit  Mr.  Dal  ton 
McCarthy  for  counselling  and  aiding  the  defendants  in 
disobedience  thereto. 

The  cause  of  action  arises  in  the  course  of  proceedings 
upon  a  recount  of  votes  cast  in  a  controverted  election  of 
a  member  to  serve  in  the  House  of  Commons  for  the 
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Judgment    electoral   district  of   the  north    riding   of  the  county  of 
Boyd,  O.     Ontario. 

The  plaintiff  Angus  McLeod  and  one  Duncan  Graham 
were  the  candidates.  The  defendant  Bruce  was  the  return- 
ing officer,  and  upon  the  summation  of  ballots  at  the  close 
of  the  poll,  on  11th  February,  he  declared  Graham  elected 
by  a  majority  of  thirty-nine  votes. 

On  the  same  day  the  defeated  candidate  McLeod  made 
application  for  a  recount  to  Judge  Mahaffy,  who  appointed 
Tuesday,  the  16th  February,  to  proceed  therewith. 

On  the  12th  February  application  was  made  for  a  re- 
count to  Judge  Dartnell,  who  thereupon  appointed  Monday, 
the  15th  February,  to  proceed  therewith.  It  was  suggested 
that  this  application  was  made  by  the  defendant  Noble  at 
the  instance  of  the  successful  candidate,  who  objected  to 
the  recount  being  before  Judge  Mahaffy.  Owing  to  the 
fact  that  this  electoral  district  embraces  territory  which  is 
partly  in  the  county  of  Ontario  and  partly  in  the  judicial 
district  of  Muskoka,  it  was  competent  for  the  Judge  of 
either  locality  to  act  under  section  64  of  the  Dominion 
Elections  Act,  R.  S.  C.  ch.  8. 

Then  the  writ  was  issued  in  this  action  on  the  loth 
February,  and  an  order  was  obtained  ex  parte  enjoining 
the  defendants  till  the  18th  February  from  entering  upon 
or  proceeding  with  the  recount  before  Judge  Dartnell,  and 
from  opening  the  sealed  ballot  parcels  and  from  making 
any  return  to  the  Clerk  of  the  Crown  in  Chancery. 

The  motion  is  to  commit  for  violation  of  the  order  by 
proceeding  with  the  recount  and  making  the  return  there- 
upon to  that  officer  of  Parliament. 

The  broad  ground  of  defence  is  that  the  order  was  ultra 
vires,  made  in  an  action  wherein  the  Court  had  no  juris- 
diction, and  in  which  the  plaintiff  had  no  ground  of  com- 
plaint, cognizable  in  Courts  of  Law  or  Equity. 

The  plaintiff's  cause  of  action  (as  argued)  was  that  he 
was  denied  the  right  to  have  a  recount ;  and  it  was  likened 
to  the  injury  of  one  denied  the  right  to  vote,  in  which  case 
there  is  a  legal  wrong  and  a  valid  cause  of  action. 
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Now,  the  right  to  vote  is  put  upon  this  ground  in  Ashby   Judgment 
v.  White,  1  Sm.  L.  C,  6th  Am.  ed.,  353,  354,  that  it  is  an     Boyd,  C. 
original  right,  incident  to  and  inseparable  from  the  free- 
hold ;  that  it  is  a  several  and  particular  right  in  each  man 
in  his  private  capacity ;  an  English  right  to  deprive  one  of 
which  is  an  actionable  wrong. 

None  of  these  considerations  apply  to  this  statutory 
permission  to  have  a  recount  by  way  of  preliminary  to  the 
petition  under  the  Dominion  Controverted  Elections  Act 
(R.  S.  C.  ch.  9).  Though  this  plaintiff  is  the  minority 
candidate,  yet  he  has  not  any  status  as  such  to  ask  for  a 
recount.  It  is  not  even  restricted  to  electors  by  the  terms 
of  the  section  (64),  R.  S.  C.  c.  8,  but  is  initiated  upon  the 
^'affidavit  of  .any  credible  witness."  The  applicant  is  no 
more  aggrieved  by  the  non-prosecution  of  the  recount 
than  any  other  reputable  inhabitant,  and  even  if  the 
grievance  were  one  of  a  general  actionable  character 
affecting  the  body  of  the  electorate,  no  special  or  par- 
ticular injury  can  be  attributed  to  the  person  who  makes 
the  affidavit.  If  not,  he  cannot  maintain  an  action :  see 
Ashby  v.  White,  14  St.  Tr.,  at  p.  796  (Howell's  ed.) ;  Cal- 
cvaft  v.  West,  8  Ir.  Eq.  R.  74 ;  Olossop  v.  Heston  and 
Isleworth  Local  Board,  12  Ch.  D.  at  p.  116. 

It  is  obvious,  too,  that  here  there  was  no  denial  of  the 
right  to  recount  under  section  64 :  it  was  a  question  as  to 
the  carriage  of  the  proceedings.  The  recount  was  to  go  on 
but  under  the  supervision  of  a  competent  officer,  though 
other  than  the  one  sought  by  the  plaintiff.  Then,  again, 
it  is  obvious  that  there  was  no  finality  in  this  recount — it 
was  a  mere  interlocutory  step ;  the  process  could  be  repeated 
before  the  Clerk  of  the  Crown  in  Chancery,  under  section 
72  R.  S.  C.  ch.  8,  and  it  might  be  again  proceeded  with 
as  a  part  of  the  investigation  under  the  petition  complaining 
of  the  return.  No  such  consequences  follow  from  the 
failure  of  the  first  applicant  to  procure  a  recount  before 
the  Judge  selected  by  him,  as  result  from  the  rejection  of 
-a  vote  or  the  refusal  of  a  ballot-paper. 

Again,  it  is  a  grave  question  whether  the  action  of  Judge 
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Judgment.  MahafFy  was  not  a  futile  proceeding.  The  complaint  in 
Boyd,  C.  the  affidavit  was  lodged  with  him  on  the  11th  February ; 
his  statutory  duty  is  prescribed  and  that  is  to  appoint  a 
time  within  four  days  thereafter  to  proceed  with  the 
recount :  but  his  appointment  was  for  the  fifth  day  and  so 
failed  to  comply  with  the  time  limit  which  was  observed 
by  Judge  Dartnell.  It  is  not  necessary  to  decide  upon 
this,  but  is  a  point  upon  which  the  returning  officer  may 
well  have  been  in  doubt,  and  as  to  which  his  obedience  to 
the  regular  summons  of  Judge  Dartnell  would  be  unim- 
peachable :  see  The  BdUchasm  Election  Case,  17  Que.  Law 
R.  294 ;  Neild  v.  Batty,  L.  R.  9  C.  P.  104. 

Though  the  second  application  for  recount  may  have 
been  at  the  instance  of  the  successful  candidate,  good 
reason  for  such  course  may  exist.  There  was  at  first  but 
a  small  majority,  and  if  by  a  recount  this  could  be  turned 
into  a  more  substantial  one,  it  might  be  that  the  contest 
would  then  and  there  have  ended.  The  defeated  candidate 
might  have  accepted  the  situation  as  adverse  to  his 
pretensions  and  have  forborne  to  proceed  further  by  peti- 
tion. There  was,  therefore,  to  my  mind,  no  want  of  com- 
petence in  the  application  for  a  recount,  even  if  it  was  in 
the  interests  of  the  majority  candidate,  and,  so  far  as  that 
goes,  I  think  Judge  Dartnell  was  seized  of  the  matter  with 
jurisdiction  to  prosecute  the  recount  under  the  Act. 

The  underlying  question  of  whether  or  not  the  Court 
was  seized  of  the  case  in  view  of  its  parliamentary 
character  is  that  of  chief  moment. 

It  is  common  knowledge  that  the  House  of  Commons  of 
Canada  is  clothed  with  the  like  privileges,  immunities  and 
powers  as  were  at  the  date  of  Confederation  (1867)  held* 
enjoyed  and  exercised  by  the  Commons  House  of  Par- 
liament of  the  United  Kingdom — R.  S.  C.  ch.  11,  sees.  3  & 
4,  and  Imp.  Stat.  38-39  Vict.  ch.  38 ;  and  that  the  House  of 
Commons  enjoyed  from  early  times  the  right  of  determining 
all  matters  concerning  the  election  of  its  own  members  and 
their  right  to  sit  and  vote  in  Parliament. 

These  rights  in  matters  electoral  have  been  abridged  in 
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so  far  as  legislation  has  taken  place  in  England  and  in  Judgment. 
Canada  with  respect  to  controverted  elections,  and  the  Boyd,G, 
proceedings  pertinent  thereto;  but  in  all  matters  not 
otherwise  provided  for  by  statute,  the  ancient  jurisdiction 
remains  intact.  In  all  matters  not  relegated  to  the  Court 
or  to  special  functionaries,  the  House  retains  and  exercises 
its  jurisdiction;  and  in  all  matters  delegated  by  statute,  the 
provisions  of  the  written  law  form  the  Code  of  procedure 
as  well  as  supply  the  measure  of  the  delegated  jurisdiction. 

Thus,  aforetime,  controverted  elections  were  disposed  of 
by  special  or  select  committees  of  the  House  and  some- 
times by  the  House  as  a  whole.  After  the  returning 
officer  made  his  official  return,  the  whole  affair  was  in  the 
hands  of  the  House,  who  would  deal  with  the  votes  or 
ballots  by  scrutiny  or  recount,  and  thereafter,  if  necessary, 
amend  the  return. 

The  provisions  as  to  a  recount  before  a  county  or  district 
Judge  as  persona  designata  in  our  statute  appear  to  be 
peculiar  to  Canada  and  are  not  found  in  English  legislation* 
There,  the  work  of  recount  is  now  either  at  the  trial  of  the 
petition,  or  prior  to  it  (by  Judge's  order)  when  the  doubtful 
ballots  are  reserved  for  the  consideration  of  the  Court : 
Stepney  Case,  4  O'M.  &  H.  at  p.  49,  and  Rogers'  Election 
Law  (17th  ed.),  vol.  ii.,  at  pp.  207,  208.  The  miscount  of 
ballot  papers  may  be  the  sole  ground  for  an  election  peti- 
tion as  in  the  Halifax  Case,  4  O'M.  &  H.  203,  and  Renfrew 
Case,  2  ib.  213. 

Formerly  a  parliamentary  committee  would  have  covered 
the  same  ground  by  examination  of  the  poll-books :  The 
College  and  University  of  Dublin,  1  Peckwell  (E.  C.)  19;  • 
Bedford  Case,  F.  &  F.  (E.  C.)  429. 

Hence  we  reach  this  result :  that  the  preliminary  recount 
provided  for  by  section  64  is  a  delegation  pro  tanto  of  par- 
liamentary jurisdiction,  and  that  the  presiding  officer  is  one 
designated  by  Parliament  responsible  to  the  House  for  the 
right  performance  of  his  duties.  But  no  provision  is  made 
for  such  a  case  as  the  present,  where  there  is  an  apparent 
jarring  between  the  functions  of  alternative  officers  in 
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Judgment,    respect  of  the  recount.    The  omission  of  such  a  provision 
Boyd,  0.     *s  very  significant  when  the  supplementary  legislation  of 
1891  is  regarded.     There,  by  section  11,  the  original  recount 
section  is  amended  by  providing  for  a  summary  remedy 
by  application  to  a  superior  Judge  in  case  of  any  omission, 
neglect  or  refusal  of  the  county  or  district  Judge  to  observe 
the  statutory  directions  or  to  proceed  with  the  recount :  54 
&55Vict.ch.l9,sec.ll(D.).   The  summary  relief  there  given 
is  of  a  special  character  and  repels  the  conclusion  that  the 
ordinary  action   of  the  Courts  is  to  be  invoked,  and  it 
strongly  implies  that  the  case  in  hand  is  to  be  remedied, 
not  by  injunction,  but  by  ulterior  proceedings  under  the 
Controverted  Elections  Act,  or  by  direct  application  to  the 
original  jurisdiction  possessed  by  the  House  of  Commons. 
The  limits  between  curial  and  parliamentary  jurisdiction 
in  elections  are  clearly  marked  by  Holt,   L.  C.  J.     His- 
dissentient  judgment  in  Askby  v.  White  in  the  Court  below, 
was  the  one  which  prevailed  in  the  ultimate  appeal  to  the 
House  of  Lords.     As  reported  in  6  Mod.,  at  p.  56,  he  says  : 
"  Though  the  House  of  Commons  have  the  right  to  deter- 
mine elections     *     *     *     yet  where  an  election  does  not 
come  in  debate     *     *     they  have  nothing  to  do."    Again, 
as  in  1  Sm.  L.  C,  10th  ed.,  p.  254,  he  says :   "  This  matter 
can  never  come  in  question  in  parliament     *    *     *    Was 
ever  such  a  petition  heard  of  in  parliament,  as  that  a 
man  was  hindered  of  giving  his  vote,  and  praying  them 
to  give  him  remedy  ?     The  parliament  undoubtedly  would 
say, '  Take  your  remedy  at  law.'     It  is  not  like  the  case  of 
determining  the  right  of  election  between  the  candidates.'* 
Thus  early   marked  was  the  distinction   between  the 
right  of  the  elector  to  vote  and  the  right  of  the  candidate 
to  the  seat.     As  to  the  former  it  was  for  the  Courts  to 
investigate;  as  to  the  latter,  it  was  for  the  Parliament. 
And  involved  in  the  right  of  the  candidate  was  the  power 
to  deal  with  the  votes  (or  ballots),  the  conduct  of  the 
election  officers  and  all  other  matters  arising  out  of  th& 
contested  election,  with  a  view  to  determine  its  legality 
and   affirm  or  amend  the  return  of  the  duly  elected  can- 
didate. 
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It  i3  interesting  to  note  the  chronological  review  of  Judgment, 
the  situation  given  in  constitutional  authorities.  Thus,  Boyd,C. 
in  Taswell-Langmead  it  is  set  forth  that  in  1603-4  James's 
first  Parliament  took  up  as  its  first  business  the  vindication 
of  the  exclusive  right  of  the  Commons  to  determine  con- 
tested elections  against  the  attempt  of  the  King  to  transfer 
the  decision  of  such  cases  to  his  Court  of  Chancery.  The 
case  of  Goodwin  v.  Fortescue  is  discussed  at  length,  which, 
at  its  ending,  though  in  form  a  compromise,  was,  in  effect, 
a  decided  victory  for  the  Commons.  The  right  of  the 
House  to  decide  upon  the  legality  of  returns  and  the 
conduct  of  returning  officers  was  thenceforth  regularly 
claimed  and  exercised. 

"It  was  fully  recognized  as  their  exclusive  right  by 
the  Court  of  Exchequer  Chamber  in '  Barnardiston  v. 
Soame,  6  How.  St.  Tr.  1092  (in  1674);  by  the  House  of 
Lords  in  the  same  case  in  1689  (p.  1119) ;  also  by  the 
Courts  of  Law  in  Onslow's  Case,  2  Vent.  37,  in  1680,  and  in 
1702  in  PrUleaux  v.  Morris,  2  Salk.  502.  Their  right 
was  further  recognized  by  the  Act  7  Wm.  III.,  ch.  7,  which 
declared  that '  the  last  determination  of  the  House  of  Com- 
mons concerning  the  right  of  elections  is  to  be  pursued : ' " 
Taswell-Langmead 's  Cons.  History,  3rd  ed.,  p.  341. 

The  claim  of  the  Commons  to  determine,  not  merely  the 
legality  of  elections,  but  the  rights  of  the  electors  as  well, 
gave  rise,  in  1702,  to  a  memorable  contest  between  the 
Lords  and  the  Commons,  as  given  at  length  in  the  report 
of  Ashby  v.  White,  in  the  State  Trials :  lb.,  p.  341. 

The  present  action  looks  like  the  reappearance  of  an 
ancient  controversy  in  new  soil,  and  it  may  now  be  right 
to  dwell  somewhat  on  the  details  of  this  particular  appli- 
cation. 

Under  the  Act  respecting  Elections  of  Members  of  the 
House  of  Commons  (R.  S.  C.  ch.  8),  the  returning  officer 
is  the  chief  administrative  functionary  appointed  by  the 
Queen's  writ  (sees.  3  &  6).  He  is  commanded  by  the  writ 
to  cause  election  to  be  made  according  to  law  and  to 
cause  the  name  of  the  member  to  be  certified  to  the  Clerk 
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Judgment.  0f  the  Crown  in  Chancery  as  by  law  directed  (R.  S.  C,  p. 
Boyd,  0.  128,  as  in  the  writ).  The  law  here  referred  to  is  the 
statute  law  of  Canada  in  that  behalf,  and  covers  the 
series  of  acts  to  be  done  from  beginning  to  end  of  the 
election  process.  The  returning  officer  is  also  one  who 
by  his  oath  of  office  undertakes  to  act  faithfully  in  that 
capacity, — that  is,  among  other  things,  to  observe  punctu- 
ally all  the  directions  of  the  statute  law  governing  his 
action  (R.  S.  C,  pp.  128  &  129  in  the  oath).  His  appoint- 
ment, it  is  to  be  further  noted,  is  by  the  Queen  in  her 
sovereign  relation  to  the  Dominion  of  Canada. 

One  of  the  duties  of  this  officer  is  to  obey  the  command 
of  the  Judge  in  case  he  appoints  time  and  place  for  a  recount 
within  four  days  after  the  receipt  of  the  necessary  affidavit 
to  ground  such  an  application.  Section  64?  is  very  emphatic 
that  in  such  case  the  Judge  "  shall  summon  aud  command 
the  returning  officer  and  his  election  clerk  to  attend  then 
and  there  with  the  parcels  containing  the  ballots  " — which 
command  they  shall  obey. 

In  the  case  in  hand  this  electoral  district  embraced  parts 
of  two  judicial  districts  of  which  Judge  Mahaffy  and  Judge 
Dartnell  were  respectively  Judges,  and  either  of  them 
might  direct  a  recount.  Judge  Mahaffy  issued  the  first 
summons  to  the  returning  officer,  which  was  returnable 
after  the  period  of  four  days  limited  by  the  Act :  sec  64?, 
sub-sec.  1.  Judge  Dartnell  issued  the  second  summons  to 
the  returning  officer,  returnable  within  the  statutory  period. 
The  officer  could  not  take  upon  himself  to  decide  which 
was  regular  and  attended  with  the  ballots  upon  the 
summons  first  returnable  before  Judge  Dartnell  within 
the  four  days. 

But  at  this  point,  he,  as  well  as  Graham  and  his  profes- 
sional agent  and  the  Judge,  are  notified  of  an  ex  parte 
injunction  issued  by  a  Judge  of  the  High  Court  of  Justice 
of  Ontario,  inhibiting  any  action  upon  the  recount  for 
some  days,  obtained  by  the  applicant  seeking  a  recount 
before  Judge  Mahaffy. 

The  legal  aspect  of   the   case  was  discussed   by  Mr. 
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McCarthy,  Q.C.,  before  Judge  Dartnell,  and  he  finally  Judgment, 
decided  after  some  consideration  to  proceed  with  the  Boyd,0. 
recount.  The  returning  officer  also  obtained  advice, 
and  he  concluded  that  his  proper  course  was  to  pro- 
duce the  ballots  upon  the  order  of  Judge  Dartnell.  The 
agent  of  the  successful  candidate  who  appeared  on  the 
recount,  Mr.  McCarthy,  Q.C.,  took  part  in  the  matter  as 
professional  counsel  might  do,  and  argued,  it  may  be  with 
vehemence,  that  the  injunction  was  not  operative  to  inter- 
fere with  the  action  of  these  Dominion  officers,  the  County 
Judge  pro  hac  vice  and  the  returning  officer. 

In  the  conflict  of  affidavit  evidence  and  bearing  in  mind 
that  the  application  to  attach  for  contempt  is  of  a  criminal 
-character  (where  the  onus  rests  on  the  applicant),  the  pro- 
per conclusion  is  that  the  agent  did  not  transcend  the 
limits  of  professional  privilege,  or,  indeed,  of  impassioned 
argument,  in  so  far  as  his  interference  is  complained  of. 
So  that  in  substance  the  case  resolves  itself  into  this — 
whether  there  has  been  punishable  contempt  of  the  order 
-of  the  High  Court  by  disobedience  thereto  in  the  conduct 
of  the  returning  officer  and  the  agent  of  the  candidate, 
upon  this  recount. 

Now  the  order  of  the  High  Court  which  takes  the  place 
of  the  formal  writ  of  injunction,  stands  for  the  mandate  of 
the  Queen,  speaking  as  the  representative  of  the  public  of 
the  Province — not  of  the  Dominion.  It  cannot  be  that 
conflict  shall  exist  between  the  royal  command  issuing 
from  the  Dominion  authorities  and  the  royal  command 
issuing  from  the  Provincial. 

The  solution  of  the  apparent  collision  rests  in  this,  that 
no  jurisdiction  is  committed  to  the  Provincial  Courts  as 
such  to  interfere  with  the  functions  and  statutory  duties 
of  Dominion  election  officers.  Probably  the  same  result 
would  follow  in  the  case  of  Provincial  election  officers,  but 
that  is  a  matter  not  now  under  consideration.  Unless 
provision  is  made  by  the  Dominion  for  regulating  or  deal- 
ing with  the  contradictory  commands  upon  the  returning 
^officer  in  this  case,  he  must  be  left  to  do  the  best  he  can  to 
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Judgment,    observe  his  oath  and  the  direction  of  the  statute — leaving 
Boyd,  C.     it  to  the  House  of  Commons  to  rectify  any  error  or  mis- 
carriage that  may  arise — if  no  redress  is  sought  by  election 
petition  to  the  Judges. 

The  straits  of  the  situation  or  the  over  zeal  of  partisans 
(if  such  there  be)  cannot  confer  jurisdiction  upon  Provin- 
cial Courts  to  interfere  with  the  Dominion  officers,  acting 
under  powers  delegated  to  them  by  the  Parliament  of 
Canada.  Omitted  matters  must  be  remedied  by  the  body 
that  has  power  and  jurisdiction  to  remedy  the  omission 
and  are  not  to  be  supplied  by  Courts  dealing  with  civil 
rights.  For,  conformable  to  the  views  set  forth  in  the 
North  Perth  Case,  21  0.  R.  538,  it  does  not  appear  to  me 
that  the  right  to  a  recount  and  the  proceedings  connected 
therewith  can  be  classed  under  the  category  of  "civil 
rights."  They  are  rights  of  a  political  character  in  the 
Dominion,  in  the  assertion  of  which  the  individual  appli- 
cant does  not  act  for  himself  so  much  as  for  the  body  of 
the  electorate.  It  is  different  from  the  right  to  cast  a  vote 
which,  being  wrongfully  denied,  creates  a  personal  and 
individual  grievance  that  is  actionable  in  the  ordinary 
Courts;  but  the  right  to  recount  is  of  wider  compass, 
affecting  the  applicant  therefore  only  as  representative 
of  a  larger  body.  Besides,  here  the  right  to  recount  was 
not  denied — it  was  merely,  at  the  highest,  transferred  in 
its  details  from  one  Judge  to  another  and  no  irreparable 
injury  could  result  to  anyone  ;  for,  back  of  all,  there  was 
the  right  forthwith  to  overhaul  everything  by  the  usttal 
election  petition. 

We  are  dealing,  therefore,  with  part  of  the  machinery  or 
organization  by  which  the  system  of  representative  govern- 
ment is  carried  on  in  Canada.  In  the  selection  of  members 
the  Dominion  statutes  provide  for  the  determination  of 
election  controversies  by  recount  and  petition  in  a  simple, 
speedy  and  adequate  manner ;  much  more  convenient  and 
expeditious,  and  much  more  likely  to  produce  impartial 
results  than  the  superseded  methods  of  the  Parliamentary 
Committee.     Now,  any  interference  by  way  of  injunction. 
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with  the  time  limits  fixed  for  the  recount  (for  example)   Judgment, 
would  disarrange  the  whole  scheme  of  the  Act.     It  would     BoydTo. 
mean  the  introduction  of  the  rules  of  practice  and  proce- 
dure and  the  consequent  delays  of  civil  litigation  which 
are  inapt  when  applied  to  political  officers  acting  under 
statutory  powers  within  prescribed  limits  of  time. 

In  the  last  analysis  the  question  to  be  faced  is  this: 
Could  the  Court  enjoin  the  proceedings  of  the  Committee 
of  Parliament  on  a  recount  ?  Because  the  recounting  offi- 
cer who  was  seized  of  this  enquiry  was  an  intermediary 
statutory  substitute  for  that  body.  The  question  has  been 
passed  upon  in  England  where  a  mandamus  was  moved 
against  special  commissioners  appointed  to  investigate 
wrongful  practices  at  a  parliamentary  election.  They  had 
refused  to  grant  a  certificate  of  protection  to  a  witness 
examined  before  them,  and  in  giving  judgment,  Lord  Esher 
said,  if  a  mandamus  would  lie  it  would  be  because  the 
witness  has  a  legal  right  to  such  a  certificate  and  an  action 
will  lie ;  but,  he  continued,  "  Is  it  conceivable  that  such 
an  action  could  lie  against  a  Committee  of  the  House  of 
Commons  or  their  Commissioners;  *  *  Is  that  conceivable? 
I  cannot  suppose  for  a  moment  that  it  is  " :  Regina  v.  Holly 
7  Q.  B.  D.  582,  583.  This  case  is  the  more  notable  be- 
cause the  decision  disregarded  the  earlier  judgment  of  a 
very  strong  Court  in  The  Queen  v.  Price,  L.  R.  6  Q.  B.  411. 

In  another  aspect  the  tribunal  designated  by  the  Domin- 
ion acting  upon  the  recount  is  not  subordinate  to  the  High 
Court  of  Justice  for  Ontario,  and  is  not  answerable  to  its 
jurisdiction.  The  official  act  of  a  political  body  is  not  to 
be  brought  under  the  surveillance  of  the  Court  of  Chancery 
because  each  organ  of  government  should  be  allowed  to 
work  in  its  own  proper  administrative  area.  For  analogous 
cases  refer  to  Stannard  v.  Vestry  of  St  Giles,  20  Ch.  D.  at 
p.  196  ;  Kerr  v.  The  Corporation  of  Preston,  46  L.  J.  Ch. 
409 ;  25  W.  R.  265 ;  and  Preece  v.  Harding,  24  Q.  B.  D.  110. 

In  American  law,  the  authorities  seem  to  be  uniform  in 
the  same  direction,  namely,  that  an  injunction  in  Chancery 
is  not  the  proper  method  of  seeking  to  correct  frauds,  error 
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Judgment,  or  mistakes  which  may  occur  in  the  process  of  ascertaining 
Boyd,  C.  and  declaring  the  public  will  as  expressed  through  the 
ballot  boxes,  when  the  Legislature  providesa  remedy  speedy, 
appropriate  and  adequate  by  way  of  election  contest :  Peck 
v.  Weddell,  17  Ohio  St.  271  (1867) ;  Beid  v.  MouUon,  51 
Ala.  255,  reversed  in  54  Ala.  320  (1875);  HvZsertvan  v. 
Bems,  41  Pa.  St.  396  (1861) ;  Weil  v.  Calhoun,  25  Fed 
Rep.  865  (1885). 

There  is  no  doubt  that  the  County  Judge  when  enter- 
ing upon  and  proceeding  with  a  recount  is  a  quasi  judicial 
officer :  see  per  Hawkins,  J.,  in  In  re  Thornbury  Election 
Petition,  Ackers  v.  Howard,  16  Q.  B.  D.  at  p.  751  ;  per 
King,  J.,  in  Ex  p.  Baird,  29  N.  B.  Rep.  at  p.  196 ;  Begina 
v.  Owens,  2  E1L  &  E1L  86 ;  and  PHtchard  v.  The  Mayor, 
etc.,  of  Bangor,  13  App.  Cas.  241. 

The  general  question  as  to  the  jurisdiction  to  interfere 
with  election  officers  was  decided  adversely  to  the  power  of 
ordinary  courts  in  Re  Centre  Wellington  Election,4f4V. C.K 
132,  a  decision  that  was  passed  over  by  the  Supreme  Court 
of  New  Brunswick  in  Begina  v.  Ellis,  Ex  p.  Baird,  28  N. 
B.  R.  535,  536.  That  judgment  was  chiefly,  if  not  exclu- 
sively, based  upon  the  effect  of  the  decision  in  The  Queen 
v.  Price,  L.  R.  6  Q.  B.  4ll,  which,  as  we  have  seen,  was  in 
its  turn  disregarded  in  The  Queen  v.  Hull,  7  Q.  B.  D.  575. 
The  legal  principles  set  forth  in  the  Centre  Wellington  case, 
however,  are  upheld  in  the  judgment  of  Mr.  Justice  Fournier 
in  the  Supreme  Court  of  Canada  on  appeal  from  the  New 
Brunswick  judgment  in  Ellis  v.  The  Queen,  22  S.  C.  R  7. 
The  appeal  was  quashed  as  not  competent  because  it  was 
of  a  criminal  matter,  but  the  judgment  of  Mr.  Justice 
Fournier  deals  with  the  merits  of  the  controversy  and  is 
vigorously  adverse  to  the  decision  in  appeal. 

In  a  later  phase  of  the  same  controversy  in  New  Bruns- 
wick, as  reported  in  Ex  p.  Baird,  29  N.  B.  R.  162, 
Mr.  Justice  King  feels  pressed  with  the  difficulty  as  to 
jurisdiction  in  the  Court,  so  as  to  justify  any  interference 
with  the  recount.  After  stating  the  objection  that  the 
matter  is  within  the  exclusive  jurisdiction  of  the  House 
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of  Commons,  he  proceeds:  at  p.  197,  "I  am  not  con-  Judgment, 
fident  that  there  is  a  complete  answer  to  this  objec-  Boyd,  0. 
turn,"  but  he  deals  with  it  thus:  at  p.  198,  "the  only 
answer  I  feel  capable  of  making  is  that  the  matter  is 
to  be  judged  of  by  the  fact.  If  the  authority  sought 
to  be  prohibited  has  jurisdiction,  then  the  prohibition 
proceedings  are  an  unwarrantable  interference  with  the 
course  of  the  election.  If,  however,  the  authority  sought 
to  be  prohibited  is  without  jurisdiction,  then  what  is  done 
is  merely  to  prevent  an  illegal  obstruction  from  getting  in 
the  way.  In  such  case  the  proceedings  upon  prohibition 
are  collateral  to  the  election  proceedings." 

The  distinction  made  by  Mr.  Justice  King  is  not  in 
accord  with  the  view  of  the  Court  in  the  Centre  Wellington 
Case,  nor  with  the  conclusions  reached  by  Mr.  Justice 
Fournier.  The  latter  adverts  to  the  exposition  of  law  con- 
tained in  the  judgment  of  Lord  Cairns  in  Thebergev.  Landry, 
2  App.  Cas.,  pp.  106  and  107  and,  arrives  at  the  result  that 
the  special  jurisdiction  in  election  matters  granted  by  the 
Dominion  is  exclusive  of  the  interference  of  the  ordinary 
civil  courts.  The  whole  scheme  of  legislation  is  to  avoid 
the  interruptions  and  prolongations  which  would  result 
from  recourse  to  prohibition  and  other  methods  of  civil 
procedure :  Ellis  v.  The  Queen,  22  S.  C.  R.,  at  pp.  20,  21. 
The  special  tribunal  created  by  the  Legislature  is  to  be 
left  to  itself  to  work  out  the  relief  formerly  administered 
by  Parliament  through  its  committees. 

I  am  satisfied  to  adopt  the  principle  of  the  judgment 
of  Mr.  Justice  Fournier,  and  to  apply  to  this  case  the 
reasoning  of  the  full  Court  in  the  Centre  Wellington 
Case.  For  these  involve  not  only  abstinence  from  all 
interference  with  the  judicial  officer;  but  by  necessary 
consequence  affirm  that  there  is  no  jurisdiction  to  interfere 
at  all  with  those  interested  in  the  prosecution  of  election 
contests.  See,  also,  Moses  v.  Parker,  [1896]  A.  C,  at  pp. 
248,  249. 

Legally  speaking,  contempt  of  court  is  not  proved  in 
this  case.     An  old  author  writes  that  "  attachments  for 
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Judgment,  contempt  are  established  to  enforce  obedience  to  the  com- 
Boyd,  O.  mands  of  courts  of  justice — instituted  for  the  benefit  of 
the  subject  and  founded  in  necessity — for  if  courts  of  jus- 
tice were  not  possessed  of  such  power,  their  proceedings 
would  be  oftentimes  vague  and  nugatory  " :  An  Inquiry 
into  Attachments  (1769),  p.  14.  But  here  the  proceedings 
were  inherently  nugatory  and  the  action  could  not  result 
for  the  benefit  of  the  subject.  Before  contempt  arises  for 
disobedience  to  an  order,  it  must  b^  as  to  a  matter  which 
is  legally  and  jurisdictionally  coram  curia,  that  is,  the 
tribunal  must  be  competent  and  must  act  within  its  juris- 
diction :  Ex  p.  Jose  Luis  Fernandez,  10  C.  B.  N.  S.  3,  at 
pp.  25,  37. 

The  conclusion  of  the  whole  matter  may  be  briefly 
summarized  as  follows : 

1.  The  plaintiff  has  no  particular  specific  legal  right  as 
applicant  for  a  recount  which  entitled  him  to  claim  a  spe- 
cific legal  remedy  in  the  Courts. 

2.  The  Provincial  Court  has  no  jurisdiction  to  enjoin  the 
prosecution  of  proceedings  connected  with  controverted 
elections  of  the  Dominion,  such  as  a  recount  under  section 
64  of  It.  S.  C.  ch.  8,  which,  though  it  appears  in  the  Elec- 
tion Act,  is  in  pari  materid  with  chapter  9  relating  to 
controverted  elections. 

3.  The  County  Judge  having  issued  his  appointment 
and  summons,  and  having  jurisdiction  in  the  premises,  the 
procuring  of  the  order  of  the  High  Court  by  way  of  injunc- 
tion was  an  unwarrantable  attempt  to  interfere  with  the 
due  course  of  the  election. 

4.  The  order  by  way  of  injunction  being  made  without 
jurisdiction  was  extra  judicial  and  void — a  thing  of  naught 
which  could  not  be  disobeyed. 

5.  The  motion  to  commit  is  without  foundation,  and 
the  order  being  absolutely  without  jurisdiction  might  be 
treated  as  a  nullity :  DeGeneve  v.  Hannam,  1R&M.  494. 

It  remains  only  to  dispose  of  the  costs  of  the  applica- 
tion, and  I  see  no  good  ground  for  refusing  to  give  costs 
to  the  successful  parties. 
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The  motion  was  pressed,  perhaps  with  warmth — as  the   Judgment, 
recount  may  have  been  pressed  with  equal  warmth — but,     Boyd,C. 
legally  speaking,  the  right  is  entirely  on  the  side  of  those 
to  whom  costs  are  given. 

G.  A.  B. 


Regina  v.  Murray. 

Criminal  Law— Procedure — Commitment  for  Trial — Dies  non  Juridicus — 
Subsequent  Trial — Validity — Court  of  Record — Habeas  Corpus — Writ 
of  Error. 

The  prisoner  was  on  a  statutory  holiday  committed  for  trial  by  a  magis- 
trate upon  a  charge  of  attempting  to  steal  from  the  person,  and  on  being 
brought  before  the  County  Court  Judge,  in  compliance  with  sec.  766  of 
the  Criminal  Code,  1892,  consented  to  be  tried  by  the  Judge  without  a 
jury,  and,  being  so  tried,  was  convicted  and  sentenced  to  a  term  of 
imprisonment  : — 

Held,  upon  the  return  to  a  writ  of  habeas  corpus,  that  the  fact  that  the 
prisoner  was  committed  for  trial  and  confined  in  gaol  on  a  warrant  that 
was  a  nullity  could  not  affect  the  validity  of  the  trial  before  the  Judge 
under  the  Speedy  Trials  Act. 

[Upon  appeal  the  Court  of  Appeal  held  that  the  County  Court  Judge's 
Criminal  Court  being  a  Court  of  record,  its  proceedings  were  not  review- 
able upon  habeas  corpus,  but  only  upon  writ  of  error.] 

Motion  on  behalf  of  the  prisoner,  upon  the  return  of  Statement, 
writs  of  habeas  corpus  and  certiorari  in  aid,  for  an  order 
for  his  discharge  from  custody,  under  the  circumstances 
appearing  in  the  judgment. 

The  motion  was  heard  by  MacMahon,  J.,  in  Chambers, 
on  the  19th  August,  1897. 

D.  O'Connell,  for  the  prisoner. 
A.  M.  Dymond,  for  the  Crown. 

August  24, 1897.    MacMahon,  J. : — 

A  writ  of  habeas  corpus  was  obtained,  directed  to  the 
sheriff  of  the  county  of  Peterborough,  to  produce  the  body 
of  the  prisoner  together  with  the  cause  of  his  detention. 
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Judgment.    A  consent  was  indorsed  by  counsel  on  the  writ  dispensing 
MacMahon,  with  the  production  of  the  body  of  the  prisoner. 

J-  A  writ  of  certiorari  was  issued  in  aid  of  the  habeas 

corpus. 

Upon  the  return  of  the  writs  Mr.  O'Connell  moved  for 
the  discharge  of  the  prisoner  on  the  ground  that  the  pre- 
liminary investigation  resulting  in  the  commitment  of  the 
prisoner  for  trial  took  place  on  the  1st  July — Dominion 
day— which,  by  R.  S.  C.  ch.  1,  sec.  7  (26),  is  a  "  holiday/'  and 
therefore  a  dies  non  juridicus. 

From  the  return  to  the  certiorari  it  appears  that  the 
prisoner  was  on  the  1st  day  of  July,  1897,  brought  before 
Robert  S.  Davidson,  a  justice  of  the  peace  for  the  county 
of  Peterborough,  acting  for  and  in  the  absence  of  and  at 
the  request  of  D.  W.  Dumble,  Esquire,  the  police  magistrate 
for  the  town  of  Peterborough,  charged  with  an  attempt  to 
steal  certain  goods  and  money  from  the  person  of  Martha 
A.  Trew,  and,  after  hearing  the  evidence  of  the  witnesses, 
the  magistrate  committed  the  prisoner  to  the  common 
gaol  at  Peterborough  for  trial  on  the  said  charge. 

The  offence  charged  against  the  prisoner  being  one 
triable  at  the  General  Sessions  of  the  Peace,  the  sheriff, 
in  compliance  with  the  requirements  of  sec.  7<)6  of  the 
Civil  Code,  notified  the  Judge  that  the  prisoner  was  con- 
fined in  gaol  on  said  charge,  and,  according  to  the  record 
of  the  proceedings,  the  prisoner  was  brought  before  the 
Judge  of  the  County  Court  on  the  2nd  July,  and  was 
asked  if  he  consented  to  be  tried  by  the  Judge  without 
the  intervention  of  a  jury,  and  the  prisoner  thereupon 
consented  to  be  so  tried,  and  upon  the  evidence  adduced 
was  by  said  Judge  convicted  of  the  offence  of  attempting 
to  commit  a  theft,  and  was  on  the  28th  July  sentenced 
to  imprisonment  in  the  county  gaol  for  a  period  of  three 
months. 

On  the  writ  of  certiorari  the  learned  County  Court 
Judge  has  indorsed  a  certificate  to  the  effect  that  at  the 
trial  counsel  for  the  prisoner  objected  that  the  preliminary 
investigation  before  the  magistrate  took  place  on  the  1st 
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July,  1897,  and  that   the  prisoner  could  not  be  validly   Judgment, 
tried,  but  he  (the  Judge)  overruled   the  objection   and  MacMahon, 
proceeded  with  the  trial.  J* 

A  writ  returnable  on  a  Sunday  or  other  dies  non  is  a 
nullity  :  Chitty's  Archbold's  Practice,  12th  ed.,  p.  160 ;  Mor- 
rison v.  Manley,  1  Dowl.  N.  S.  773 ;  Kenworthy  v.  Pejypiat, 
4  B.  &  Aid.  288 ;  Swann  v.  Broome,  3  Bur.  1595.  And  a  judg- 
ment signed  on  a  dies  non  is  a  nullity :  Harrison  v.  Smith, 
9  B.  &  C.  243.  Littledale,  J.,  in  that  case  said :  "  There  are 
certain  days,  as  well  as  Sundays,  which  are  dies  non  juri- 
did.  On  those  days  the  Court  cannot  do  any  judicial 
Act."  And  in  Lampe  v.  Manning,  38  Wis.  673,  where  an 
action  was  tried  before  a  justice  of  the  peace  on  a  day 
which  by  a  statute  of  the  State  was  made  a  "  holiday," 
the  judgment  was  moved  against  because  the  day  of  the 
trial  was  a  legal  holiday.  In  delivering  the  judgment  of 
the  Supreme  Court  of  Wisconsin,  Lyon,  J.,  said :  "  The  day 
on  which  the  cause  was  tried  and  judgment  rendered  was 
a  legal  holiday,  and  hence  was,  as  the  term  holiday  imports, 
dies  non  jwridicus.  Such  being  the  case,  the  Court  had 
no  authority  to  hear  the  case  and  render  judgment  on 
that  day."  See  also  Baxter  v.  The  People,  3  Gilman  (111.) 
368  ;  Chapman  v.  The  State,  5  Blackford  (Ind.)  111. 

So  that,  had  the  trial  and  conviction  of  the  prisoner 
taken  place  on  Dominion  day,  which  by  the  Act  is  a 
"  holiday,"  and  therefore  a  dies  non,  he  must  have  been 
discharged  from  custody.  But  the  prisoner  was  not  tried 
on  that  day,  nor  is  he  now  confined  in  gaol  by  virtue  of 
any  warrant  of  commitment  respecting  the  judicial  act 
performed  on  that  day.  The  preliminary  investigation  on 
that  day  was  a  nullity,  and  the  warrant  of  commitment 
was  a  nullity,  and  had  a  motion  been  made  for  his  dis- 
charge while  in  custody  under  such  warrant  he  must  have 
been  discharged.  But  such  discharge  would  have  been  of 
little  avail,  as,  having  only  been  committed  for  trial,  and 
not  having  been  tried,  he  could  be  re-arrested,  and  after 
another  and  valid  preliminary  investigation  put  upon  his 
trial.  It  is  not  as  if  the  magistrate  had  tried  and  con- 
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Judgment,  victed  him  for  an  offence  under  the  Summary  Convic- 
MacMahon,  tions  Act  on  a  dies  non ;  for  in  such  case,  if  the  prisoner 
J*  were  discharged  because  of  the  judicial  act  being  a  nullity, 
he  could  not  be  re-arrested,  as  he  had  once  been  tried  and 
convicted  of  the  offence  charged.  But  the  illegality  of  the 
preliminary  investigation,  or  the  fact  that  the  prisoner  was 
committed  for  trial  and  confined  in  gaol  on  a  warrant  that 
was  a  nullity,  cannot  affect  the  trial  before  the  Judge  under 
the  Speedy  Trials  Act  When  the  prisoner  was  brought 
before  the  Judge  he  elected  to  be  tried  by  him  without  the 
intervention  of  a  jury,  and  on  his  being  arraigned  on  the 
charge  for  which  he  was  committed  for,  trial,  he  pleaded 
"  not  guilty/1  so  that  all  the  requirements  of  the  Criminal 
Code  were  complied  with  at  the  time  the  prisoner  was 
placed  on  his  trial.  He  was  tried  on  the  charge  and  con- 
victed of  the  offence  by  the  Judge,  who  sentenced  him  to 
imprisonment  for  three  months,  and  he  is  now  serving  out 
the  sentence  so  imposed. 

The  motion  to  discharge  the  prisoner  must  be  refused, 
and  the  writ  of  habeas  corpus  superseded. 

E.B.  B. 


[An  appeal  from  this  decision  was  heard  by  the  Court  of  Appeal, 
Burton,  C.J.O.,  and  Osler,  Maclknnan,  and  Moss,  JJ.A.,  on  the  14th 
September,  1897.  Judgment  was  delivered  on  the  17th  September,  1897, 
dismissing  the  appeal  upon  the  ground  that  the  County  Court  Judge's 
Criminal  Court  was  a  Court  of  record,  and,  after  a  conviction  by  such  a 
Court  having  general  jurisdiction  over  the  offence  charged,  the  proceed  - 
ings  are  reviewable  only  under  a  writ  of  error  and  cannot  be  the  subject 
of  investigation  under  a  writ  of  habeas  corpus.] 
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GOFF  V.  Strohm. 
Will— Legacy— Vested  Interest— Period  of  Payment. 

Where  a  testator  gives  a  legatee  an  absolute  vested  interest  in  a  defined 
fund,  the  Court  will  order  payment  on  his  attaining  twenty-one,  not- 
withstanding that  by  the  terms  of  the  will  payment  is  postponed  to  a 
subsequent  period. 

Jiocke  v.  Bocke,  9  Beav.  66,  followed. 

An  application  for  payment  out  of  Court  to  Mary  Ethel  Statement. 
Goff  of  her  share  of  moneys  paid  in  by  the  executors  of 
the  will  of  Joseph  Goff,  deceased,  representing  the  amount 
of  a  legacy  given  to  her  by  the  will,  in  the  following 
words : — 

"I  give,  devise,  and  bequeath  to  Mary  Ethel  Goff, 
daughter  of  George  Goff,  two  hundred  dollars  and  interest, 
to  be  paid  on  her  twenty-fourth  birthday,  said  amount  to 
be  placed  in  the  Bank  of  Commerce,  Simcoe." 

The  applicant  at  the  time  of  the  application  had  recently 
attained  the  age  of  twenty-one  years. 

The  motion  was  heard  by  Rose,  J.,  in  Chambers,  on  the 
1st  October,  1897. 

H.  M.  Mowat,  for  the  applicant.  Although  she  has  not 
attained  the  age  of  twenty-four,  the  applicant  is  entitled  to 
the  money  in  Court.  "  Where  a  testator  gives  a  legatee  an 
absolute  vested  interest  in  a  defined  fund,  so  that,  according 
to  the  ordinary  rule,  he  would  be  entitled  to  receive  it  on 
attaining  twenty-one,  but  by  the  terms  of  the  will  payment 
is  postponed  to  a  subsequent  period,  e.g.,  till  the  legatee 
attains  the  age  of  twenty-five,  the  Court  will,  nevertheless, 
order  payment  on  his  attaining  twenty-one ;  for  at  that 
age  he  has  the  power  of  charging  or  selling,  or  assigning 
it,  and  the  Court  will  not  subject  him  to  the  disadvantage 
of  raising  money  by  these  means,  when  the  thing  is  abso- 
lutely his  own:"  Williams  on  Executors,  9th  ed.,  p.  1254. 
The  authorities  cited,  viz.,  Curtis  v.  LvJcin,  5  Beav.  147, 
Roche  v.  Roche,  9  Beav.  66,  and  Re  Young's  Settlement,  18 
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Argument.  Beav.  199,  bear  out  the  statement.  Here  the  applicant 
has  an  absolute  vested  interest,  and  is  entitled  to  imme- 
diate payment 

October  6, 1897.    Rose,  J.  :— 

The  applicant  is  entitled  to  payment  out  of  Court  of  her 
share,  she  having  attained  the  age  of  twenty-one  years,  and 
having  an  absolute  vested  interest  in  the  legacy.  The 
.  statement  quoted  from  Williams  on  Executors  is  supported 
by  the  cases  cited,  and  Roche  v.  Roche,  9  Beav.  66,  is  par- 
ticularly applicable.  In  that  case  it  appeared  that  the 
testator  gave  his  residuary  estate  to  his  son,  adding,  "  but 
it  is  my  especial  desire  that  the  residue  of  my  property  be 
not  delivered  over  to  him  until  the  completion  of  his 
twenty-fifth  year."  The  son  attained  the  age  of  twenty- 
one  in  June,  1845,  and  in  July  applied  for  payment  of  the 
residue,  which  was  in  Court.  Lord  Langdale,  M.R.,  said ; 
"  I  will  look  at  the  terms  of  the  will,  and  see  if  the  order 
can  be  made.  If  I  should  be  satisfied  that  there  is  an 
absolute  gift,  with  a  direction  to  pay  at  twenty-five,  then, 
as  he  has  an  absolute  right  at  twenty-one,  and  can  sell  and 
mortgage  his  interest,  I  shall  order  payment."  In  August 
of  the  same  year  he  made  the  order  for  the  immediate 
payment  of  the  residue  to  the  applicant. 

Let  the  order  go  for  payment  out  of  the  fund. 

E.  B.  B. 

[See  Be  Wartman,  22  O.  R.  601.] 
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[DIVISIONAL  COURT.] 

In  re  Granger  and  The  Children's  Aid 
Society  of  Kingston. 

Infants — Act  for  Prevention  of  Cruelty  to  Children — Order  of  Justices — 
Appeal  to  General  Sessions— J Jurisdiction— 56  Via.  ch.  45  (0.)—58 
Vict.  ch.  52,  sec.  2  (O.J. 

There  is  no  appeal  to  the  General  Sessions  from  an  order  for  the  custody 
and  care  of  children  under  section  13  and  subsequent  sections  of  66 
Vict.  ch.  45  (O.),  **  An  Act  for  the  Prevention  of  cruelty  to  and  better 
Protection  of  Children,"  made  by  two  justices  of  the  peace  sitting  under 
section  2  of  58  Vict.  ch.  52  (O.),  amending  the  former  Act. 

This  was  a  motion  on  behalf  of  the  Rev.  James  R.  Black,  Statement* 
agent  of  the  Children's  Aid  Society  at  Kingston,  for  an  order 
in  the  nature  of  a  writ  of  prohibition  prohibiting  the  chair- 
man and  members  of  the  Court  of  General  Sessions  of  the 
county  of  Frontenac,  and  one  David  Granger,  from  taking 
any  further  proceedings  in  the  matter  of  an  appeal  by 
David  Granger  against  an  order  dated  January  19th, 
1897,  made  by  Robert  F.  Elliott  a,nd  Edward  Ryan,  alder- 
men and  justices  of  the  peace,  whereby  the  six  children  of 
David  Granger  were  ordered  to  be  committed  to  the  care 
of  the  Children's  Aid  Society  at  Kingston. 

The  motion  was  resisted  by  David  Granger,  their  father, 
who,  previous  to  the  making  of  the  order  complained  of, 
had  the  custody  of  the  said  children. 

The  motion  was  argued  on  June  18th,  1897,  before 
Moss,  J.  A.,  sitting  for  and  at  the  request  of  the  Chan- 
cellor. 

T.  D.  Delamere,  Q.  C,  for  David  Granger. 

Herbert  M.  Mowat>  for  the  magistrates  and  the  Reverend 
J.  R.  Black. 

July  6th,  1897.    Moss,  J.  A.  :— 

The  order  was  made  under  the  provisions  of  the  13th, 
14th,  and  following  sections  of  the  Act  for  the  Prevention 
of  Cruelty  to  and  better  Protection  of  Children,  56  Vict. 
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Judgment.  ch.  45  (O.),  as  amended  by  58  Vict.  ch.  52  (O.),  Messrs.  Elliott 
Mo«,  JJl  an(i  Ryan,  acting  together,  constituting  "  the  Judge,"  before 
whom  the  children  were  brought.  It  was  suggested  that 
it  appeared  from  the  depositions  that  Messrs.  Elliott  and 
Ryan  proceeded  under  section  2  of  the  56  Vict.  ch.  45. 
But  it  is  clear  the  reference  in  the  depositions  to  section  2 
is  to  section  2  of  the  Act,  58  Vict.  ch.  52,  by  which  two  jus- 
tices of  the  peace  acting  together,  were  for  the  first  time 
added  to  the  list  of  persons  included  in  the  meaning  of  the 
word  "  Judge  "  as  used  in  the  Act  56  Vict.  ch.  45. 

The  order  recites  that  on  the  19th  day  of  January, 
1897,  "  the  above  neglected  children  have  been  brought 
before  us  on  information  made  before  us  on  oath  by  the 
Rev.  John  R.  Black,  who  in  our  opinion  is  acting  bond 
fide  in  the  interest  of  the  said  children  in  order  that  we 
might  determine  if  the  said  children,  be  dependent  and 
neglected  children  within  the  meaning  of  the  statute  in 
such  cases  made  and  provided." 

The  information  charges  that  the  children,  at  the  said 
city  of  Kingston,  on  the  13th  day  of  January,  were  found 
in  a  destitute  condition,  growing  up  without  proper  par- 
ental control,  and  in  circumstances  exposing  them  to- 
physical  and  moral  peril. 

And  the  order  following  the  directions  of  section  14 
finds  and  states  that  the  children  are  dependent  and 
neglected  children  within  the  meaning  of  the  Act  for 
the  Prevention  of  Cruelty  to  and  the  better  Protection 
of  Children. 

It  also  states  the  age  of  the  children,  and  the  name, 
religion  and  occupation  of  their  father,  that  their  mother 
is  dead,  and  that  their  father  has  abandoned  them. 

While  it  may  be  said  that  the  order  does  not  specif  jr 
with  great  clearness  the  exact  description  of  neglected 
children,  under  which  these  children  come,  it  shews  that 
the  proceeding  was  undoubtedly  under  section  13  and  the 
following  sections,  and  not  under  section  2. 

David  Granger  was,  on  the  18th  of  January,  served  with  a 
summons  signed  by  the  mayor  to  appear  on  the  19th  of  Jan- 
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uary  before  him  at  the  Police  Court  to  answer  to  the  infor-  Judgment, 
mation  already  referred  to,  and  appeared  and  was  examined   Moss,  J.A. 
on  oath  before  Messrs.  Elliott  and  Ryan,  with  reference  to 
his  children.     The  proceedings  were  partly  taken  on  the 
18th,  and  Granger  complains  that  he  was  not  duly  noti- 
fied. 

The  order  directs  that  the  children  be  delivered  into  the 
care  and  custody  of  the  Children's  Aid  Society  of  King- 
ston, and  be  taken  to  its  temporary  home  or  shelter  at 
Kingston,  to  be  there  kept  until  placed  in  an  approved 
foster  home,  pursuant  to  the  provisions  of  the  Act. 

David  Granger  has  given  notice  of  his  intention  to  enter 
and  prosecute  an  appeal  at  the  General  Sessions  of  the 
Peace,  in  and  for  the  county  of  Frontenac,  on  the  ground 
that  the  children  were  not  found  in  a  destitute  condition 
or  growing  up  without  parental  control,  or  in  circum- 
stances exposing  them  to  physical  and  moral  peril ;  that 
the  prosecution  was  conducted  without  any  notice  to  him  ; 
that  Messrs.  Elliott  and  Ryan  had  no  jurisdiction  to 
adjudicate  upon  the  matters  in  question  ;  and  that  the 
order  is  informal,  illegal,  and  insufficient. 

The  motion  for  prohibition  is  based  upon  the  ground 
that  no  appeal  lies  from  an  order  made  by  u  a  Judge " 
under  the  sections  referred  to,  and  that  the  chairman 
and  members  of  the  General  Sessions  of  the  Peace,  have 
no  jurisdiction  to  entertain  an  appeal,  and  that  there  was 
no  proper  notice  of  the  appeal  given  to  or  by  any  party 
to  the  proceedings. 

The  argument  before  me,  was  directed  almost  exclu- 
sively to  the  question  of  jurisdiction,  and  the  question  is 
whether  an  appeal  lies  from  the  order  to  the  General  Ses- 
sions under  the  provisions  of  R.  S.  0.,  (1887)  ch.  74,  sec. 
4,  and  sec.  879  et  seq.  of  the  Criminal  Code,  1892 

The  Act  under  which  the  order  was  made,  is  the  outcome 
of  an  endeavour  to  blend  and  adapt  the  provisions  of  sev- 
eral Imperial  and  some  Provincial  Acts,  each  of  which 
deals  with  one  part  or  branch  of  the  general  subject  of  the 
care  and  protection  of  children,  into  one  enactment,  and 
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Judgment,  to  make  applicable  to  the  whole,  some  provisions  which, 
Mobs,  j.a.  in  their  original  places,  were  applicable  only  to  one  set  of 
circumstances.  Recourse  has  been  had  to  the  provisions 
of  the  following  Imperial  Acts :  The  Industrial  Schools 
Act,  1866,  29  &  30  Vict.  ch.  118,  The  Industrial  Schools 
Amendment  Act,  1880,  43  &  44  Vict;  ch.  15,  The  Preven- 
tion of  Cruelty  to  and  Protection  of  Children  Act,  1889, 
52  &  53  Vict.  ch.  44,  since  superseded  by  the  57  &  58  Vict 
ch.  41  (1894),  The  Custody  of  Children  Act,  1891,  54  Vict, 
ch.  3,  and  to  the  provisions  of  the  Industrial  Schools  Act, 
R.  S.  O.,  (1887)  ch.  234,  and  other  Provincial  Acts,  with 
the  result  that  there  is  produced,  a  comprehensive  set  of 
enactments  dealing  with  at  least  three  branches  of  the 
subject  of  the  care  and  protection  of  children.  These 
appear  to  be  : — 

1.  The  prevention  or  punishment  of  cruelty  to  children 
by  adults  or  persons  above  the  age  of  sixteen  years. 

2.  The  rescue  and  care  of  children  under  fourteen  or 
sixteen,  according  to  sex,  who  have  not  yet  been  guilty  of 
any  legal  offence,  but  who  from  their  circumstances  and 
surroundings,  are  in  special  danger  of  being  ruined  unless 
promptly  rescued. 

3.  The  reclamation  and  care  of  certain  classes  of  juve- 
nile offenders. 

It  was,  I  think,  intended  that  adults  and  persons  above 
sixteen  years  of  age,  falling  within  the  first  class  of  cases 
as  persons  charged  with  acts  of  cruelty  or  wrong  to  chil- 
dren under  the  Act,  should  be  dealt  with  by  a  different 
tribunal  to  that  which  was  created  for  the  purpose  of  deal- 
ing with  the  cases  falling  under  the  second  class  of  cases 
dealt  with  by  the  Act. 

The  cases  of  persons  falling  under  the  first  class,  seem 
assigned  to  police  magistrates  or  justices  of  the  peace,  or 
to  the  Court  of  Summary  Jurisdiction  (which  as  defined 
by  the  Act,  means  and  includes  any  police  or  stipendiary 
magistrate,  or  two  justices  of  the  peace  acting  together), 
with  perhaps  the  single  exception  occurring  under  sub-sec. 
2  of  sec.  7,  where,  possibly  through  inadvertence,  a  Judge 
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-as  defined  by  the  Act,  is  substituted  for  a  Court  of  Sum-   Judgment, 
mary  Jurisdiction.  Mow,  J.A. 

Sections  2,  3,  4,  5,  7  and  8  of  the  Act  deal  with  the  first 
-class  of  cases.  Their  provisions  are  similar  to  those  of 
sees.  1,  2,  3,  4,  6,  and  8  of  the  Imperial  Act,  52-53  Vict, 
ch.  44.  Section  6  of  our  Act  is  the  counterpart  of  section 
5  of  the  Imperial  Act.  Section  10  of  the  latter  Act  gives  an 
appeal  to  the  Quarter  Sessions  in  the  case  of  any  applica- 
tion under  section  5,  to  any  party  thinking  himself  aggrieved 
by  any  order  or  decision  of  the  Court.  Our  Act  contains  no 
similar  provision.  Sections  9,  14  and  15  of  the  Imperial 
Act  are  found  as  sections  25,  26  and  27  of  our  Act. 

All  the  cases  falling  under  the  second  class,  appear  to  be 
assigned  to  a  "  Judge,"  who  as  defined  by  the  Act  as  amen- 
ded, may  be  a  Judge  of  the  High  Court  of  Justice  or  a 
Judge  of  the  County  Court,  or  a  retired  Judge  of  the 
High  Court  or  County  or  District  Court,  or  a  stipendiary 
magistrate,  or  a  justice  of  the  peace,  specially  appointed  as 
a  commissioner  for  the  trial  of  juvenile  offenders,  or  two 
justices  of  the  peace  acting  together. 

In  these  cases  no  convictions  are  made  by  the  Judge,  and 
the  orders  he  may  make,  are  chiefly  in  relation  to  the  cus- 
tody and  care  of  children,  though  in  one  or  two  instances, 
he  may  make  orders  in  respect  to  their  maintenance. 

The  case  of  the  juvenile  offender  is  left  to  be  dealt  with  . 
in  the  first  instance  by  the  magistrate  or  justice  before 
whom  he  has  been  brought  for  trial. 

The  children  in  this  case  come  within  the  second  class  of 
-cases  dealt  with  by  the  Acts. 

Sections  13  and  14  are  based  upon  the  somewhat  similar 
provisions  of  section  14  and  other  sections  of  the  Imperial 
Industrial  Schools  Act,  1866,  as  amended  by  the  Industrial 
Schools  Amendment  Act,  1880.  These  Acts  contain  no 
express  provision  giving  the  right  to  appeal  in  any  case, 
and  the  Imperial  Summary  Jurisdiction  Act,  1879,  42-43 
Vict.  ch.  49  (sec.  19),  gives  the  power  of  appeal  only  in 
oases  where  imprisonment  has  been  ordered,  and  does 
not  give  an  appeal  in  cases  where  a  fine  only  has  been 
73 — VOL.  XXVIII.  O.R. 
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Judgment,  imposed ;  or  against  a  custody  order,  a  maintenance  order, 
Moefl,  J. A.  or  a  decision  in  reference  to  a  chiles  religion.  No  doubt 
it  was  thought  not  desirable  to  give  any  appeal  against 
orders  or  decisions  made  or  given  under  provisions,  the 
objects  of  which  are  not  punitive  or  penal.  Our  Legis- 
lature has  not  seen  fit  even  to  continue  in  its  legislation 
an  enactment  with  regard  to  appeals  in  cases  under  sec- 
tion 6  similar  to  that  contained  in  the  Imperial  Act  52-53 
Vict.  ch.  44. 

Speaking  of  the  Industrial  Schools  Acts,  1866,  Lord 
Russell  of  Killowen,  C.  J.,  says  in  The  Queen  v.  Jennings, 
[1896]  1  Q.  B.  64,  at  p.  66  :  "The  scheme  of  the  Industrial 
Schools  Act  shews  that  it  is  not  a  code  of  criminal  pro- 
cedure, and  is  not  punitive  in  its  character ;  it  is  on  the 
contrary,  benevolent  in  its  aims  and  operation,  and  is 
intended  to  protect  those  children  who  come  within  its 
protection." 

I  do  not  think  the  provisions  of  sec.  4  of  R.  S.  O.  ch.  74, 
or  of  the  code,  can  apply  to  orders  made  by  a  "  Judge " 
with  respect  to  the  care,  custody,  or  maintenance  of  chil- 
dren under  the  provisions  of  the  56  Vict.  ch.  45,  as  amen- 
ded by  the  58  Vict.  ch.  52 ;  and  I  am  satisfied  that  no- 
appeal  lies  to  the  General  Sessions  from  the  order  made  in 
this  matter. 

It  happens  that  the  order  was  made  by  two  justices  of 
the  peace,  but  they  were  not  sitting  or  acting  in  their  usual 
capacity  of  justices.  They  were  performing  a  special  duty 
as  a  Judge,  to  whom  such  duty  is  assigned  by  the  Acts  in 
question,  and  their  order  should  not  be  appealable  to  the 
General  Sessions  any  more  than  should  be  a  similar  order 
made  by  a  Judge  of  the  High  Court  acting  under  the  pro- 
visions of  these  Acts. 

I  (direct  that  an  order  for  prohibition  do  issue  in  the 
usual  form. 

The  father,  David  Granger,  appealed  to  the  Divisional 
Court,  and  the  appeal  was  heard  on  October  4th,  1897, 
before  Boyd,  C,  Febguson  and  Meredith,  JJ. 
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T.  D.  Delamere,  Q.  C,  for  the  motion.  As  to  two  justi-  Argnmant. 
ces  of  the  peace  :  Paley  on  Convictions,  7th  ed.,  pp.  21  and 
22.  It  means  two  justices  having  jurisdiction  in  the  place. 
Our  right  to  appeal  rests  entirely  on  R  S.  0.  1887,  ch.  74, 
sec.  4.  Archbold's  Quarter  Sessions,  4th  ed.,  635-40  dis- 
cusses the  English  Acts  to  which  the  learned  Judge  refers. 
An  appeal  given  by  statute  cannot  be  taken  away  by  im- 
plication :  Archbold,  ibid.  pp.  635-37.  As  to  who  is  a  party 
aggrieved :  see  Verdin  v.  Wray,  2  Q.  B.  D.  608.  Among 
the  people  having  authority  to  sit  are  certain  persons 
named,  and  where  an  authority  is  exercised  under  a 
statute  of  Ontario,  the  right  of  appeal  is  given. 

H.  M.  Mowat,  contra.  I  refer  to  Boulter  v.  The  Justices 
of  Kent,  13  Timea  L.  R.  538.  There  is  ample  protection  to 
a  father  in  the  provision  as  to  habeas  corpus.  This  Act  is  a 
benevolent  Act.  The  proceedings  are  private.  Section  879 
of  the  Criminal  Code,  55-56  Vict.  ch.  29  (D.),  shews  what 
is  meant  by  a  party  aggrieved.  The  two  justices  were 
meant  to  constitute  a  Judge  :  Manders  v.  Manders,  [1897] 
1  Q.  B.  474.  This  Children's  Aid  Society  Act  is  identical 
with  Imperial  52-53  Vict.  ch.  44,  until  it  comes  to  section 
10,  which  gives  an  appeal.  The  Ontario  Legislature  have 
expressly  excluded  that  section. 

Delamere,  in  reply.  Boulter  v.  The  Justices  of  Kent, 
illustrates  that  the  whole  question  under  the  English  Act 
is  whether  the  Court  is  a  Court  of  summary  jurisdic- 
tion. The  only  appeal  to  the  English  Quarter  Sessions 
is  an  appeal  from  a  Court  of  summary  jurisdiction,  but 
that  is  not  so  under  our  Act.  That  is  why  section  10  is 
left  out,  because  there  was  no  general  provision  for  an 
appeal  in  England  as  there  is  here. 

The  judgment  of  the  Court  was  delivered  on  October 
5th,  1897,  by 

Boyd,  C.  :— 

The  method  of  legislation  demonstrates  that  no  appeal 
lies  to  the  Quarter  Sessions  in  this  matter. 
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Judgment.  The  order  is  made  under  the  special  powers  of  56  Vict 
Boyd,  0.  ch.  45  (1893),  enacted  for  the  protection  of  children.  No 
appeal  is  given  or  contemplated  by  that  Act  from  an  order 
of  "  the  Judge."  The  enquiry  is  of  a  private  character 
(section  30),  and  any  direction  given  for  the  removal  or 
well-being  of  the  child  is  subject  to  reconsideration  by  the 
Judge  under  section  17  (2). 

The  order  in  this  case  was  made  by  "  two  justices  of  the 
peace  acting  together  "  under  the  amendment  introduced  in 
1895,  58  Vict.  ch.  52,  sec.  2.  The  effect  of  this  was  to 
enlarge  the  number  of  judicial  officers  empowered  to  act 
as  Judges  under  the  former  Act,  but  it  did  not  otherwise 
change  the  character  of  the  earlier  statute. 

But  it  is  argued  that  this  amendment  empowering  two 
justices  to  act  introduced  the  provisions  of  the  Revised 
Statutes  of  18S7,  ch.  74,  sec.  4,  by  which  an  appeal  is  given 
to  the  Quarter  Sessions  in  case  of  a  conviction  or  order 
made  by  a  justice  of  the  peace.  So  to  read  the  Revised 
Statute  would  be  to  bring  in  an  appeal  totally  repugnant 
to  the  special  legislation,  and  inconsistent  with  the  whole 
machinery  devised  to  promote  the  well-being  of  neglected 
children. 

In  brief,  I  think  it  plain  that  the  "two  justices  acting 
together  "  constitute  the  legislative  Judge  provided  by  the 
Children's  Protection  Act  from  which  functionary  there  is 
no  appeal  to  the  Quarter  Sessions  or  indeed  to  any  other 
Court. 

I  would,  therefore,  affirm  the  judgment,  but  as  a  new 
case,  and  otherwise,  it  should  be  without  costs. 

A.  H.  F.  L. 
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In  be  Mills,  Newcombe  v.  Mills. 

Life  Insurance— Insurance  for  Benefit  of  Child— Satisfaction—- Evidence- 
Oral  Declarations  of  Insured. 

In  the  course  of  proceedings  for  the  administration  of  an  intestate's 
estate,  the  amount  of  a  life  policy  taken  out  by  deceased,  under  the 
Act  to  secure  to  wives  and  children  the  benefit  of  life  insurance,  in 
favour  of  his  daughter  absolutely,  and  which  had  been  paid  to  her 
guardian,  was  set  up  as  satisfaction  of  a  claim  made  on  behalf  of  the 
daughter  and  of  the  personal  representative  of  her  mother  against 
the  estate,  and  certain  oral  declarations  of  the  deceased  made  before 
effecting  the  insurance  were  proved  to  shew  such  to  have  been  his 
intention  : — 

Meld,  that  if  the  evidence  was  admissible  at  all,  which  was  doubtful,  there 
should  at  least  be  something  in  writing  evidencing  the  obligation  to 
accept  the  amount  in  satisfaction  of  the  claim  as  formal  as  the  Act 
requires  in  the  case  of  changes  in  the,  description  of,  or  apportionment 
among,  the  beneficiaries. 

This  was  an  appeal  from  the  certificate  of  the  Master  Statement. 
at  St.  Thomas  in  certain  proceedings  for  the  administra- 
tion of  the  estate  of  James  H.  Mills,  who  died  intestate  on 
July  25th,  1896. 

The  intestate,  it  appeared,  was  twice  married.  Eva 
Mills,  his  first  wife,  and  the  mother  of  Ula  Belle  L.  Mills, 
a  party  defendant  to  these  proceedings,  died  intestate  on 
April  8th,  1891,  and  at  the  time  of  her  death  was  possessed 
of  a  mortgage  made  to  her  by  her  brother,  Calvin  Russ, 
for  $1,500,  and  of  some  other  personal  property  of  no  great 
value,  and  Ula,  who  was  the  only  child  of  the  marriage, 
and  her  father,  were  the  only  persons  entitled  to  the  pro- 
perty. 

On  April  11th,  1892,  James  H.  Mills  was  appointed 
administrator  of  his  deceased  wife's  personal  estate.  Be- 
fore he  obtained  the  letters,  Calvin  Russ  had  paid  him 
$90  interest  upon  the  mortgage  to  his  wife,  and  on  April 
13th,  1892,  he  assigned  the  mortgage  to  the  Atlas  Loan 
Company,  receiving  therefor  the  sum  of  $1,590,  making 
altogether  $1,680,  which  came  to  his  hands  in  respect 
of  this  mortgage,  and  for  which,  as  administrator  of  his 
deceased  wife's  estate  he  was  bound  to  account. 

On  June  let,  1892,  he  married  the  defendant  Mary  E. 
Mills,  and  the  defendants  Norman  D.  Mills  and  James  V. 
Mills,  were  the  children  of  that  marriage. 


Digiti 


zed  by  G00gk 


864  THE  ONTARIO  REPORTS.  [VOL. 

Statement.  After  his  death  his  estate  was  found  to  be  in  an  embar- 
rassed condition,  and  the  present  administration  proceed- 
ings resulted,  and  a  claim  was  brought  in  before  the 
Master  on  behalf  of  Ula  Mills  to  prove  against  her  father's 
estate  for  the  amount  of  the  mortgage  money  received  by 
him  as  administrator  of  her  mother's  estate. 

Subsequently  the  claim  was  amended,  and  as  amended 
was  by  the  administrator  de  bonis  non  of  Ula  Mills' 
mother  as  well  as  on  behalf  of  Ula  Mills  herself. 

It  was  alleged  and  there  appeared  to  be  no  doubt  of  the 
fact  that  James  EL  Mills  in  his  lifetime  appropriated  the 
mortgage  moneys  to  his  own  use,  and  they  were  not  forth- 
coming ;  but  it  was  set  up  that  by  reason  of  certain  tran- 
sactions with  regard  to  the  policy  of  insurance  referred  to 
in  the  judgment,  any  claim  that  Ula  Mills  or  the  estate  of 
her  mother  ever  had  against  the  estate  of  James  EL  Mills 
had  been  put  an  end  to.  The  Master  disallowed  the  claim 
and  from  this  decision  the  present  appeal  was  brought. 

The  appeal  was  argued  on  June  11th,  1897,  before 
Moss,  J.  A.,  sitting  for  and  at  the  request  of  Falcon - 
bridge,  J. 

J.  M.  Olenn,  and  W.  L.  Wickett,  for  the  appellants. 

Maxwell,  for  the  plaintiffs  and  the  defendants  David  H. 
Gooding  and  Mary  E.  Mills,  as  administratrix  of  the  estate 
of  James  H.  Mills,  deceased,  and  in  her  own  right. 

F.  W.  Harcourt,  for  the  infant  defendants  Norman  D. 
Mills  and  James  V.  Mills. 

July  20th,  1897.    Moss,  J.A.  [after  stating  the  facts]  : — 

The  claim  made  and  which  has  been  disallowed  by  the 
Master  is  for  an  account  of  the  dealings  of  James  H.  Mills 
with  the  estate  of  Eva  Mills,  come  to  his  hands  as  admin- 
istrator of  her  estate,  and  to  rank  upon  his  estate  for  the 
amount  (if  any)  that  may  be  established. 

Not  long  after  obtaining  letters  of  administration  to  his 
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deceased  wife's  estate,  James  EL  Mills  made  application   Judgment, 
for  membership  in  Sparta  Circle,  No.  31,  of  the  Order  of  Mom,  J.A. 
Canadian  Home  Circles,  a  friendly  society  now  registered 
under  the  Insurance  Corporations  Act,  1892. 

The  date  of  the  application  appears  to  have  been  the 
16th  of  April,  1892,  but  apparently  it  was  not  until  July, 
1892,  that  he  received  his  membership  and  became  entitled 
to  a  beneficiary  certificate. 

In  July,  1892,  he  received  a  certificate  issued  by  the 
authority  of  the  Supreme  Court  of  the  Order  under  date 
of  July  9th,  and  sealed  by  the  Sparta  Circle  under  date 
of  July  25th,  declaring  him  entitled  to  a  sum  not  exceed- 
ing $2,000,  and  setting  forth  that  he  directed  that  at  his 
death  the  said  sum  of  $2,000,  less  all  payments  made  under 
the  total  disability  and  old  age  clauses  of  the  by-laws  of 
the  Order,  be  paid  to  Ula  B.  L.  Mills,  his  daughter. 

James  H.  Mills  retained  his  membership  until  his  death, 
and  after  that  event  the  Order  paid  the  $2,000  to  Arthur 
Smith,  the  guardian  of  Ula  Mills,  and  he  received  and 
holds  it  for  her  benefit. 

It  is  contended  by  the  parties  to  this  proceeding  inter- 
ested in  opposing  the  claim  made  on  behalf  of  Eva  Mills' 
estate,  that  the  insurance  was  effected  as  a  trust  for  the 
payment  to  Ula  Mills  of  the  share  of  her  mother's  estate, 
received  and  misapplied  by  James  H.  Mills,  and  that  the 
receipt  by  her  guardian  of  the  $2,000  was  a  payment  in 
full  of  her  share  of  her  mother's  estate. 

The  Master  has  adopted  this  view,  being  of  opinion  that 
it  was  established  that  the  insurance  was  a  trust  created 
for  the  purpose  of  securing  the  amount  coming  to  Ula 
Mills  from  her  mother's  estate. 

The  evidence  upon  which  this  conclusion  is  based  con- 
sists of  oral  declarations  made  by  James  H.  Mills  at  dif- 
ferent periods  ;  some  were  made  a  considerable  time  before 
he  made  his  application  for  membership  and  insurance, 
some  at  or  about  the  time  of  the  application,  and  some 
after  the  date  of  the  issue  of  the  certificate.  There  was 
nothing  from  him  in  writing  other  than  the  application 
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Judgment,  and  there  is  in  it  nothing  to  indicate  any  special  purpose 
Mobs  J. A.    in  naming  his  daughter  as  the  beneficiary. 

These  declarations  were  not  communicated  to  Ula  Mills 
before  the  death  of  her  father,  nor  did  she — even  if  capable 
of  giving  an  assent — assent  to  any  trust  with  regard  to  the 
insurance  moneys. 

The  provisions  of  the  Act  to  secure  to  wives  and  chil- 
dren the  benefit  of  life  insurance  apply  to  this  contract  of 
insurance,  and  the  certificate  expresses  on  its  face  that  it 
is  for  the  benefit  of  Ula  Mills.  It  may  well  be  questioned 
whether  it  is  open  to  any  person,  after  the  death  of  the 
insured,  to  shew  upon  evidence  of  expressions  of  intention, 
understandings  or  bargains  made  or  come  to  before  effect- 
ing the  insurance  and  to  which  the  beneficiary  was  no 
party,  that  the  money  secured  to  the  beneficiary  by  the 
certificate  or  policy  was,  when  paid  to  her  or  a  trustee  for 
her,  not  to  be  held  for  her  absolute  benefit  but  was  subject 
to  be  used  for  the  purpose  of  indemnifying  her  father's 
estate  or,  in  other  words,  to  pay  and  satisfy  to  the  estate 
of  Eva  Mills  the  debt  which  James  H.  Mills  owed  it,  in 
the  event  of  her  estate  making  and  establishing  the  claim ; 
or  that  its  receipt  by  her  or  a  trustee  for  her  was  to  be  a 
satisfaction  of  the  claim  against  her  father's  estate: 
Crichton  v.  Crichton,  [1896]   1  Ch.  870. 

These  would  appear  to  be  applications  of  the  insurance 
moneys  in  ways  foreign  to  the  purposes  and  intention  of 
the  Act,  and  it  is  questionable  whether  an  attempt  so  to 
divert  the  fund  ought  to  be  aided. 

Assume  (as  was  urged)  that  at  common  law,  if  a  person 
insures  his  life,  making  the  amount  of  the  policy  payable 
to  a  stranger  and  there  is  no  consideration,  a  trust  results 
for  the  insured,  and  that  if  he  makes  the  amount  payable 
to  his  wife,  child,  or  other  person  for  whom  he  is  under  an 
obligation  to  provide,  there  is  a  presumption  of  advance- 
ment capable  of  being  rebutted,  this  does  not  advance  the 
respondent's  case. 

When  an  insurance  is  created  on  a  person's  life  to  which 
the  provisions  of  the  Act  to  secure  to  wives  and  children 
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the  benefit  of  life  insurance  apply,  something  more  potent   Judgment, 
is  effected.     The  words  of  the  Act  are  stronger  than  a  mere   Moss,  J.  A. 
presumption  ef  advancement.     They  exclude  all  notion  of 
a  beneficial  interest  on  the  part  of  the  insured  in  the  insur- 
ance moneys  save  such  as  is  expressly  reserved  to  him  by 
the  Act. 

And  inasmuch  as  against  a  statute  a  resulting  trust 
cannot  arise  by  implication,  neither  should  it  be  open  to 
parties  to  shew  facts  tending  to  thwart  its  policy  and 
intention. 

But  if  they  may  be  shewn  I  think  it  should  only  be  by 
means  of  some  writing,  and  effect  should  not  be  given  to 
evidence  of  parol  statements  or  declarations  said  to  have 
been  made  by  the  insured  before  the  issue  of  the  certificate 
or  policy  of  insurance,  for  the  purpose  of  altering  or  modi- 
fying the  express  words  of  the  Act,  which  declare  that 
such  a  certificate  as  the  one  in  question  shall  enure  to  and 
be  deemed  a  trust  for  the  benefit  of  the  beneficiary  named 
in  it. 

The  words  of  the  certificate  as  well  as  of  the  Act  entitle 
XJla  Mills,  or  her  guardian  for  her  to  receive  the  $2,000 
absolutely  and  unconditionally. 

If  there  is  to  be  engrafted  upon  this  apparent  right 
a  trust,  or  fastened  upon  it  an  obligation  to  elect  to 
accept  the  amount  in  satisfaction  of  a  claim  owing  by  the 
insured  either  directly  or  indirectly  to  Ula  Mills,  there 
should  at  least  be  something  evidencing  the  trust  or  obli- 
gation as  formal  as  the  Act  requires  in  the  cases  of  changes 
in  designation  of,  or  apportionment  among,  beneficiaries. 

I  think  the  declarations  made,  even  if  receivable,  not 
sufficient  to  countervail  the  Act  or  to  convert  Ula  Mills 
into  a  trustee  or  to  place  her  in  the  position  of  one  who 
was  bound  to  receive  the  $2,000  as  a  satisfaction  of  a 
legal  claim. 

If  Mrs.  Goodwin's  account  is  correct,  James  H.  Mills 
was  not  speaking  the  truth  to  her,  for  he  told  her  when 
he  was  seeking  to  get  her  husband  to  become  his  bonds- 
man that  he  had  his  life  insured  to  pay  Ula  her  mother's 
74— VOL.  XXVIII.  o.R. 
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Judgment,  claim  in  case  anything  happened  to  him,  that  he  insured 
Mobs,  J.A.  for  $2,000  to  pay  the  $1,500  and  some  things  that  were  in 
the  house,  whereas  he  had  not  then  received  the  $]  ,500 
nor  had  he  even  applied  for  membership  and  insurance  in 
the  order.  Or  it  may  be  that  she  entirely  misapprehended 
the  words  actually  spoken. 

The  other  declarations  deposed  to  are  not  inconsistent 
with  an  intention  that  Ula  Mills  was  to  have  the  full 
benefit  of  the  insurance  moneys,  and  they  do  not  raise  a 
case  calling  for  election  by  her — even  if  as  an  infant  she 
could  make  an  election.  It  would  be  most  unsafe  to  con- 
vert her  into  a  trustee  or  deprive  her  of  the  full  benefit 
of  the  insurance  upon  the  testimony  given.  There  is  even 
less  ground  for  holding  the  present  administrator  of  Eva 
Mills'  estate  bound  by  what  has  been  shewn.  It  is  true 
that  whatever  he  may  recover  from  James  H.  Mills'  estate 
in  this  proceeding  may  go  to  Ula  Mills.  But  as  adminis- 
trator he  does  not  represent  her.  It  does  not  appear 
whether  Eva  Mills  owed  any  debts  at  the  time  of  her 
death  which  are  yet  unpaid,  but  whether  or  not,  whatever 
may  come  to  the  hands  of  the  administrator  does  not  im- 
mediately vest  in  or  belong  to  Ula  Mills.  His  claim  to 
make  the  representatives  of  James  H.  Mills  account  for 
what  came  to  his  hands  as  administrator  of  Eva  Mills, 
cannot  be  affected  by  the  receipt  by  Ula  Mills,  or  her 
trustee,  of  these  insurance  moneys  which  never  were  and 
never  could  be  part  of  Eva  Mills'  estate. 

I  think  the  appeal  must  be  allowed.  The  costs  of  the 
appellants  and  the  administrators  of  James  H.  Mills  may 
be  paid  out  of  his  estate.     No  costs  to  the  other  parties. 

A.  H.  F.  L. 
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[QUEEN'S  BENCH  DIVISION.] 

Regina  v.  McEae. 

Justice  of  the  Peace — Jurisdiction — Associate  Justices— Bequest. 

Where  a  party  charged  comes  or  is  brought  before  a  magistrate  in  obedi- 
ence to  a  summons  or  warrant,  no  other  magistrate  can  interfere  in  the     # 
investigation  of  or  adjudication  upon  the  charge,  except  at  his  request. 

On  the  1st  March,  1897,  a  rule  nisi  was  granted  by  the  Statement. 
Court  to  quash  the  summary  conviction  of  the  defendant, 
made  by  J.  B.  Horrell,  mayor  of  the  town  of  Midland,  and 
ex  officio  a  justice  of  the  peace  for  the  county  of  Simcoe, 
for  an  assault,  upon  the  following  grounds  : — 

1.  That  other  justices  of  the  peace  for  the  county  of 
Simcoe,  who  desired  to  take  part  in  the  hearing  of  the 
charge  against  the  defendant,  upon  the  return  of  the  sum- 
mons issued  by  Mr.  Horrell,  had  a  legal  right  to  take  part 
in  the  hearing  of  and  adjudicate  upon  and  determine  the 
charge,  and  Mr.  Horrell  had  no  jurisdiction  to  hear  and 
determine  the  charge  to  the  exclusion  of  other  justices  of 
the  peace  for  the  county  of  Simcoe  who  desired  to  take 
part  in  hearing  and  determining  the  charge. 

2.  That  three  other  justices  of  the  peace  for  the  county 
of  Simcoe,  duly  qualified  to  hear  and  determine  the  charge, 
and  who  had  jurisdiction  in  the  matter,  actually  heard  and 
determined  the  charge  along  with  Mr.  Horrell,  and  gave 
their  judgments  dismissing  the  charge,  and  gave  the  defen- 
dant a  certificate  of  dismissal  in  respect  of  such  charge. 

3.  That  the  conviction  by  Mr.  Horrell  was  not  a  convic- 
tion supported  by  the  majority  of  the  justices  of  the  peace 
who  heard  and  determined  such  charge,  and  was  illegal  by 
reason  thereof. 

4.  That  the  justices  of  the  peace  who  heard  such  charge 
disagreed,  and  no  conviction  could  be  made. 

It  appeared  that  a  summons  was  issued  by  Mr.  Horrell 
calling  upon  the  defendant  to  appear  and  answer  the  charge, 
and  that  the  defendant  did  appear  before  Mr.  Horrell  pur- 
suant thereto,  and  pleaded  "not  guilty,"  whereupon  three 
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Statement,  other  magistrates,  without  the  request  or  consent  of  Mr. 
Horrell,  appeared  and  heard  the  evidence  adduced,  and 
gave  judgment  dismissing  the  complaint;  but  Mr.  Horrell 
gave  judgment  convicting  the  defendant  of  the  assault 
charged,  and  made  a  formal  conviction  under  his  hand  and 
seal.  There  was  evidence,  also,  that  the  other  magistrates 
n  were  present  at  the  request  of  the  defendant. 

On  the  14th  May,  1897,  McCarthy,  Q.  C,  and  R  0.  Cam- 
eron supported  the  rule  nisi,  before  a  Court  composed  of 
Armour,  C.  J.,  and  Falconbridge  and  Street,  JJ.,  and 
referred  to  sec.  839  et  seq.  of  the  Criminal  Code,  1892 ; 
Regina  v.  Milne,  25  C.  P.  94 ;  Rex  v.  Sainsbwry,  4s  T.  R. 
451 ;  Brown  v.  Nicholson,  5  C.  B.  N.  S.  468 ;  Tarry  v. 
Newman,  15  M.  &  W.  645 ;  Ex  p.  Carignan,  5LC.R 
479  ;  Regina  v.  Riley,  12  P.  R.  98. 

Aylesworth,  Q.  C,  for  the  prosecutor,  shewed  cause  and 
referred  to  the  Consolidated  Municipal  Act,  1892,  sec.  432 ; 
Dickinson's  Quarter  Sessions,  6th  ed.,  p.  11;  Archbold's 
Quarter  Sessions,  4th  ed.,  p.  112. 

Armour,  C.  J.  (at  the  close  of  the  argument) : — 

We  think  there  is  no  difficulty  about  the  case.  Mr. 
Horrell  issued  the  summons,  and  the  defendant  appeared 
before  him  and  pleaded  not  guilty.  Mr.  Horrell  was  then 
seized  of  the  case,  and  no  other  magistrate  had  a  right  to 
sit  with  him  or  to  adjudicate  or  interfere  in  any  way, 
unless  at  his  request  It  is  not  to  be  tolerated  that  the 
accused  should  bring  with  him  when  he  comes  up  for  trial 
partisan  justices  who  insist  upon  his  acquittal.  Look  at 
the  consequences.  Suppose  a  man  were  charged  with 
murder  and  brought  before  a  magistrate,  he  might,  no 
matter  what  the  evidence,  be  discharged  upon  the  pre- 
liminary hearing  by  packing  the  bench  with  friendly 
justices.  All  the  justices  in  each  county  are  equal  in 
authority,  but,  as  it  would  be  contrary  to  the  public 
interest  as  well  as  indecent  that  there  should  be  a  contest 
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between  different  justices,  we  must  lay  down  the  rule  that  Judgment, 
when  a  party  charged  comes  or  is  brought  before  a  magis-  Armour,  C. J. 
trate   in  obedience  to  a  summons  or  warrant,  no  other 
magistrate  shall  interfere  in  the  investigation  of  or  adjudi- 
cation upon  the  charge,  except  at  his  request. 

Rule  nisi  discharged  with  costs. 

E.  B.  B. 


Attorney-General  v.  Cameron. 

Revenue— Succession  Duty  Act,  55  Vict,  ch.  6  (O.)— Capital— Final  Dis- 
tribution— Duty  Payable. 

Held,  in  addition  to  the  findings  reported  in  this  case  in  27  O.  R.  380,  that 
under  the  Succession  Duty  Act,  55  Vict.  ch.  6  (O.),  the  duty  payable  on 
the  capital  was  deferred  until  the  final  distribution  thereof,  which  was 
the  time  when  the  moneys  under  the  directions  of  the  will  reached  the 
hands  of  the  persons  who  should  become  entitled  thereto,  and  that  the 
duty  then  payable  would  be  on  the  amount  then  actually  distributed, 
whether  increased  by  accumulations,  or  by  the  rise  in  value  of  lands  or 
securities,  or  decreased  by  loss. 

A  special  case  was  stated  for  the  opinion  of  the  Court   Statement, 
in  this  action  for  the  purpose  of  ascertaining  the  amount 
of  succession  duty  payable  under  the  Act  55  Vict.  ch.  6 
(O.),  by  the  estate  of  Alexander  Cameron. 

The  testator  died  on  15  th  May,  1893,  and  his  will  and 
a  codicil  thereto  bore  date  the  12th  of  May  of  that  year. 
The  purport  of  the  will,  so  far  as  material,  is  stated  in  the 
report  of  the  decision  (27  O.  R  380),  and  the  case  was  sub- 
sequently amended  as  set  out  in  the  following  judgment  of 
Rose,  J.,  before  whom  the  amended  case  was  argued  on 
the  15th  day  of  October,  A.D.  1897. 

John  R.  Cartvrright,  Q.C.,  for  the  Attorney-General. 
E.  D.  Armour,  Q.C.,  for  the  defendants. 
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Judgment.    September  25, 1897.     Rose,  J.  :— 


Row,  J. 


Since  giving  my  judgment  herein,  the  special  case  was 
amended  so  as  to  obtain  a  further  opinion  upon  a  point 
thought  not  to  have  been  covered  by  the  previous  case. 
The  amendment  reads  as  follows  : — 

"12.  The  plaintiff  further  alleges  that  if  the  Court 
should  be  of  opinion  that  payment  of  duty  on  the  capital 
sum  and  legacies  should  be  deferred  until  distribution  and 
payment  thereof  respectively,  the  duty  should  be  computed 
and  payment  made  as  follows  : — On  the  legacies  which  are 
payable  before  the  final  distribution,  on  the  amount  of 
each  legacy  as  it  is  paid  ;  and  as  to  the  capital  that  duty 
should  be  computed  and  paid  upon  the  amount  of  capital 
actually  distributed  at  the  final  distribution,  whether  the 
same  may  have  been  increased  by  accumulations  or  by  rise 
in  value  of  lands  or  securities,  or  should  have  been 
diminished ;  while  the  defendants,  while  they  agree 
with  the  plaintiff  as  to  duty  on  pecuniary  legacies, 
allege  that,  as  to  payment  of  duty  on  the  capital,  the 
same  should  be  computed  as  follows : — On  ascertaining 
the  present  value  (at  the  time  of  the  death  of  the  said  late 
Alexander  Cameron)  of  the  actual  sum  at  which  the  estate 
was  sworn  (less  testamentary  expenses,  legacies  and  suc- 
cession duty  now  payable,  and  less  the  duty  on  the  annu- 
ities) which  is  payable  in  twenty-one  years  if  all  annuitants 
are  then  deceased,  but  if  any  are  alive  the  amount  of 
capital  to  produce  the  annuities  to  be  deducted,  and  the 
present  value,  as  aforesaid,  to  be  ascertained  of  such 
capital  payable  after  the  expectation  of  life  of  the  annu- 
itants at  that  time,  and  that  the  duty  so  ascertained  shall 
be  payable  as  and  when  the  distribution  shall  be  made." 

"  Question  5.  How  should  the  duty  be  computed,  upon 
what  sum  or  sums,  and  when  paid  on  the  capital  sum  of 
the  estate?" 

I  think  I  have  in  effect  already  answered  the  questions 
now  submitted  to  me.  The  parties  agree,  as  appears  from 
the  paragraph  quoted,  that  the  duty  on  the  legacies  which 
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are  payable  before  the  final  distribution  is  to  be  computed  Judgment, 
on  the  amount  of  each  legacy  as  it  is  paid.  This  is,  as  I  Rose,  J. 
understand  it,  in  accordance  with  the  principle  of  the 
judgment  already  given.  As  to  the  capital,  I  think  the 
duty  to  be  computed  and  paid  is  to  be  upon  the  amount  of 
capital  actually  distributed  upon  the  final  distribution, 
whether  the  same  may  have  been  increased  by  accumula- 
tions or  by  rise  in  values  of  lands  and  securities,  or  have 
been  diminished.  It  occurs  to  me  in  this  way :  Assume 
that  a  parcel  of  land  was  directed  to  be  sold  when  the 
period  of  distribution  should  arrive,  and  the  proceeds  dis- 
tributed. The  value  of  such  parcel  of  land  would  be  either 
the  same  as  at  the  time  of  the  death  of  the  testator  or 
greater  or  less,  according  to  the  then  market  value.  If  in 
addition  to  the  proceeds  of  the  land  the  rents  were  directed 
to  be  accumulated  and  divided  at  such  period  of  distribu- 
tion, such  rents,  it  seems  to  me,  should  bear  their  portion 
of  the  succession  duty  in  the  hands  of  the  person  to  whom 
they  were  directed  to  be  paid.  And  so  if  a  sum  of  money 
was  directed  to  be  put  out  .at  interest  and  the  interest 
accumulated  and  divided  with  the  principal,  it  would 
appear  reasonably  clear  that  the  sum  distributed  pursu- 
ant to  such  direction  would  be  the  principal  plus  the 
interest,  unless  the  sum  had  been  lessened  by  loss,  for  the 
person  receiving  is  the  one  to  pay  the  duty. 

I  am  also  of  the  opinion  that  the  period  of  distribution 
is  not  necessarily  the  end  of  the  twenty-one  years  referred 
to  in  the  paragraph.  At  page  387  in  the  reported  judg- 
ment, I  said :  "  The  principle  of  that  section  seems  by 
itself  clear  enough,  namely,  that  the  succession  duty 
is  to  be  paid  by  the  person  who  takes  the  estate,  but  not 
until  he  is  entitled  to  possession  or  actual  enjoyment." 

I  think,  therefore,  that  until  the  parties  are  entitled  to 
possession  or  to  actual  enjoyment  of  the  moneys  directed 
to  be  paid  to  them,  the  duty  is  not  payable  and  the 
amount  of  such  duty  cannot  be  ascertained  until  such  time 
arrives.  I  imagine  the  difficulty  has  arisen  with  refer- 
ence to  the  meaning  of  the  words  "final  distribution." 
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As  I  understand  it,  there  is  a  final  distribution  of  the 
estate  when  under  the  directions  of  the  will  the  moneys 
reach  the  hands  of  the  persons  entitled  thereto. 

G.  F.  H. 


MUNRO  ET  AL.  V.   WALLER.      (No.    2.) 

Damages — Measure  of— Breach  of  Covenant  not  to  Assign  Lease — Evidence 
—  Varying  Report. 

Upon  breach  of  a  covenant  in  a  lease  not  to  assign  without  leave,  the 
lessors  are  entitled  to  recover  as  damages  such  sum  of  money  as  will 
put  them  in  the  same  position  as  if  the  covenant  had  not  been  broken 
and  they  had  retained  the  liability  of  the  defendant  instead  of  an 
inferior  liability,  but  in  estimating  the  value  of  the  defendant's  liabil- 
ity allowance  must  be  made  for  the  vicissitudes  of  business  and  the 
uncertainty  of  life  and  health. 

Upon  appeal  from  a  referee's  report  the  damages  were  reduced  from 
$3,897.62  to  §500. 

Williams  v.  Earle,  L.  R.  3  Q.  B.  739,  followed. 

Statement.  This  was  an  appeal  by  the  defendant  from  the  report  of 
Mr.  Cartwright,  an  official  referee,  dated  18th  December, 
1896,  assessing  the  damages  of  the  plaintiffs  at  83,897.62. 

The  action  was  brought  by  the  plaintiffs,  as  lessors, 
against  the  defendant,  as  assignee  of  the  lessee,  to  recover, 
in  the  alternative,  the  arrears  of  rent  due  under  the  lease 
and  certain  taxes  and  insurance  premiums,  or  damages  for 
breach  of  the  covenant  not  to  assign  without  leave,  the 
defendant  having  set  up  as  a  defence  to  the  action  for  the 
recovery  of  the  arrears  of  rent,  taxes,  and  insurance 
premiums,  that  he  had  on  the  28th  December,  1894,  and 
before  they  became  due,  assigned  the  lease  and  the  unex- 
pired term  of  it  to  one  William  Patterson. 

By  the  judgment  pronounced  and  entered  after  the  trial 
of  the  action,  it  was  declared  that  the  defendant  had 
broken  the  covenant  not  to  assign  without  leave,  and  it 
was  referred  to  Mr.  Cartwright  to  ascertain  the  damage 
(if  any),  past  and  future,  to  which   the  plaintiffs  were 
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entitled  bjT  reason  of  the  defendant's  breach  of  the  coven-  Statement, 
ant  not  to  assign  without  leave  :  see  28  O.  R.  290. 

The  report  appealed  from  was  made  under  this  refer- 
ence. The  referee  found,  upon  the  evidence,  that  the 
defendant,  at  the  time  he  assigned  the  lease,  was  solvent 
and  able  to  pay  the  rent  as  it  would  become  due,  and  to 
perform  the  other  covenants  which  were  subsequently 
broken  by  the  non-payment  of  the  taxes  and  the  insur- 
ance premiums,  and  that  the  assignee  Patterson  was  at  that 
time  insolvent  and  "  without  means,  without  business,  and 
without  credit."  The  amount  allowed  for  past  damages 
(i.e.,  damages  up  to  the  date  of  the  report)  was  $1,551.62, 
and  for  future  damages,  $2,346. 

The  past  damages  were  made  up  of  the  rent  and  taxes 
in  arrear,  and  $400  for  past  breaches  of  the  covenant  to 
repair;  and  the  future  damages  by  capitalizing  all  the 
accruing  instalments  of  rent  down  to  the  expiration  of  the 
lease,  the  future  insurance  premiums  to  the  same  date;  and 
the  $2,346  represented  the  value,  at  the  date  of  the  report, 
of  those  sums  so  capitalized. 

No  allowance  was  made  for  future  taxes  or  repairs,  the 
referee  having  come  to  the  conclusion  that  there  was  no 
basis  on  which  he  could  "  attempt  to  estimate  "  them. 

The  appeal  was  heard  by  Meredith,  C.J.,  in  Court,  on 
the  28th  January,  1897. 

D.  Urquhart,  for  the  defendant,  contended  (1)  that  the 
referee  had  improperly  allowed  damages  for  the  alleged 
substitution  of  a  man  of  inferior  responsibility  for  the 
defendant ;  (2)  that  it  was  the  duty  of  the  plaintiffs  to  do 
something  to  diminish  their  loss  by  reletting  the  premises ; 
and  (3)  that  the  $400  was  improperly  allowed  for  injuries 
to  the  buildings.  He  cited  Williams  v.  Earle,  L.  R  3  Q.  B, 
739 ;  Gullerton  v.  Miller,  26  O.  R.  36,  44  ;  Lepla  v.  Rogers, 
[1893]  1  Q.  B.  31,  37 ;  Rae  v.  McDonald,  13  O.  R.  352. 

C.  Millar,  for  the  plaintiffs,  referred  to  Patching  v. 
Smith,  28  O.  R.  201 ;  Lilley  v.  Doubleday,  7  Q.  B.  D.  510; 
McMahon  v.  Field,  ib.  591. 
75 — VOL.  XXVIII.  O.R. 
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Judgment       October  22,  1897.     Meredith,  C.J.  (after  stating  the 

Meredith,    facts  as  above) :— 
C.J. 

The  referee  proceeded  in  assessing  the  damages  upon 
the  rule  laid  down  in  WiUiams  v.  Earle,  L.  fi.  3  Q.  B.  at 
p.  751,  that  the  damages  which  the  plaintiffs  were  entitled 
to  recover  were  the  sums  of  money  which  would  put  them 
in  the  same  position  as  they  would  have  been  in  if  the 
covenant  not  to  assign  the  lease  had  not  been  broken,  and 
the  plaintiffs  had  retained  the  liability  of  the  defendant 
instead  of  an  inferior  liability. 

If  the  report  is  to  stand,  the  result  will  be  that  the 
plaintiffs  will  have  a  judgment  against  the  defendant  for 
all  the  arrears  and  for  a  sum  representing  the  cash  value 
of  all  the  future  instalments  of  rent  and  all  of  the  insurance 
premiums  down  to  the  end  of  the  lease,  besides  the  right 
to  re-enter  for  breach  of  the  covenants,  and  so  to  repossess 
themselves  of  the  demised  premises,  as  well  as  the  liability 
of  Patterson  for  all  the  rent,  taxes,  insurance  premiums, 
and  other  sums  which  he  has  or  may  become  liable  to  pay 
under  the  lease. 

On  the  argument  of  the  appeal,  the  unfairness  of  such  a 
result  struck  me  and  led  me  to  doubt  the  correctness  of 
the  decision  which  leads  to  it,  and  further  consideration 
has  not  changed  that  view,  but  has  brought  me  to  the 
conclusion  that,  whatever  may  be  the  proper  sum  to  be 
allowed,  the  amount  which  has  been  awarded  to  the  plain- 
tiffs is  very  much  in  excess  of  the  damages  which  they 
have  sustained,  measured  according  to  the  rule  laid  down 
in  Williams  v.  Earle. 

I  cannot  agree  with  the  conclusion  of  the  referee  upon 
the  evidence  as  to  the  respective  values  of  the  liability  of 
the  defendant  and  of  Patterson.  Although  I  do  not  differ 
from  him  as  to  the  measure  of  Patterson's  present  liability 
to  pay,  I  am  unable  to  agree  with  him  as  to  the  value  of 
the  defendant's  obligation  to  perform  the  covenants  of  the 
lease  by  which  he  was  bound.  The  evidence  shewed,  in 
my  opinion,  that  the  defendant  was  not  at  the  date  of  the 
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assignment  of  the  lease  to  Patterson  possessed  of  means  Judgment, 
enough  to  pay  his  liabilities  if  he  had  been  pressed  for  Meredith! 
payment  of  them ;  and,  although  he  had  up  to  that  time  °* J* 
been  able  to  pay  his  rent  under  the  lease,  and  had,  since 
he  left  the  demised  premises  and  up  to  the  time  when 
judgment  was  signed  in  this  action,  paid  his  rent  for  the 
hdtel  to  which  he  moved,  it  by  no  means  follows  that,  had 
he  retained  the  lease,  he  would  have  been  able  to  continue 
to  pay  the  rent  and  perform  the  covenants  of  the  lease  ; 
and,  indeed,  I  think  the  evidence  leads  to  the  conclusion 
that  he  could  not  have  done  it.  He  had  not  been  able  to 
pay  his  rent  punctually,  and  the  business  was  deterior- 
ating, and  must  soon,  I  think,  have  become,  if  it  was  not 
then,  an  unprofitable  one  to  carry  on.  This  element  has, 
I  think,  not  had  the  importance  attached  to  it  to  which  it 
was  entitled,  and  the  damages,  even  if  it  were  absent, 
would,  in  my  opinion,  have  been  excessive.  No  allowance 
has  been  made  for  the  vicissitudes  of  business,  and  that  of 
the  defendant  was  a  most  uncertain  one,  or  the  uncertainty 
of  life  and  health.  Though  these  chances  would  have  had 
to  be  run  by  the  plaintiffs,  had  no  breach  of  the  covenant 
been  committed,  they  are  entirely  relieved  from  them  as 
to  the  rent  and  insurance  premiums  by  the  mode  of  calcu- 
lating the  damages  adopted  by  the  referee. 

It  is,  no  doubt,  as  was  pointed  out  in  Williams  v.  EarU, 
extremely  difficult  to  measure  the  damages  in  such  cases 
as  this,  and  it  is  hard  to  give  a  reason  for  my  assessing 
them  at  the  sum  to  which  I  purpose,  so  far  as  my  decision 
may  be  able  to  effect  it,  to  reduce  them,  but  I  think  that, 
under  all  the  circumstances,  $500  is  a  sum  ample  to  cover 
them,  and  quite  as  much  as,  if  not  more  than,  the  liability 
of  the  defendant  on  the  covenants,  if  it  had  been  offered  for 
sale,  would  have  realized. 

In  the  view  I  have  taken  it  is  unnecessary  to  determine 
whether  the  decision  in  Patching  v.  Smith,  28  O.  R.  201, 
would  require  me  to  hold  ithat  the  value  of  the  right  of  the 
plaintiffs  to  re-enter  could  not  be  taken  into  consideration 
in  assessing  the  damages,  though  it  might  have  been  neces- 
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Judgment,   aary  had  I  been  of  opinion  that  the  referee's  view  as  to  the 
Meredith,    value  of  the  defendant's  liability  was  the  correct  one. 
°" J*  In  my  opinion,  the  report  should  be  varied  by  reducing 

the  damages  to  $500,  and  there  should  be  no  costs  of  the 
appeal  to  either  party. 

E.  B.B. 
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[DIVISIONAL  COURT.] 

Stratford  Turf  Association  v.  Fitch  et  al. 

Gaming—Sale  of  Betting  Privileges  on  Race  Course — Illegality — Criminal 
Code,  sec.  20J^— Unincorporated  Association. 

The  object  of  the  Legislature  in  enacting  the  latter  part  of  sub-sec.  2  of 
sec.  204  of  the  Criminal  Code  apparently  was  to  reserve  the  race  courses 
of  incorporated  associations  as  places  where  bets  might  be  made  during 
the  actual  progress  of  a  race  meeting,  without  the  bettors  being  subject 
to  the  penalties  of  that  section. 

An  agreement  for  the  sale  of  betting  and  gaming  privileges  at  a  race  meet- 
ing by  an  unincorporated  association,  who  are  the  lessees  of  an  incor- 
porated association,  the  owners  of  the  race  course,  is  not  illegal. 

An  appeal  by  the  defendants  from  an  order  of  the  Judge  Statement, 
of  the  County  Court  of  Wentworth  dismissing  a  motion 
made  by  tho  defendants  to  set  aside  the  judgment  for  the 
plaintiffs  and  for  a  new  trial  of  an  action  in  the  9th  Divi- 
sion Court  in  the  county  of  Wentworth,  in  which  the 
plaintiffs  (an  unincorporated  association)  claimed  $101  and 
interest  from  the  27th  August,  1896,  the  balance  alleged  to 
be  due  to  them  under  the  following  agreement : — 

u  The  said  Turf  Association  doth  hereby  grant  to  the 
said  Fitch  and  Stroud  the  exclusive  betting  and  gaming 
privileges  at  the  race  meeting  to  take  place  on  the  track 
of  the  above  named  association  on  the  25th  and  26th  days 
of  August,  AD.  1896,  *  *  and  the  said  Fitch  and  Stroud 
do  hereby  agree  to  pay  to  the  said  Turf  Association  the 
sum  of  $607  for  the  said  exclusive  betting  and  gaming 
privileges  *  *     ." 

The  Judge  in  the  Court  below,  in  dismissing  the  motion 
for  a  new  trial,  gave  the  following  judgment : — 

It  appears  that  this  race  meeting  was  held  within  the 
strict  woniing-of  sec.  2Q4*  of  the  Criminal  Code,  "  on  the 

*  204.  Kvery  one  is  guilty  of  an  indictable  offence,  and  liable  to  one 
year's  imprisonment,  aud  to  a  fine  not  exceeding  one  thousand  dollars, 
who — 

(a)  uses  or  knowingly  allows  any  part  of  any  premises  under  his  con- 
trol to  be  used  for  the  purpose  of  recording  or  registering  any  bet  or 
wager,  or  selling  any  pool ;  or 
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Statement  race  coarse  of  an  incorporated  association  during  the 
actual  progress  of  a  race  meeting."  I  do  not  bee  why  I 
should  add  to  this  section  the  further  condition  that  the 
association  which  owns  the  track  must  be  in  direct  charge 
and  management  of  the  races  being  held  on  their  course, 
nor  that  the  plaintiff  must  be  such  association.  No  objec- 
tion was  taken  at  the  trial  to  the  constitution  of  the  ac- 
tion ;  if  objection  had  been  taken,  any  proper  amendment 
as  to  parties  would  have  been  allowed.  I  dismiss  this 
motion  for  a  new  trial. 

The  grounds  of  appeal  were  :  (1)  that  the  judgment  was 
contrary  to  law  and  evidence  and  the  weight  of  evidence ; 
(2)  that  there  should  have  been  a  non-suit ;  (3)  that  the 
plaintiffs  were  an  unincorporated  association,  and  could 
not  bring  an  action  in  their  own  name  ;  (4)  that  the  con- 
tract, being  one  for  the  grouting  of  the  privilege  of  gamb- 
ling, was  unenforceable ;  (5)  that  the  evidence  shewed 
that  the  plaintiffs  were  not  an  incorporated  association, 
and  also  that  the  contract  was  a  gambling  transaction,  and 
therefore  the  onus  of  shewing  that  the  contract  was  not 
illegal  was  upon  the  plaintiffs  ;  (6)  that  the  defendants 
were  entitled  to  judgment  on  the  merits,  the  plaintiffs  not 
having  conformed  with  their  programme  and  contract. 

(b)  keeps,  exhibits,  or  employs,  or  knowingly  allows  to  be  kept,  exhib- 
ited, or  employed,  in  any  part  of  any  premises  under  his  control,  any  de- 
vice or  apparatus  for  the  purpose  of  recording  any  bet  or  wager  or  selling 
any  pool ;  or 

(c)  becomes  the  custodian  or  depositary  of  any  money,  property,  or 
valuable  thing  staked,  wagered,  or  pledged  ;  or 

{d)  records  or  registers  any  bet  or  wager,  or  sells  any  pool,  upon  the 
result — 

(i. )  of  any  political  or  municipal  election  ; 

(ii. )  of  any  race  ; 

(iii. )  of  any  contest  or  trial  of  skill  or  endurance  of  man  or  beast. 

2.  The  provisions  of  this  section  shall  not  extend  to  any  person  by 
reason  of  his  becoming  the  custodian  or  depositary  of  any  money,  pro- 
perty, or  valuable  thing  staked,  to  be  paid  to  the  winner  of  any  lawful 
race,  sport,  game,  or  exercise,  or  to  the  owner  of  any  horse  engaged  in 
any  lawful  race,  or  to  bets  between  individuals  or  made  on  the  race 
course  of  an  incorporated  association  during  the  actual  progress  of  a  race 
meeting. 
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The  appeal  was  argued  before  a  Divisional  Court  com- 
posed of  Armour,  C.J.,  Falconbridge  and  Street,  JJ., 
on  the  12th  May,  1897. 

Wallace  Nesbitt,  for  the  defendants,  contended  that  the 
sec.  204  of  the  Code  was  intended  to  protect  only  the  as- 
sociation owning  the  race  course,  and  was  not  intended  to 
protect  persons  to  whom  the  right  to  hold  the  races  might 
be  farmed  out.  He  referred  to  sees.  197  and  204  of  the 
Criminal  Code;  Cowan  v.  Milbourn,  L.  R.  2  Ex.  230;  Smith 
v.  White,  L.  R.  1  Eq.  626 ;  Hawke  v.  Dunn,  13  Times  L. 
R  281 ;  Carney  v.  Plimmer,  ib.  317. 

Teetzel,  Q.C.,  for  the  plaintiffs. 

October  25,  1897.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.J. : — 

The  agreement  sued  on  and  made  between  the  plaintiffs 
and  the  defendants  gave  to  the  defendants  "  the  exclusive 
betting  and  gaming  privileges  at  the  race  meeting  to  take 
place  on  the  track  of  the  above  named  association  on  the 
25th  and  26th  days  of  August,  1896." 

The  plaintiffs  were  not  incorporated,  but  no  objection 
was  taken  at  the  trial  to  the  want  of  incorporation,  and, 
if  taken  then,  the  learned  Judge  might  have  amended  by 
adding  the  names  of  the  individuals  composing  the  plain- 
tiff association. 

The  plaintiffs  were  the  lessees  of  "  The  Stratford  Athle- 
tic Company,  Limited/'  an  incorporated  association,  who 
owned  the  race  course  upon  which  the  race  meeting  refer- 
red to  in  the  said  agreement  took  place,  and  were  such 
lessees  thereof  for  the  year  1896. 

No  evidence  was  adduced  to  shew  that  illegal  betting 
or  gaming  was  in  the  contemplation  of  the  parties  to  this 
agreement  at  the  time  it  was  made,  nor  would  the  betting 
or  gaming  to  be  carried  on  under  this  agreement  be  neces- 
sarily illegal   under  sec.  204  of  the  Criminal  Code;  for  the 
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Judgment,  provisions  of  that  section  are  not  to  extend  to  bete  "  made 
Armour,  C.J.  on  the  race  course  of  an  incorporated  association  during  the 
actual  progress  of  a  race  meeting ;"  nor  would  it  be  neces- 
sarily illegal  apart  from  this  section  of  the  Criminal  Code. 

The  betting  and  gaming  contemplated  by  the  agreement 
•were  betting  and  gaming  to  be  made  on  the  race  course  of 
*  which  the  plaintiffs  were  the  lessees,  during  the  actual 
progress  of  a  race  meeting,  and  this  race  course  was  the 
race  course  of  an  incorporated  association,  being  the  race 
course  of  "  The  Stratford  Athletic  Company,  Limited,"  and 
it  was  not  the  less  so,  in  my  opinion,  within  the  meaning 
of  sec.  204,  by  reason  of  the  lease  thereof  to  the  plaintiffs. 

The  object  of  the  Legislature  apparently  was  to  reserve 
the  race  courses  of  incorporated  associations  as  places 
where  betting  might  be  made  during  the  actual  progress 
of  a  race  meeting,  without  the  bettors  being  subject  to  the 
penalties  of  that  section. 

In  my  opinion,  the  appeal  should  be  dismissed  with 
costs. 

E.B.B. 
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[DIVISIONAL  COURT.] 

Regina  v.  Williams. 

Criminal  Law— Coroner's  Inquest— Evidence    Voluntarily  Given— Admis- 
sibility at  Subsequent  Criminal  Trial  —66  Vict.  ch.  SI,  sec.  5  (D.J. 

The  depositions  of  a  witness  taken  at  a  coroner's  inquest  without  objec- 
tion by  him  that  his  answers  may  tend  to  criminate  him,  and  who  is 
subsequently  charged  with  an  offence  are  receivable  in  evidence  against 
him  at  the  trial. 

Regina  v.  HendtrshoU  and  Welter,  26  0.  R.  678,  overruled. 

Case  reserved.     One  Everett  Williams  was  tried  for  Stai 
manslaughter  at  the  Court  of  Oyer  and  Terminer  for  the 
county  of  Lennox  and  Addington,  before  Robertson,  J.,  at 
Napanee,  on  the  10th  day  of  May,  1897,  and  following 
days. 

Upon  the  trial,  the  counsel  for  the  Crown  proposed  to 
give  in  evidence  the  depositions  of  the  said  Everett  Williams 
taken  at  the  inquest. 

The  trial  Judge,  following  Regina  v.  Hendershott  and 
Welter,  26  O.  R.  678,  rejected  the  evidence.  The  prisoner 
was  acquitted.  The  Judge,  at  the  request  of  the  counsel 
for  the  Crown,  reserved  this  case,  with  the  question,  "  Was 
such  evidence  properly  rejected  ?  " 

The  case  was  argued  on  October  11th,  1897,  before  a 
Divisional  Court  composed  of  Armour,  C.J.,  Falcon- 
bridge  and  Street,  JJ. 

[Armour,  C.  J. — The  Court  would  not  under  the  circum- 
stances order  a  new  trial,  so  the  argument  may  be  confined 
to  the  admissibility  of  the  evidence.] 

J.  &  Cartwright,  Q.C.,  Deputy  Attorney-General,  for 
the  Crown.  Williams  appeared  as  a  witness  before  the 
coroner.  His  evidence  was  voluntarily  given,  in  the  sense 
that  he  claimed  no  privilege  and  did  not  decline  or  even 
object  to  answer  any  question.     If  he  had  objected  to 
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Argument,  answer  he  might  have  claimed  the  protection  of  the 
statute  56  Vict  ch.  31,  sec.  5  (D.).  It  is  true  in  Regina 
v.  Hendershott  and  Welter,  26  O.  R.  678,  it  was  held  the 
depositions  were  not  admissible,  but  that  was  a  decision 
of  a  single  Judge  and  the  question  has  been  passed  upon 
in  Regina  v.  Madden  and  Bowerman,  14  C.  L.  T.  (Oca  N.) 
505,  by  a  full  Court  the  other  way.  In  the  former  case  it 
was  held,  p.  681,  that  where  the  Legislature  intended 
the  privilege  to  be  claimed  it  said  so  plainly  as  in  sec  39 
of  R.  S.  C.  ch.  9  (The  Controverted  Elections  Act) ;  but  it 
may  be  more  properly  argued  that  when  the  Legislature 
intended  to  exclude  evidence  it  has  used  apt  words,  as  in 
R.  S.  C.  ch.  153,  sec.  8,  "His  evidence  shall  not  be  used 
against  him,"  and  R.  S.  C.  ch.  164,  sec.  97,  sub-sec.  3,  "But 
no  answer  *  *  shall  be  admissible."  In  this  case  the 
words  are  "No  evidence  so  given,"  that  is,  given  under 
compulsion.  Expressions  and  remarks  made  by  a  prisoner 
may  be  used  against  him,  much  more  so  should  evidence 
he  volunteers  to  give  as  a  witness. 

Clute,  Q.  C,  for  the  defendant.  The  case  stated  does  not 
disclose  whether  the  defendant  objected  to  give  evidence  or 
claimed  any  privilege.  As  the  law  formerly  stood  he 
could  decline  to  answer.  Now,  the  statute  renders  the 
objection  unnecessary ;  in  other  words,  it  says  to  the  wit- 
ness, "  It  is  no  use  declining,  you  must  answer  and  you 
will  be  protected."  I  rely  upon  the  reasoning  and  judg- 
ment in  the  Henderskott  case. 

Cartwright,  Q.  C,  in  reply.  The  statute  says  "  No  one 
shall  be  excused,"  implying  he  has  asked  to  be  excused. 

October  27th,  1897.    Armour,  C.J.  :— 

The  defendant  was  indicted  for  manslaughter,  and  upon 
his  trial  it  was  proposed  by  the  counsel  for  the  Crown  to 
put  in  evidence  the  depositions  of  the  defendant  taken 
by  the  coroner  on  an  inquest  held  by  him  on  the  body  of 
the  person  for  causing  whose  death  the  defendant  was 
indicted.  * 
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The  learned  Judge,  following  the  decision  in  Regina   Judgment. 
v.  Hendershott  and  Welter,  26  O.  R.  678,  refused  to  admit  Armour,  C. J. 
them  as  evidence  against  the  defendant,  but  reserved  the 
question  of  their  admissibility   for   the   opinion   of  this 
Court. 

Is  is  quite  plain  that  prior  to  the  passing  of  the  Act  56 
Vict.  ch.  31  (D.),  these  depositions  would  have  been  ad- 
missible. 

The  Judicial  Committee  of  the  Privy  Council  in  The  Queen 
v.  Coote,  L.  R.  4  P.  C.  599,  after  referring  to  numerous 
cases  on  the  subject,  said,  at  p.  607  :  "  From  these  cases,  to 
which  others  might  be  added,  it  results,  in  their  Lordships' 
opinion,  that  the  depositions  on  oath  of  a  witness  legally 
taken  are  evidence  against  him,  should  he  be  subsequently 
tried  on  a  criminal  charge,  except  so  much  of  them  as  con- 
sist of  answers  to  questions  to  which  he  has  objected  as 
tending  to  criminate  him,  but  which  he  has  been  improperly 
compelled  to  answer.  The  exception  depends  upon  the 
principle  '  Nemo  tenetur  seipsum  aecusare,'  but  does  not 
apply  to  answers  given  without  objection,  which  are  to  be 
deemed  voluntary." 

The  Act  56  Vict.  ch.  31  (D.),  provides  by  section  5 
thereof,  that  "  No  person  shall  be  excused  from  answering 
any  question  upon  the  ground  that  the  answer  to  such 
question  may  tend  to  criminate  him,  or  may  tend  to  estab- 
lish his  liability  to  a  civil  proceeding  at  the  instance  of 
the  Crown  or  of  any  other  person  ;  Provided,  however,  that 
no  evidence  so  given  shall  be  used  or  receivable  in  evi- 
dence against  such  person  in  any  criminal  proceeding 
thereafter  instituted  against  him  other  than  a  prosecution 
for  perjury  in  giving  such  evidence." 

In  Regina  v.  Madden  and  Bowerman,  30  C.  L.  J.  765 ; 
14  C.  L.  T.  (Occ.  N.)  505,  substantially  the  same  question 
was  raised  as  is  raised  in  this  case,  and  we  there  held  the 
deposition  to  be  admissible. 

The  reason  for  so  doing  was  that  we  were  of  the  opinion 
that  the  intention  of  the  Legislature  as  expressed  in  the 
section  was  not  to  exclude  evidence  tending  to  criminate 
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Judgment,  voluntarily  given,  but  only  such  evidence  when  given  under 
Armour,  C.J.  compulsion — that  evidence  is  to  be  deemed  to  be  given 
voluntarily  when  the  party  giving  it  may  object  to  giving 
it  and  does  not  do  so,  and  that  the  words  "  no  evidence  so 
given,"  used  in  the  section,  meant  answers  to  questions 
tending  to  criminate  which  the  witness  objected  to  answer 
and  was  not  excused  from  answering,  but  was  compelled 
to  answer. 

We  have  read  with  the  greatest  care  the  decision  of  the 
Chief  Justice  of  the  Common  Pleas  in  Regina  v.  Hender- 
shott  and  Welter,  but  see  nothing  in  it  to  at  all  shake  the 
opinion  we  expressed  in  Regina  v.  Madden  and  Bower- 
Tiaan. 

I  may  add  that  I  do  not  think  that  the  Imperial  Statute, 
26  Vict.  ch.  29,  sec.  7,  upon  which  the  case  of  Regina  v. 
Buttle,  L.  R.  1  C.  C.  R.  248,  referred  to  by  the  Chief  Jus- 
tice, was  decided  bears  any  analogy  to  the  section  of  56 
Vict.  ch.  31  (D.),  under  discussion  here,  for  the  provision 
there  was  "  that  no  statement  made  by  any  person  in 
answer  to  any  question  put  by  or  before  such  election  com- 
mittee or  commissioners  shall,  except  in  cases  of  indict- 
ments for  perjury,  be  admissible  in  evidence  in  any  pro- 
ceeding, civil  or  criminal." 

We  think,  therefore,  that  the  depositions,  proposed  to 
be  given  in  evidence,  were  admissible  and  should  not  have 
been  rejected. 

Falconbridge,  J. : — 

The  question  involved  in  this  case  was  decided  in  Regina 
v.  Madden  and  Bowerman,  by  a  Divisional  Court  com- 
posed of  the  Chief  Justice  of  the  Queen's  Bench  and  my 
brother  Street,  on  27th  November,  1894,  in  favour  of  the 
Crown.  The  judgment  of  the  Court  was  delivered  ore 
tenu8  at  the  conclusion  of  the  argument ;  and  while  a  note 
of  it  appears  in  the  December,  1894,  number  of  the  Canada 
Law  Journal,  vol.  30,  p.  765,  and  Canadian  Law  Times, 
vol.  14,  p.  505,  it  did  not  find  its  way  into  the  regular 
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reports,  and  it  does  not  seem  to  have  been  cited  to  the   Judgment. 
Chief  Justice  of  the  Common  Pleas,  who  decided  Regina  Faloonbridge, 
v.  Hendershott  and  Welter,  26  O.  R.  678.  J- 

I  think  with  great  deference  to  the  last  named  learned 
Chief  Justice,  that  the  words  "  so  given,"  in  sec.  5  of  56 
Vict.  ch.  31  (D.),  apply  only  to  evidence  given  by  a  per- 
son who  has  claimed  to  be  excused  from  answering  upon 
the  ground  that  his  answer  may  tend  to  criminate  him, 
etc.,  and  not  to  evidence  volunteered,  or  given  without 
such  claim  or  privilege.  I  cannot  in  any  other  way  give 
weight  or  significance  to  the  word  "  so."  If  the  statute 
had  read,  "  Provided,  however,  that  no  evidence  given  by 
any  such  person  shall  be  used  *  *  ,"  it  might  be 
different. 

Compare  the  language  of  R.  S.  C.  ch.  153,  sec.  8  (An  Act 
respecting  Prize  Fighting),  "  Every  person  offending  *  * 
shall  be  competent  and  compellable  to  give  evidence,  *  * 
and  no  person  examined  as  a  witness  shall  be  excused  from 
answering  any  question  on  the  ground  that  his  answer 
will  tend  to  criminate  him  ;  but  his  evidence  shall  not  be 
used  against  him  in  any  proceeding    *     *     ." 

And  R.  S.  C.  ch.  164,  sec  97,  sub-sec.  3,  contains  a  like 
clear  and  unmistakable  provision  against  the  admissibility 
of  the  evidence. 

I  think  Regina  v.  Madden  and  Bowerman,  if  not  bind- 
ing on  us,  was  well  decided,  and  that  our  judgment  should 
be  for  the  Crown. 

Street,  J.,  concurred, 

G.  A.R 
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[DIVISIONAL  COURT.] 

Nevills  v.  Ballard. 

Criminal  Law— Aggravated  Assault — Summary  Trial — Effect  of  Convic- 
tion— Release  from  Further  Criminal  Proceedings  Only  —Criminal  Code 
65-56  Vict.  ch.  29  (D.),  sec.  262,  Part  55,  sees.  786,  799. 

Where  a  charge  under  section  262  of  the  Criminal  Code,  55-56  Vict.  ch. 

29  (D. ),  of  assault  causing  actual  bodily  harm  is  brought  under  Part  55 

of  the  Code,  by  the  election  of  the  defendant  under  section  786,  to  be 

ried  summarily,  a  conviction  releases,  under  section  799  from  farther 

criminal  proceedings,  but  does  not  bar  civil  proceedings. 

Flick  v.  Brtsbin,  26  0.  R.  423,  distinguished. 

Statement.  This  was  a  motion  to  the  Divisional  Court  by  way  of 
appeal  from  the  judgment  of  Armour,  C.J.,  delivered  on 
April  27th,  1897,  directing  judgment  to  be  entered  for  the 
plaintiffs  for  $250  and  costs,  in  this  action,  which  was 
brought  by  father  and  son  for  damages  for  an  assault 
alleged  to  have  been  committed  on  the  latter. 

The  main  ground  for  appeal  was  that  the  evidence 
shewed  that  the  plaintiffs  preferred  a  complaint  against 
the  defendant  charging  him  with  having  assaulted  the  son, 
and  after  hearing  the  complaint  the  police  magistrate  con- 
victed the  defendant  and  he  was  fined  $20  and  $17  costs, 
which  he  paid,  and  that  this  payment  released  the  defen- 
dant from  all  further  or  other  proceedings,  civil  or  crim- 
inal, under  section  866  of  the  Criminal  Code. 

The  conviction  before  the  police  magistrate,  before 
whom  the  defendant  had  consented  to  be  summarily  tried, 
was  "  for  that  the  said  George  Ballard,"  the  defendant, 
"  on  February  6th,  1895,  at  and  in  the  said  city  of  Hamil- 
ton, did  unlawfully  assault  Richard  Neville  and  thereby 
occasion  him  actual  bodily  harm." 

The  motion  was  argued  on  October  6th,  1897,  before 
Boyd,  C,  Ferguson  and  Meredith,  JJ. 

Riddell,  for  the  defendant.  The  sole  point  is,  does  an 
action  for  assault  lie  under  the  Code.  It  is  Flick  v. 
Br%8bvat  26  O.  R.  423,  over  again.     The  magistrate  can 
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try  summarily  unless  the  complainant  objects.     R.  S.  C.    Argument, 
ch.  178,  sec.  73,  gives  the  old  law  which  is  changed  by  section 
864  of  the  Criminal  Code,  55-56  Vict.  ch.  29  (D.). 

Mulvey,  for  the  plaintiff.  This  was  a  complaint  for 
an  aggravated  assault  under  section  262  of  the  Criminal 
Code.  It  was  tried  under  the  summary  trial  section  by 
consent  of  the  accused,  and  was  not  a  case  of  common 
assault.  That  may  be  disposed  of  by  indictment  or  sum- 
marily by  a  justice  of  the  peace.  A  summary  conviction 
can  only  be  had  where  specially  provided  for,  which  it 
is  not  in  this  case :  section  840.  The  certificate  here 
does  not  debar  us  from  suing  for  damages  :  section  799  in 
Summary  Trial  of  Indictable  Offences,  part  55.  It  was 
under  sections  782-805  that  the  Judge  in  our  case  had 
jurisdiction. 

[Riddett.  There  was  no  certificate  here.  The  convic- 
tion is  sufficient.] 

The  conviction  is  not  covered  by  section  856  ;  but  sec- 
tion 799  is  what  applies  here.  Marchessault  v.  Qregoire,  4 
Rev.  Leg.  541.  is  almost  on  all  fours.  I  refer  also  to  E olden 
v.  King,  46  L.  J.  (Q.  B.)  N.  S.  75  ;  The  Queen  v.  Miles,  24 
Q.  B.  D.  423;  Emerson  v.  Niagara  Navigation.  Co,,  2 
O.  R.  528. 

Riddett,  in  reply.  If  neither  party  objects,  why  should 
not  a  magistrate  have  the  right  to  try  even  an  aggravated 
assault  ?  Section  864,  sub-sec.  2  of  the  Criminal  Code, 
55-56  Vict.  ch.  29,  directs  the  magistrate  to  abstain  when  he 
thinks  it  proper  that  the  proceeding  should  be  by  indictment. 
Under  the  present  statute  he  can  proceed  even  though  the 
assault  be  accompanied  by  an  attempt  to  commit  a  felony. 
Nothing  in  part  55  affects  the  jurisdiction  of  a  magistrate 
acting  under  another  part  of  the  statute.  Here  he  may 
have  been  acting  under  section  864. 

October  7th,  1897.    Boyd,  C.  :— 

Flick  v.  Brisbin,  26  O.  R.  423,  was  argued  upon  the 
constitutionality  of  sections  865  and  866  of  the  Criminal 
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Judgment.  Code,  55-56  Vict.  ch.  29  (D.).  It  was  assumed  that  the 
Boyd,  C.  conviction  for  assault,  though  with  aggravating  circum- 
stances, proceeded  by  way  of  summary  jurisdiction  under 
section  864.  The  point  now  raised  (if  it  was  tenable  there) 
was  not  presented  for  adjudication,  viz.,  that  the  assault 
was  one  under  section  262,  causing  actual  bodily  harm, 
and  not  susceptible  of  being  tried  summarily  under  part 
58  of  the  Criminal  Code.  It  appears  that  the  complaint 
in  this  .case  was  for  an  indictable  offence,  which  was 
brought~under  part  55  of  the  Code  by  the  election  of  the 
person  charged,  who,  under  section  786,  consented  to  be 
tried  summarily.  The  effect  of  a  conviction  under  this 
part  is  that  the  person  convicted  is  released  from  all 
further  or  other  criminal  proceedings  for  the  same  cause : 
section  799  of  the  Criminal  Code.  But  it  does  not  go  as 
far  as  the  conviction  under  sections  864-866,  which  bars 
further  civil  as  well  as  criminal  proceedings. 

The  point  in  the  present  appeal,  therefore,  is  not  gov- 
erned by  the  decision  in  Flick  v.  Brisbin,  and  that  case 
was  rightly  distinguished  by  the  learned  Chief  Justice  at 
the  trial,  and  his  judgment  should  be  affirmed  with  costs. 

Ferguson,  and  Meredith,  J  J.,  concurred. 

A.  H.  F.  I* 
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[DIVISIONAL  COURT.] 

Cull  v.  Roberts. 

Sale  of  Goods— Conditional  Sale— Pleadhig— Warranty— Breach  of. 

In  an  action  between  vendor  and  purchaser  for  the  price  of  a  machine  sold 
under  a  conditional  sale,  the  defendant  may  shew  that  the  machine  was 
not  as  warranted  and  so  reduce  the  claim  by  the  difference  between  the 
value  of  the  machine  as  warranted  and  its  actual  value. 

TomHnaon  v.  Morris,  12  O.  R.  311,  specially  referred  to. 

This  was  a  motion  by  the  defendants  to  the  Divisional  Statement. 
Court  by  way  of  appeal  from  the  judgment  in  the  Second 
Division  Court  in  the  county  of  Perth  of  the  Judge  of 
that  county,  whereby,  on  May  31st,  1897,  he  granted  a 
new  trial,  and  set  aside  the  judgment  entered  for  the 
defendants  at  the  trial  on  May  7th,  1897. 

The  plaintiff's  claim  was  for  $140.45  principal  and 
interest  due  under  the  following  note  : — 

"$116.66.  Mitchell,  Canada,  7th  Aug.,  1894. 

"  On  or  before  the  first  day  of  January,  1897,  for  value 
received,  I  promise  to  pay  to  J.  W.  Cull,  or  order,  at  the 
Merchants  Bank,  the  sum  of  one  hundred  and  sixteen 
-fb%  dollars  with  interest  at  seven  per  cent,  per  annum 
till  due,  and  ten  per  cent,  per  annum  after  due  till  paid. 

"  I  also  promise  and  agree  to  furnish  further  security, 
satisfactory  to  you,  at  any  time,  if  required.  If  I  fail  to 
furnish  such  security  when  demanded,  or  if  I  make  any 
default  in  payment  of  this  note  or  any  other  note  in  your 
favour,  or  should  I  dispose  or  attempt  to  dispose  of  my  land 
or  any  part  thereof,  or  of  my  personal  property,  you  may 
then  declare  this  note  due  and  payable  even  before  other 
maturity  of  the  same,  and  suit  therefor  may  be  immediately 
entered,  tried,  and  finally  disposed  of  in  the  Court  having 
jurisdiction  where  the  office  of  J.  W.  Cull  is  located,  and 
you  may  retake  possession  of  the  machinery  or  property 
so  sold  to  me,  for  which  this  note  is  given,  without  process 
of  law,  and  at  any  time  thereafter,  without  notice  to  me, 
may  sell  the  same  at  public  auction  or  private  sale,  the 
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Statement,  proceeds  thereof,  less  proper  charges  of  retaking  posses- 
sion and  sale,  to  be  applied  on  account  of  the  amount  of 
the  purchase  price  and  interest  then  unpaid  ;  such  sale  or 
right  to  sell  shall  in  no  way  affect  or  limit  my  liability  for 
the  amount  hereof,  and  for  the'f  ull  purchase  price,  or  your 
right  to  sue  for  and  recover  from  me  the  amount  hereof 
and  the  said  full  purchase  price  and  interest,  except  that 
in  the  event  of  such  sale,  I  shall  receive  credit  on  account 
as  before  provided,  and  shall  thereafter  be  liable  to  pay 
the  balance  only.  Upon  such  sale,  if  any,  my  right  to 
possession  and  delivery  before  and  after  full  payment  and 
all  my  other  rights  and  claims  thereto  shall  forever  cease. 
Subject  to  these  provisions,  I  am  to  have  possession  and 
use  of  the  machinery,  etc.,  for  which  this  note  is  given,  at 
my  own  risk  of  damage  or  destruction  from  any  cause 
whatever  ;  but  the  title  thereto  is  not  in  any  event  to  pass 
to  me  until  full  payment  of  the  purchase  price  and  interest 
or  any  obligations  or  renewals  thereof  given  therefor. 

"(Signed)        George  H.  Roberts. 
"  William  Roberts." 

The  property  for  which  the  note  was  given  was  described 
in  the  margin  of  it  as  a  Waterhouse  12  H.  P.  chain-power 
engine. 

The  defendants  disputed  the  claim  and  claimed  by  way 
of  set-off  and  counter-claim  damages  for  the  breach  by  the 
plaintiff  of  his  warranty  upon  the  sale  in  question,  the 
plaintiff  having,  as  alleged  in  the  dispute  note,  guaran- 
teed and  warranted  the  engine  to  be  capable  of  performing 
the  work  required  thereof  by  the  defendants,  and  that  he 
would  set  up  the  engine  in  such  condition  that  the  same 
would  run  properly  and  do  and  perform  the  work  required 
thereof  by  the  defendants,  and  the  purchase  having  been 
made  upon  the  plaintiff's  representations  that  the  same 
was  capable  of  doing  the  work  required  thereof  by  the 
defendants,  and  that  he  would  pay  for  all  necessary  repairs 
connected  with  the  same  and  required  to  put  the  same  in 
such  condition  to  do  the  said   work;  and  they  further 
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claimed  to  set-off  by  way  of  counter-claim  all  damages  Sj 
incurred  by  them  by  reason  of  the  plaintiff's  misrepresen- 
tations. 

The  action  was  tried  with  a  jury  who  found  a  verdict 
for  the  defendants.  In  granting  a  new  trial,  the  learned 
County  Court  Judge  said  : — 

"  Tomlin8on  v.  Morris,  12  0.  R.  311,  following  Frye  v. 
Milligan,  10  0.  R.  509,  seems  to  be  clear  authority  that 
an  action  will  not  lie  for  breach  of  warranty  where  the 
property  in  the  machine  has  not  passed  to  the  plaintiff,  at 
any  rate  until  the  property  has  passed.  I  think  now  that 
I  ought  to  have  ruled  against  the  counter-claim  at  the 
trial,  allowing  the  defendants  to  withdraw  it,  so  that  if  so 
advised  they  might  pay  the  plaintiff's  claim  which  would 
pass  the  property,  and  then  sue  on  the  alleged  warranty." 

The  defendants  appealed  to  the  Divisional  Court,  and 
the  motion  was  argued  on  October  7th,  1897,  before 
Boyd,  C,  Moss,  J.A.,  and  Ferguson,  J. 

J.  P.  Mabee,  for  the  defendants.  Tomlinson  v.  Morris, 
12  0.  R.  311,  and  Frye  v.  Milligan,  10  O.  R  509,  514, 
decide  quite  the  contrary  to  that  for  which  the  learned 
Judge  relies  upon  them.  He  would  not  let  us  give  in 
evidence  the  breach  of  warranty  in  reduction  of  the  price 
of  the  machine. 

J.  H.  Moss,  for  the  plaintiff.  The  above  cases  support 
the  Judge's  view.     The  case  is  not  simply  one  of  pleading. 

[Boyd,  C. — Surely  when  the  original  vendor  sues,  the 
defect  can  be  given  in  evidence  in  reduction  of  the  price  ?] 

That  is  not  the  effect  of  Frye  v.  Milligan.  I  refer,  also, 
to  Church  v.  Abell,  26  C.  P.  338,  1  S.  C.  R.  442.  The 
point  here  seems  a  new  one.  Church  v.  Abell,  was,  how- 
ever, a  straight  sale,  not  a  conditional  sale.  At  1  S.  C.  R., 
at  p.  471,  the  Chief  Justice  points  out  the  growth  of  the 
practice  of  letting  a  defendant  set  up  this  defence  in 
reduction  of  the  price,  in   place  of  driving   him  to  hi.\ 
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Argument,  cross-action.  It  is  pointed  out  to  be  a  mere  matter  of 
procedure.  In  case  of  a  conditional  sale,  property  does 
not  pass  till  price  paid,  and  till  then  no  right  of  action 
vests  in  the  vendee ;  he  is  not  damnified,  there  having 
been  no  breach. 

[Boyd,  C. — Why  should  the  man  be  obliged  to  pay  the 
whole  price  and  then,  perhaps  next  day,  bring  his  action  ?] 

He  can't  complain  until  the  time  of  giving  the  machine 
has  arrived. 

[Boyd,  C. —  He  has  paid  two  payments,  and  in  equity 
has  an  interest  in  the  machine.] 

As  to  the  alleged  warranty:  Benjamin  on  Sale,  3rd  Am. 
ed,  at  p.  627. 

Mabee,  in  reply. 

The  judgment  of  the^Court  was  delivered  on  October 
8th,^1897,  by 

Boyd,  C.  :— 

Tomlinson  v.  Morris,  12  0.  R.  311,  is  not  opposed  but 
rather  favourable  to  the  view  that  in  case  of  conditional 
sale  of  a  machine,  if  the  price  is  sued  for,  the  defendant 
may  shew  that  thegmachine  was  not  as  warranted  and  so 
reduce  the  claim  by  the  difference  between  the  value  of 
the  machine  as  warranted  and  its  actual  value  in  fact: 
per  Cameron,  C.J.,  at  p.  328,  and  so  Rose,  J.,  at  p.  330. 
The  observations  there  made  apply  to  the  present  action 
for  the  balance  of  the  price  to  which  the  defence  is  made 
that  there  is  a  diminution  in  value  because  the  article  was 
not  as  represented. 

This  defence  appears  to  me  to  be  competent  and  has 
been  proved  to  the  satisfaction  of  the  jury  and  the  result 
embodied  in  their  verdict  should  not  be  disturbed. 

The  direction-'of  the  learned  County  Judge  for  a  new 
trial  should  be  set  aside  and  the  verdict  affirmed,  with 
costs  of  appeal  to„the  defendant  :  see  Copeland  v.  Hum- 
Won,  9  Man.  R.  143,  which'reflects  upon  the  Ontario  deci- 
sion above  cited. 

A.  H.  F.  I* 
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[DIVISIONAL  COURT.] 

Fisken  v.  Ife. 

Partition  or  Sale— Tenant  for  Lift—Locu8\Standi—R.  S.  0.  ch.  104. 

A  sole  tenant  for  life  of  an  estate  has  no  locus  standi  under  the  Partition 
Act,  R.  S.  0.  ch.  104,  to  apply  for  sale  of  the  estate.  In  the  nature  of 
things  no  partition  is  possible  as  regards  the  life  tenancy. 

This  was  an  appeal  to  the  Divisional  Court  from  an  Statement, 
order  of  Armour,  C.  J.,  dismissing  a  motion  made  on  be- 
half of  Maria  Fisken,  for  partition  or  sale  of  certain  lands 
in  the  city  of  Toronto. 

The  petitioner  was  owner  of  a  life  estate  in  the  whole  of 
the  lands  in  question,  by  virtue  of  sundry  mesne  con- 
veyances from  one  Bentley,  life  tenant  of  the  same  under 
a  will.  She  was  also  entitled  by  assignment  to  a  share  in 
the  reversion  in  the  same  lands  after  the  life  estate. 

The  appeal  was  argued  on  October  4th,  1897,  before 
Boyd,  C,  Ferguson,  and  Meredith,  JJ. 

E.  D.  Armour,  Q.  C.,.  for  the  appellant.  Here  there 
is  no  trust  for  sale  as  in  Re  Dennis,  Downey  v.  Den- 
nis,  14  0.  R.  267.  There  are  no  conditions  attached  to 
the  life  estate.  The  English  cases  referred  to  in  Re  Den- 
nis,  proceed  to  some  extent  upon  the  English  statutes. 
Murcar  v.  Boulton,  5  O.  R.  164,  decided  that  there  is  no 
power  to  compel  a  sale  or  partition  as  against  a  tenant  for 
life ;  but  there  is  no  case  deciding  that  a  tenant  for  life 
cannot  apply  for  partition  or  sale.  The  present  Act  is 
quite  different  to  C.  S.  U.  C.  ch.  86,  sec.  4.  It  was  only 
quite  recently  that  a  doweress  was  introduced  into  the 
Partition  Act ;  it  seems  clear  she  can  apply  under  the  Act 
if  she  likes.  In  Hobson  v.  Shenvood,  4  Beav.  184,  a  tenant 
for  life  enforced  partition  against  his  co-tenants  for  life. 

[Boyd,  C. — Is  the  Act  applicable  to  a  case  when  there 
cannot  possibly  be  a  partition  ?  Here  there  must  be  sale 
if  anything.] 

78— VOL.  XXVIII.  O.R. 
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Argument,  j8  it  possible  to  partition  between  a  mortgagor  and 
mortgagee,  or  an  execution  creditor  and  an  owner  ?  This 
property  costs  more  than  it  is  worth  to  cany.  In  Lalor 
v.  Lalor,  9  P.  R.  45C,  it  was  held  a  tenant  for  life  was 
entitled  to  apply. 

[Boyd,  C. — She  was  only  tenant  for  life  of  a  share.] 

For  the  English  cases,  I  refer  to  Gaskell  v.  Gaskell,  6 
Sim.  643  ;  Pemberton  v.  Barnes,  L.  R.  6  Ch.  685  ;  Biggs  v. 
Peacock,  22  Ch.  D.  284.  We  have  a  reversionary  interest 
as  well  as  a  tenancy  for  life,  and  if  we  had  applied  on  the 
ground  of  our  reversionary  interest  there  could  have  been 
no  effectual  answer.  See,  also,  Devereux  v.  Kearns,  11 
P.  R.  452 ;  Fram  v.  Fram,  12  P.  R.  185. 

F.  Arnoldi,  Q.  C,  contra.  Section  5  of  the  Partition  Act, 
R.  S.  O.  ch.  104,  includes  life  tenants  in  genera).  Section  8 
carries  on  the  same  meaning,  and  must  refer  to  the  same  class 
of  persons  as  aro  mentioned  in  section  5.  Sections  39  and 
40,  expressly  provide  that  the  interest  of  a  life  tenant  is  not 
to  be  affected.  The  tenant  for  life  undertook  the  burden 
of  the  estate,  and  cannot  take  all  the  emoluments  during  the 
good  years,  and  then  having  let  it  run  down  and  bad  times 
coming,  apply  to  have  it  sold  and  throw  the  loss  on  the 
reversioners.  Downey  v.  Dennis,  14  O.  R.  219,  was  a  case 
where  it  was  sought  to  get  the  Court  to  interfere  with 
trustees,  and  the  Court  said  they  could  not  interfere  with 
the  discretion  of  the  trustees  under  the  will.  Nor  will 
they  wipe  out  the  provisions  of  the  will  here,  under  which 
the  gift  in  remainder  is  to  take  effect  after  the  death  of 
the  life  tenant. 

Avmowr,  in  reply. 

The  judgment  of  the  Court  was  delivered  on  October 
5th,  1897. 

Boyd,  C.  :— 

The  jurisdiction  in  partition  matters  given  by  the  Revised 
Statute,  was  not  intended  to  be  exercised  at  the  instance 
of  a  tenant  for  life  of  the  whole  estate  as  against  any  rever- 
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sioners  who  object  to  the  sale  of  the  life  estate.  This  Judgment, 
position  is  really  involved  in  the  decision  of  the  .Court  in  Boyd,  a 
Mwrcar  v.  Boulton,  5  O.  R.  164,  a  case  in  which  the  direct 
holding  was  that  a  sale  could  not  be  ordered  as  against  the 
will  of  the  life  tenaut  of  the  whole  property.  The  converse 
holds  true  for  a  like  reason  that  the  reversioners  are  not 
required  to  submit  to  a  change  in  the  character  of  the  pro- 
perty so  as  to  have  it  converted  during  the  currency  of  the 
life  estate  in  the  whole.  Here  no  partition  is  needed,  or 
is  possible  so  far  as  the  estate  in  possession  is  concerned, 
for  that  is  all  vested  in  the  petitioner ;  she  is  also  part 
owner  of  a  share  in  the  reversion,  but  does  not  desire  par- 
tition in  so  far  as  that  interest  is  concerned.  The  whole 
object  of  the  application  is  to  convert  the  entire  property  so 
as  to  get  rid  of  the  burdens  imposed  on  the  tenant  for  life  by 
the  terms  of  the  will  under  which  he  holds.  But  he  has 
undertaken  this  burden  voluntarily,  and  the  changed  cir- 
cumstances of  the  property  cannot  be  invoked  to  convert 
the  land  into  personalty  at  the  expense  or  against  the 
reasonable  opposition  of  the  reversioners. 

I  would  affirm  the  judgment  of  the  Chief  Justice  with 
costs. 

A.  H.  F.  L. 
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Rice  v.  Corporation  of  the  Town  of  Whitby. 

Municipal  Corporation* — Highways—  Obstruction — Liability — Belief  Over. 

Where  an  object  is  left  over  night  on  the  highway  unlighted  and  unguarded 
»  (in  this  case,  a  building  in  process  of  removal)  which  is  calculated  to 

frighten  horses,  and  by  which  a  horse  is  frightened,  and  an  accident 
results,  and  where  the  municipality,  though  having  notice,  have  taken 
no  precautions  to  warn  travellers,  the  municipality  is  liable,  in  the 
absence  of  contributory  negligence  ;  but  is  entitled  to  be  indemnified 
by  the  person  who  placed  the  obstruction  on  the  highway. 

Statement.  This  was  an  action  for  damages  by  Thomas  Rice 
against  the  corporation  of  the  town  of  Whitby,  for  per- 
mitting on  August  24th,  1897,  Dun  das  street,  a  public 
road  in  the  town,  to  become  out  of  repair,  and  at  a 
certain  point  to  be  negligently  and  unlawfully  obstructed 
by  a  building,  of  which  obstruction  they  had  full  notice 
and  knowledge,  or  had  the  means  of  notice  and  know- 
ledge, and  negligently  remained  ignorant.  And  the  plain- 
tiff alleged  in  his  statement  of  claim  that  on  August 
24th,  1897,  he  was  driving  on  the  road  in  question  and  his 
horses  took  fright  at  the  obstruction,  and  the  vehicle  was 
overturned,  and  the  plaintiff  injured. 

The  defendants  denied  the  plaintiff's  allegations  and 
claimed  indemnity  from  Thomas  Deverell,  who  was  made  a 
third  party,  on  the  ground  that  if  the  street  was  obstructed 
as  alleged,  the  obstruction  was  placed,  left,  and  maintained 
there  through  his  wrongful  and  negligent  act. 

The  nature  of  the  obstruction  is  stated  in  the  judgment. 

The  action  was  tried  before  Boyd,  C,  at  Whitby,  on 
October  18th  and  19th,  1897. 

W.  R.  Riddell  and  C.  A.  Jones,  for  the  plaintiff. 

J.  E.  Farewell,  Q.C.,  for  the  defendants. 

C.  J.  Holman  and  (?.  Y.  Smith,  for  the  third  party. 

October  21st,  1897.    Boyd,  C.  :— 

It  is  difficult  to  reconcile  the  various  decisions  and  dicta 
as  to  the  liability  of  the  municipality  in  cases  like  the 
present — where  an  object  is  left  on  the  highway  which  is 
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-calculated  to  frighten  horses,  and  by  which  in  this  parti-    Judgment, 
cular  case,  a  horse  is  frightened,  and  an  accident  results.    Boyd,  C. 
But  after  weighing  authorities  and  reasons  for  and  against, 
my  opinion  favours  upholding  the  conclusion  I  stated  at 
the  close  of  trial. 

I  find  upon  the  evidence  that  the  plaintiff  was  not  proved 
to  have  contributed  to  the  injury  by  his  own  negligence. 

I  find  that  the  greater  part  of  the  travelled  road  was 
obstructed  by  the  paint  shop  placed  upon  it,  so  that  but  a 
narrow  passage  was  left  to  the  north  at  the  place  where  the 
plaintiff  attempted  to  pass. 

I  find  that  there  was  such  shady  gloom  or  darkness  at 
this  part  of  the  road  that  the  obstacle  created  by  the  build- 
ing was  not  obvious  to  the  ordinary  eye  so  that  the  plain- 
tiff and  those  with  him  came  upon  it  unawares  and  un- 
warned by  ordinary  observation  during  the  night. 

I  find  that  no  proper  precaution  was  taken  to  obviate 
danger  by  placing  light  on  the  building  or  stationing  sig- 
nalmen to  warn  travellers. 

I  find  that  the  defendants,  the  corporation,  through  its 
officers  had  notice  of  the  intention  to  remove  the  building 
along  the  street  and  sanctioned  its  being  placed  and  left 
where  and  as  it  was  before  six  o'clock  of  the  night  of  the 
accident 

I  find  that  the  evidence  of  the  witness  McCeogh,  called 
by  the  corporation,  gives  perhaps  the  most  satisfactory 
account  of  the  situation  on  the  street  and  in  his  view  the 
place  was  dangerous  and  it  was  a  piece  of  carelessness  to 
leave  the  building  as  it  was. 

The  cases  cited  by  Mr.  Farewell  shew  that  the  corpora- 
tion is  entitled  to  be  indemnified  by  the  owner  of  the 
house  whose  agent  placed  the  building  on  the  highway 
and  left  it  unguarded  and  unlighted. 

Judgment  will  be  entered  for  $175  damages  and  costs  of 
County  Court  in  favour  of  the  plaintiff  against  the  corpor- 
ation defendant. 

As  between  the  corporation  and  the  added  third  party 
Deverell,  the  judgment  will  be  that  Deverell  pays  to  the 
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Judgment   corporation  the  amount  of  judgment  and  costs  paid  by 
Boyd,  0.    them  to  the  plaintiff  and  also  the  corporation's  costs  of 
defence  on  the  lower  scale. 

I  may  note  that  the  divergence  in  judicial  opinion  arises 
from  the  long  standing  controversy  between  strict  and 
liberal  construction.  Are  the  words  of  the  statute  "  keep 
in  repair  "  to  be  read  with  the  most  limited  meaning  or 
should  "a  fair,  large  and  liberal  construction"  be  given 
[R.  S.  O.  ch.  1,  sec  8  (39)]  ? 

The  Massachusetts  decisions  much  cited  in  our  cases, 
proceed  upon  the  strict  method  of  interpretation  (see 
Brown  v.  City  of  Boston,  155  Mass.  344,  352),  whereas 
other  States  adopt  the  other  method :  see  Morse  v.  Town 
of  Richmond,  8  Am.  Law  Reg.  N.  S.  81,  and  note  by 
Redfield,  J.,  where  most  of  the  important  American 
authorities  are  discussed. 

A  case  very  like  the  present  is  Bloor  v.  Town  of  Dela- 
fidd,  69  Wise.  273. 

A.  H.  F.  L. 
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[DIVISIONAL  COURT.] 

Tn  rk  Jones  v.  Julian. 

Division  Courts — Jury  Trial — Submitting  Questions — Acquiescence — 
Prohibition, 

In  a  Division  Court  action  for  the  price  of  goods  sold,  the  Judge  without 
objection  taken,  submitted  questions  to  the  jury  and  on  their  answers 
entered  a  verdict  and  judgment  for  the  plaintiff  after  the  defendant 
had,  however,  put  in  a  written  argument  in  his  own  favour  : — 

Held,  on  motion  for  prohibition,  on  the  ground  that  the  defendant  was 
entitled  to  a  general  verdict  of  the  jury,  and  that  the  Judge  had  no 
right  to  submit  questions  and  enter  a  verdict  on  them,  that  however 
this  might  be,  the  defendant  had  so  acquiesced  in  the  course  taken  as 
to  debar  him  from  obtaining  prohibition. 

This  was  an  appeal  from  an  order  of  Meredith,  C.  J.,  of  Statement. 
September  13th,  1897,  dismissing  a  motion  for  a  prohibi- 
tion to  the  Third  Division  Court  in  the  county  of  Essex, 
on  the  ground  that  the  Judge  presiding  therein,  wrong- 
fully and  without  jurisdiction  deprived  the  defendant  in 
this  action,  which  was  brought  for  the  price  of  goods  sold, 
of  his  right  to  a  trial  by  jury  of  all  the  questions  arising 
in  the  action,  and  of  his  right  to  a  general  verdict. 

The  Judge,  without  objection  taken  at  the  time,  left 
certain  questions  to  the  jury,  and  upon  their  findings  en- 
tered a  verdict  for  the  plaintiff. 

Meredith,  C.  J.,  held,  upon  the  evidence,  that  all  the 
facts  really  in  dispute  had  been  submitted  to  the  jury,  and 
that  the  Judge  had  the  power  to  enter  a  verdict  upon  the 
answers  of  the  jury  to  the  questions,  submitted  as  they  had 
been  without  objection.  He,  held,  also  that  under  sec.  304 
of  the  Division  Courts  Act,  R.  S.  O.  ch.  51,  the  practice  of  the 
High  Court  was  applicable,  and  that  placed  the  matter 
beyond  doubt. 

The  defendant,  on  October  4th,  1897,  moved  before 
the  Divisional  Court,  consisting  of  Boyd,  C,  Ferguson, 
and  Meredith,  JJ.,  against  this  order. 
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Argument.  W.  M.  Douglas,  for  the  defendant.  We  say  that  under 
the  Division  Courts  Act,  R.  S.  O.  ch.  51,  there  is  no  power 
to  submit  questions  to  the  jury.  If  there  is  no  jurisdic- 
tion for  the  Judge  to  try  the  case  after  a  jury  is  summoned, 
there  is  no  jurisdiction  for  him  to  submit  questions  to  the 
jury  and  enter  judgment  on  them  :  Gordon  v.  Denison,  22 
A.  R.  315.  [Boyd,  C. — But  you  acquiesced  and  put  in  a 
written  argument  and  endeavoured  to  get  the  benefit  of 
the  jury  trial.]  The  Division  Court  Act  provides  for  a 
jury.  [Boyd,  C. — You  should  have  said,  "  It  is  impossible 
for  your  Honour  now  to  give  any  satisfactory  judgment. 
The  case  has  not  been  properly  tried."  But  you  put  in  a 
written  argument  seeking  judgment  in  your  own  favour.] 
Gordon  v.  Denison,  seems  to  express  that  no  acquiescence 
affects  us :  see  22  A.  R.  at  p.  318.  [Boyd,  C.  -The  Judge 
was  not  speaking  of  prohibition:  see  Gower  v.  Lusse,  16 
O.  R.  88.  You  intervened  in  getting  a  decision  in  your 
favour, — in  getting  the  benefit  of  what  the  jury  had  done.] 
[Meredith,  J. — Why  should  not  the  jury  answer  questions  ? 
The  Act  does  not  say  they  shall  not.  A  jury  might  always 
give  a  special  verdict]  The  Act  says  they  shall  give  a 
verdict:  Re  Leivis  v.  Old,  17  O.  R.  610.  [Meredith,  J.— 
That  is  their  verdict.] 

Douglas  Armour,  for  the  plaintiff,  was  not  called  on. 

Boyd,  C. — We  are  all  agreed  that  we  should  not  interfere. 
It  may  be  the  defendant  might  have  got  some  relief  by 
way  of  appeal,  but  that  is  no  ground  for  our  interference  by 
way  of  prohibition.  All  the  proceedings  indicate  that  the 
defendant  was  struggling  to  get  the  decision  in  his  favour. 
There  was  no  objection.  The  defendant  acquiesced  so  far 
as  conduct  goes,  and  it  is  not  a  case  in  which  to  prohibit 

Fkrouson,  J. — I  agree. 

M  eredith,  J. — The  matter  is  no t  one  of  j  urisdiction  but  of 

procedure,  and  the  irregularity  of  procedure,  if  any,  was 

waived. 

A.  H.  F.  L 
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Regina  v.  McIntosh. 

•Criminal  Law — Summary  Conviction — Appeal — County  Judge — Costs — 
Sessions— 62  Vict.  ch.  43  (D.)— Criminal  Code,  sees.  879,  880— High 
Court — Prohibition. 

On  an  appeal  to  a  Connty  Judge  from  a  summary  conviction  under  the 
Act  to  provide  against  frauds  in  the  supplying  of  milk  to  cheese,  butter 
and  condensed  milk  factories  (52  Vict.  ch.  43,  sec.  9),  the  Judge  has 
the  same  powers  to  award  costs  as  the  Sessions  of  the  Peace  under  sec- 
tions 879-880  of  the  Criminal  Code  (55-56  Vict.  ch.  29  (D.)). 

Under  the  Criminal  Code,  section  880,  the  Court  may,  on  appeal,  award 
such  costs,  including  solicitor's  fee,  as  it  may  deem  proper,  and  there 
is  no  power  in  the  High  Court  to  review  such  discretion. 

This  was  a  motion  for  a  writ  of  prohibition  to  the  Statement. 
County  Judge  of  the  county  of  Middlesex,  the  clerk  of  the 
peace  of  that  county,  and  a  private  prosecutor,  to  restrain 
them  from  proceeding  to  enforce  an  order  dismissing  with 
<josts  an  appeal  under  sec.  9  of  52  Vict.  ch.  43  (D.),  against 
a  conviction. 

The  applicant,  one  Donald  J.  Mcintosh,  had  been  con- 
victed under  the  above  Act  before  two  justices  of  the  peace 
of  sending  deteriorated  milk  to  a  cheese  factory. 

From  this  conviction  he  appealed  to  the  County  Judge, 
who  dismissed  the  appeal  with  costs  after  holding  that 
the  conviction  was  made  under  52  Vict.  ch.  43  (D.),  and 
that  therefore  there  was  the  right  of  appeal. 

After  judgment  was  given  it  was  contended  before  the 
County  Judge,  on  the  question  of  costs,  (1)  that  there  was 
no  power  under  sec.  9  of  52  Vict.  ch.  43  (D.),  to  award 
costs ;  (2)  that  if  there  was  such  power  they  must  be  con- 
fined to  disbursements,  and  (3)  if  solicitor's  fees  were  to  be 
allowed  they  must  be  limited  to  the  tariff  of  fees  adopted 
by  the  General  Sessions  of  Middlesex. 

The  Judge  referred  the  bill  of  costs  to  the  clerk  of  the 
County  Court,  who  taxed  it  according  to  the  County  Court 
tariff,  and  upon  the  receipt  of  his  report  the  Judge  recon- 
sidered the  taxation,  made  some  alterations,  and  finally 
.fixed  the  costs  at  the  sum  of  $66.89  in  his  final  order 
upon  the  appeal. 

79 — vol.  xxvm.  O.K. 
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Argument.        This  motion  was  then  made,  and  was  argued  in  Cham- 
bers on  April  25th,  1897,  before  Rose,  J. 

Aylesivorth,  Q.C.,  for  the  motion,  contended  that  there 
was  no  jurisdiction  under  sec.  9  of  52  Vict.  ch.  43  (D),  to 
award  costs,  as  the  Summary  Convictions  Act  was  only  to 
be  applied  as  far  as  "  procedure "  was  concerned,  citing 
Regina  v.  Lennon,  44  U.  C.  R.  456,  and  Re  Bwrnham,  16 
P.  R.  390. 

Shepley,  Q.C.,  contra,  contended  that  it  was  immaterial 
whether  the  power  to  award  costs  was  "  procedure "  or 
not,  as  the  provisions  of  sections  879  and  880  of  the  Code 
applied  unless  there  was  a  provision  to  the  contrary  in  the 
special  Act. 

Subsequently  the  parties  were  directed  to  further  aigue 
the  question  of  the  power  of  the  Sessions  to  award  costs,  and, 
by  permission,  the  following  memorandum  was  handed  in 
by  the  counsel  for  the  respondent : — 

"  The  power  to  award  costs  is  not  incident  to  the  Sessions, 
nor  does  it  exist  at  common  law,  and  costs  can  only  be 
awarded  by  virtue  of  the  statute  under  which  the  justices 
are  sitting.  By  the  practice  at  many  sessions  forty  shil- 
lings costs  are  allowed  to  the  successful  party :  Dickenson's 
Guide  to  the  Quarter  Sessions,  658 ;  Ex  p.  HoUoway,  1 
Dowl.  P.  C.  26 ;  Archbold,  Q.  S.  Prac.,  4th  ed.,  160. 

Under  the  Criminal  Code,  55  &  56  Vict.  ch.  29  (D.), 
an  appellant  is  required  to  give  a  recognizance,  conditioned 
inter  alia,  "  to  pay  such  costs  as  are  awarded  by  the 
Court":  sec.  880,  sub-sec.  (c);  and  the  Court  is  em- 
powered to  "  determine  the  matter  of  appeal  and  make 
such  order  therein  with  or  without  costs  to  either  party, 
including  the  costs  of  the  Court  below,  as  seems  meet 
to  the  Court:  sec.  880,  sub-sec.  (e).  The  Court  is  em- 
powered to  make  an  order  as  to  costs  when  the  appeal 
is  not  duly  prosecuted :  sec.  884.  The  costs  may  be 
paid  to  the  clerk  of  the  peace  to  be  paid  over  to  the  person 
entitled  at  the  proper  time  :  sec.  897. 
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The  English  statutes  under  which  it  has  been  held  there  Argument, 
is  power  to  award  solicitor's  fees  are  as  follows :  The  justices 
*  *  shall  "  award  and  order "  *  *  "  such  costs  and 
charges  in  the  law  as  by  the  said  justices  in  their  discretion 
shall  be  thought  most  reasonable  and  just ":  8  &  9  Wm.  III., 
ch.  30,  sec.  3.  The  justices  may  "  award  and  order  to  the 
party  for  whom  such  appeal  shall  be  determined  reason- 
able costs"  in  the  same  manner  as  under  8  &  9  Wm. 
III.  ch.  30 :  17  Geo.  II.  ch.  38,  sec.  4.  The  Court  may,  if 
it  think  fit,  "  order  and  direct  the  party  or  parties  against 
whom  the  same  (appeal)  shall  be  decided  to  pay  the  other 
party  or  parties  such  costs  and  charges  as  may  to  the 
Court  appear  just  and  reasonable,"  such  costs  to  be  realized 
under  the  provisions  of  11  &  12  Vict.  ch.  43,  sec.  27: 
Archbold's  Q.  S.  Prac.,  4th  ed.,  684,  12  &  13  Vict.  ch.  45. 
Costs  when  ordered  shall  be  directed  to  be  paid  to  the 
clerk  of  the  peace.  The  General  Sessions  have  power  to 
award  such  sum  in  each  case  as  they  may  think  fit,  and 
any  tariff  framed  by  the  justices  was  a  mere  guide  for  the 
exercise  of  their  judicial  discretion  in  ascertaining  the 
amount  to  be  allowed." 

September  23rd,  1897.    Rose,  J.:— 

Upon  the  argument  I  was  inclined  to  agree  to  the 
contention  of  the  defendant,  that  the  language  of  sec.  9, 
chap.  43,  Vict.  52  (D),  did  not  introduce  the  provisions  of 
the  Summary  Convictions  Act  except  with  reference  to  the 
procedure  upon  the  appeal  and  gave  by  itself  no  power 
to  award  costs. 

Section  879  of  the  Criminal  Code,  1892,  provides  as  fol- 
lows :  "  Unless  it  is  otherwise  provided  in  any  special  Act 
under  which  a  conviction  takes  place  or  an  order  is  made 
by  a  justice,  *  *  any  person  who  thinks  himself  aggrieved 
may  appeal ".  Section  880  provides :  "  Every  right  of 
appeal  shall,  unless  it  is  otherwise  provided  in  any  special 
Act,  be  subject  to  the  conditions  following,  that  is  to  say/' 
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Judgment.  it  seems  to  me,  therefore,  that  sections  879  and  880  con- 
Hose,  J.  tain  all  the  provisions  governing  this  appeal  save  such  as 
are  found  in  sec.  9  of  52  Vict  ch.  43 ;  i.e.,  the  provisions 
of  section  9  are  provisions  of  a  special  Act  and  must  be 
read  into  879  and  880. 

We,  therefore  may,  I  think,  look  to  section  880  for  the 
jurisdiction  to  award  costs,  and  looking  at  the  provisions  of 
that  section,  it  seems  clear  that  the  costs  to  be  awarded 
are  to  be  such  as  appear  right  in  the  discretion  of  the 
Court.  Such  sum  might  be  awarded  in  gross.  The  dis- 
cretion of  the  Court  fixes  the  amount. 

No  reference  is  made  to  any  tariff,  and  as  none  is 
provided,  one  may  be  adopted  by  the  Judge  to  aid  his 
discretion ;  but  a  reference  to  any  tariff  for  the  purpose  of 
aiding  such  discretion  does  not,  I  think,  introduce  the  tariff 
into  the  result.  In  other  words,  the  Judge  fixes  the 
amount  which  seems  to  him  to  be  reasonable.  He  may 
think  because  proceedings  were  before  him  as  a  Judge  of 
the  County  Court  that  the  tariff  of  the  County  Court  will 
be  a  reasonable  guide.  He  may  think  that  some  other 
tariff  will  be  a  reasonable  guide.  By  whatever  means  he 
is  led  to  his  conclusion,  the  result  must  be  such  as  in  his 
discretion  he  thinks  proper. 

I,  therefore,  am  unable  to  agree  to  the  contention  of 
the  defendant  that  the  costs  should  have  been  taxed  and 
allowed  by  the  clerk  of  thp  peace  under  any  rules  of 
Court.  I  think  the  clerk  had  no  power  to  tax  the  costs, 
although  the  Judge  might  have  had  a  taxation  by  the 
clerk  for  the  purpose  of  assisting  him  in  fixing  an  amount 

Whatever  sum  the  clerk  might  have  certified  to  him  as 
allowable  under  any  tariff,  the  Judge  might  adopt  as 
reasonable  or  he  might  not.  He  might  name  a  sum  in  ex- 
cess of  or  less  than  the  sum  so  reported  to  him  by  the 
clerk  of  the  peace.  As  I  said  before,  the  amount  to  be 
named  is  to  be  determined  in  the  discretion  of  the  Judge 
before  whom  the  appeal  is  to  be  had  under  sec.  9  of  52 
Vict,  and  I  have  no  jurisdiction  vested  in  me  to  review 
hi3  discretion,  at  least,  as  far  as  I  am  able  to  make  out,  from 
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the  statutes  to  which  I  have  been  referred  or  any  others  Judgment, 
which  I  have  read.  RoseTj. 

The  result  is  that  the  motion  will  be   dismissed  with 
costs. 

G.  A.  B. 


[DIVISIONAL  COURT.] 

Owen  v.  Sprung. 

Division  Courts — Appeal — Filing  Case — Extension  of  Time — Delay  of  Clerk 
—Jurisdiction  of  Divisional  Cowrt—58  Vict.  ch.  13,  sec.  47  (O.). 

Where,  through  the  delay  of  the  clerk  in  furnishing  a  certified  copy  of 
the  proceedings,  the  appellant  in  a  Division  Court  action  was  unable  to 
file  the  same  within  the  two  weeks  prescribed  by  58  Vict.  ch.  13,  sec. 
47  (4),  while  the  junior  County  Court  Judge  refused  to  nuke  an  order 
allowing  any  other  period  for  so  doing  : — 

Held,  that  this  Court  had  no  jurisdiction  to  grant  relief  ;  but  application 
might  be  made  to  the  senior  County  Judge. 

This  was  a  motion  to  strike  off  the  list  an  appeal  from  statement 
the  judgment  of  Judge  Doyle,  the  Judge  of  the  Third 
Division  Court  in  the  county  of  Huron,  refusing  a  new 
trial  in  this  action,  which  was  for  services  rendered.  Judg- 
ment for  the  defendant  in  the  action  was  given  on  April 
10th,  1897,  and  judgment  refusing  a  new  trial  on  May  31st, 
1897. 

Aylesworth,  Q.  C,  for  the  defendant,  moved  on  October 
6th,  1897,  before  Boyd,  G,  Ferguson  and  Meredith,  JJ., 
to  strike  the  appeal  off  the  list  as  out  of  time. 

An  affidavit  of  the  plaintiff's  solicitor  was  read  in  answer 
to  the  motion,  shewing  as  follows  : — That  previous  to  May 
31st,  a  post  card  was  written  by  the  deponent  to  the 
Division  Court  Clerk  at  Clinton,  urging  him  to  let  him 
have  the  certified  copy  of  all  the  proceedings  for  the  pur- 
pose of  an  appeal  as  follows  :  "  We  shall  want  a  certified 
copy  of  all  the  proceedings  under  the  Act  for  the  purpose 
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Argument.  0f  an  appeal,  and  as  the  Judge  will  no  doubt  refuse  a  new 
trial,  you  will  see  that  we  have  them  promptly  after  his 
decision  is  given,"  and  on  June  7th  following,  in  answer 
to  a  letter  from  the  clerk  enquiring  what  papers  were 
wanted,  the  deponent  wrote  to  him,  stating  what  he  be- 
lieved was  necessary,  and  asking  him  to  let  him  have  them 
at  once ;  that,  notwithstanding  the  deponent's  efforts,  a 
certified  copy  of  the  papers  was  not  received  until  June 
21st,  and  then  the  exhibits  which  formed  an  important 
part  of  the  case,  had  not  been  copied  or  certified ;  that 
the  deponent  immediately  wrote  back  to  the  clerk  and 
received  the  exhibits  on  or  about  June  28th,  1897,  on 
which  day  they  were  filed  ;  that  the  fact  that  the  papers 
were  not  filed  by  June  14th,  which  was  the  time  for  filing 
them  under  the  statute,  was  not  the  fault  of  the  plaintiff 
nor  of  his  solicitor,  but  of  the  clerk  at  Clinton  in  not 
certifying  the  papers  and  sending  them  promptly  to 
the  latter;  that  on  or  about  June  25th,  1897,  appli- 
cation was  made  to  Judge  Doyle  to  fix  a  time,  which  on 
August  28th,  he  refused  for  the  reason  as  expressed  in  his 
written  note,  that  the  plaintiff  was  asking  for  an  indulgence 
to  enable  him  to  do  an  injustice  to  the  defendant  as  the 
case  presented  itself  to  him,  and  that  in  his  judgment  on 
the  trial,  he  thought  that  in  equity  and  good  conscience, 
the  plaintiff  could  not  succeed,  and  he  therefore  refused 
the  indulgence  asked ;  that  the  plaintiff  had  in  the 
deponent's  judgment  a  good  cause  of  action  on  the  merits. 

AyUwoorth,  for  the  defendant,  contended  that  this  Court 
had  no  jurisdiction  to  entertain  the  appeal,  the  provisions 
of  sec.  47  of  the  Law  Courts  Act,  1895, 58  Vict.  ch.  13  (0.), 
not  having  been  complied  with,  citing  the  North  Ontario 
Election  case,  Wfieder  v.  Gibbs,  3  S.  C.  R.  374. 

Frank  Hodgins,  for  the  plaintiff.  58  Vict  ch.  13,  sec 
47  (4),  by  way  of  substitution  for  sec.  152  of  the  Division 
Courts  Act,  R.  S.  O.  ch.  51,  enacts:  "The  appellant  shall 
within  two  weeks  after  the  date  of  the  decision  complained 
of,  or  at  such  other  time  as  the  Judge  of  the  said  County 
Court  may  by  order  in  that  behalf  provide,  file  the  said 
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-certified  copy,  with  the  proper  officer  of  the  High  Court,  Argument. 
and  shall  thereupon  forthwith  set  down  the  cause  for  argu- 
ment at  the  first  sittings  of  a  Divisional  Court  which  com- 
mences, etc."  From  the  fault  of  the  Court  below  there  was 
a  failure  to  comply  with  the  terms  of  the  statute.  The 
plaintiff  ought  not  to  be  prevented  from  appealing: 
Waterton  v.  Baker,  L.  R.  3  Q.  B.  173  ;  Sullivan  v.  Francis, 
18  A.  R.  121.  The  words  are  not  imperative,  but  direc- 
tory :  In  re  Ronald  and  The  Village  of  Brussels,  9  P.  R 
232;  Simpson  v.  Chase,  14  P.  R.  280.  I  also  refer  to 
Park  Gate  Iron  Co.  v.  Coates,  L.  R.  5  C.  P.  634 ;  and  Irving 
v.  Askew,  L.  R.  5  Q.  B.  208. 

Per  curiam— The  appeal  must  be  struck  out,  without 
prejudice,  however,  to  the  case  being  reinstated  if  the 
senior  County  Judge,  or  His  Honour  Judge  Doyle  should 
fix  a  time  under  the  statute  for  filing  the  case.  We  have 
no  jurisdiction  to  interfere. 

A.  H.  F.  L. 
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Re  McCaulev. 

WiU—CharitaNe  Use—"  The  Mortmain  and  Charitable  Uses  Act,  1892," 
5o  Viet.  ch.  20(O.). 

A  devise  of  real  estate  to  a  Bishop  in  trust  for  the  use  of  his  diocese  is 
not  a  devise  "  to  or  for  the  benefit  of  any  charitable  use  "  within  the 
meaning  of  sections  4  &  5  of  "  The  Mortmain  and  Charitable  Uses  Act, 
1892,"  56  Vict.  ch.  20(0.). 

Statement.  This  was  a  petition  to  carry  out  a  sale  of  property 
devised  to  a  Bishop  in  trust  for  the  use  of  his  diocese, 
and  not  sold  within  the  period  of  two  years  limited  by 
section  4  of  "  The  Mortmain  and  Charitable  Uses  Act  of 
1892,"  55  Vict.  ch.  20  (O.),  under  the  following  statement 
of  facts  which  is  taken  from  the  judgment : — 

The  testator  by  his  wiJl  devised  certain  lands  in  the 
county  of  Perth,  in  this  Province,  to  the  Roman  Catholic 
Bishop  of  the  Diocese  of  London,  Ontario,  in  the  following 
words :  "  To  Denis  O'Connor,  of  London,  Ontario,  his  suc- 
cessors and  heirs,  and  in  trust  for  the  use  of  the  Catholic 
Diocese  of  London,  Ontario,  I  give  and  devise  my  real 
estate  in  Stratford,  Canada,  consisting  of  a  tract  of  land  of 
about  9| th  acres,  and  I  request  the  said  Bishop  and  his 
successors  to  remember  me  in  prayer  at  the  Altar  of  the 
Cathedral  of  said  Diocese." 

The  will  is  dated  3rd  August,  1894,  and  the  testator 
died  in  September,  1894. 

By  the  4th  section  of  "  The  Mortmain  and  Charitable 
Uses  Act,  1892,"  55  Vict.  ch.  20  (O.),  land  devised  "  to  or 
for  the  benefit  of  any  charitable  use,"  is  required  to  be  sold 
within  two  years  from  the  death  of  the  testator,  arid  in 
default  of  sale  within  that  period  is  vested  by  the  5th  sec- 
tion of  the  Act  in  the  accountant  of  the  Supreme  Court  of 
Judicature  for  Ontario,  and  is  to  be  sold  under  the  direc- 
tion of  the  High  Court  for  the  benefit  of  the  charity. 

This  land  not  having  been  sold  within  two  years  the 
devisee,  the  Bishop  of  the  Diocese  of  London,  now  pre- 
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sented  a  petition  to  the  High  Court  asking  to  have  a  Statement. 
contract  of  sale  which  he  had  made  carried  out  by  the 
Court. 

The  petition  was  heard  at  the  Weekly  Sittings  of  the 
High  Court  at  London,  on  22nd  October,  1897,  before 
Street,  J. 

P.  MvZkem,  for  the  petitioner. 
November  1st,  1897.     Street,  J. : — 

The  4th  and  5th  sections  of  "  The  Mortmain  and  Chari- 
table Uses  Act,  1892,"  vest  in  the  accountant  only  lands 
devised  "  to  or  for  the  benefit  of  any  charitable  use,"  and  I 
am  clear  that  a  devise  to  a  Bishop  in  trust  simply  for  his 
diocese  is  not  a  devise  to  a  "  charitable  use  "  within  the 
decisions  defining  that  term. 

A  devise  direct  to  the  diocese  would  certainly  not  be  a 
devise  to  a  charitable  use,  and  a  devise  to  the  Bishop  in 
trust  for  the  diocese  does  not  help  the  matter. 

There  must  be  a  direction  or  trust  in  the  devise  for  the 
application  of  the  proceeds  to  some  one  or  more  of  the 
numerous  objects  which  come  within  the  definition  of 
charities  as  settled  by  the  decisions.  Many,  but  not  all  of 
the  objects  to  which  the  funds  of  a  diocese  are  usually 
devoted  may  be  charitable  within  the  meaning  of  the  Act, 
but  there  is  nothing  in  this  devise  requiring  the  gift  to  be 
devoted  to  any  particular  one  or  more  of  those  objects, 
and  so  it  is  not  a  gift  to  a  charitable  use,  and  I  must  refuse 
the  prayer  of  the  petition. 

G.  A.  B. 
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Radam  v.  Shaw. 

Trade  Mark—"  Microbe  Killer"— Validity  of— Injunction. 

The  words  "  Microbe  Killer,"  regularly  registered,   constitute  a  ▼slid 

trade  mark.    Injunction  restraining  its  use  granted. 
Davis  v.  Kennedy,  13  Gr.  523,  followed. 

Statement.  This  was  an  action  by  the  owner  of  a  registered  trade 
mark  of  the  words  "  Microbe  Killer,"  claiming  an  injunc- 
tion to  restrain  the  defendant  from  using  such  trade  mark. 

The  action  was  tried  at  Toronto  on  October  26th  and 
27th,  1897,  before  Boyd,  C,  without  a  jury. 

Wallace  Nesbitt,  for  the  plaintiff.  The  term  "  Microbe 
Killer  "  is  regularly  registered,  and  is  a  valid  trade  mark. 
The  plaintiff  is  the  owner,  and  his  use  has  given  the 
trade  name  a  reputation.  The  evidence  shews  the  defen- 
dant's use,  and  he  should  be  restrained :  Saxlehner  v. 
Apollinaris  Co.,  [1897]  1  Ch.  893;  Reddaway  v.  Banham, 
[1896]  A.  C.  199  ;  Reinhardt  v.  Spalding,  49  L.  J.  Ch.  57; 
Powell  v.  Birmingham  Vinegar  Brewing  Co.,  [1896]  2 
Ch.  5± ;  Roctcingliam  R.  W.  Co.  v.  AUera,  12  Times  L.  R.  345. 

L.  V.  McBrady,  for  the  defendant.  The  term  u  Microbe 
Killer"  does  not  constitute  a  legal  or  valid  trade  mark,  as 
it  is  not  in  general  use  and  has  no  popular  meaning,  and 
the  plaintiff  has  no  right  to  its  exclusive  use.  The  evidence 
does  not  shew  any  deception  or  fraud  :  Alff  v.  Radam,  77 
Texas  530  ;  Perry  Davis  v.  Harbord,  7  Pat.  Cas.  336 ;  I* 
re  Hudson's  Trade  Marks,  32  Ch.  D.  311 ;  Radam  v.  Gap- 
tal  Microbe  Destroyer  Co.,  81  Texas  122 ;  Sebastian  on 
Trade  Marks,  3rd  ed.,  pp.  15,  41,  44,  61,  62;  Re  Atlrin's 
Trade  Mark,  3  Pat  Cas.  164 ;  Partlo  v.  Todd,  17  S.C.& 
196 ;  Robvason  v.  Bogle,  18  O.  R.  387 ;  The  Singer  Manu- 
facturing Co.  v.  Loog,  8  App.  Cas.,  at  p.  27 ;  Rugby  P<^ 
land  Cement  Co.  v.  The  Rugby  and  Newbold  Portland 
Cement  Co.,  9  Pat.  Cas.  46 ;  Re  Harden  Star,  etc.,  Co.,  3 
Pat.  Cas.  132. 
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Nesbitt,  in  reply.  The  English  Patents,  Designs  and  Argument 
Trade  Marks  Act  of  1883,  46  &  47  Vict.  ch.  57,  sec.  64,  is 
more .  restricted  than  our  statute,  R.  S.  C.  ch.  63,  sec.  3 : 
Smith  v.  Fair,  14  0.  R.  732,  733.  The  mere  threat  of  an 
intention  to  do  business  is  sufficient  to  warrant  the  Court's 
interference  by  way  of  injunction,  without  any  act  of 
infringement  being  proved.  I  refer  also  to  Attorney- 
General  v.  Acton  Local  Board,  22  Ch.  D.  221 ;  Cooper  v. 
Whittingham,  15  Ch.  D.  501  ;  Tipping  v.  Eckersley,  2  K. 
&  J.  264 ;  Hext  v.  Gill,  L.  R.  7  Ch.  699 ;  56  L.  J.  N.  S. 
735,  736. 

November  1st,  1897.     Boyd,  C.  :— 

A  specific  trade  mark  when  duly  registered  under 
R.  S.  C.  ch.  63,  holds  good  for  twenty-five  years  (sec.  14), 
and  the  proprietor  may  maintain  suit  against  any  one  who 
uses  it  without  his  permission  (sec.  18). 

The  term  "  Microbe  Killer  "  was  registered  by  the  plain- 
tiff as  a  trade  mark  in  February,  1888,  in  connection  with 
the  sale  of  medical  compounds  as  specified  in  the  applica- 
tion to  the  Crown,  and  it  is  still  in  force  for  the  plaintiff's 
benefit.  It  has  been  in  use  more  or  less  ever  since  in  this 
country  in  the  way  of  designating  and  promoting  the  sale 
of  his  mixture  by  his  agents  and  licensees,  and  I  find  no 
reason  in  law  or  fact  for  holding  that  its  efficacy  has  ceased 
as  a  trade  mark. 

This  trade  mark  the  defendant  has  used  and  threatens 
to  continue  to  use  against  the  will  of  the  plaintiff. 

Upon  the  argument  it  was  urged  that  the  term  "  Microbe 
Killer  "  has  not  the  properties  of  a  valid  trade  mark.  The 
case  of  Perry  Davis  <k  Son  v.  Harbord,  reported  in  the 
Patent  Cases  of  1890  (vol.  7),  and  also  in  L.  R.  15  App. 
Cas.  316,  was  relied  on  to  support  this  view.  No  doubt  in 
that  report  the  Lord  Chancellor  Halsbury  and  Lord  Morris 
give  opinion  that  the  words  "Pain  Killer"  were  not  special 
and  distinctive  words  within  the  meaning  of  sec.  10  of  the 
Imperial  Trades  Mark  Registration  Act,  1875,  there  being 


Digiti 


zed  by  G00gk 


614  THE  ONTARIO  REPORTS.  [VOL. 

Judgment  nothing  to  distinguish  goods  manufactured  by  Perry  Davis 
Boyd,  C.  &  Son,  the  appellants,  from  goods  manufactured  by  other 
persons.  It  is  also  worthy  of  notice  that  two  other  Law 
Lords,  Lord  Herschell  and  Lord  Macnaghten,  markedly 
abstain  from  committing  themselves  to  such  an  opinion, 
and  reserve  the  right  to  deal  with  that  point  when  pre- 
sented for  decision. 

Now,  in  Ontario  this  matter  has  been  decided  by  Spragge, 
V.C.,  in  Davis  v.  Kennedy,  13  Gr.  523.  He  held  that  the 
term  "  Pain  Killer,"  though  suggestive  of  the  use  of  the 
medicine,  was  within  the  class  of  fancy  names  used  to  dis- 
tinguish one  article  from  another  by  the  maker  or  inventor. 
It  is  my  duty  to  follow  that  decision  as  good  law  in  this 
case,  so  as  to  support  the  like  term  "  Microbe  Killer"  as  a 
valid  trade  mark.  Davis  v.  Kennedy,  is  in  accord  with 
such  cases  as  Reinhardt  v.  Spalding,  49  L.  J.  Ch.  57. 

The  opinion  of  the  English  Judges  was  based  upon  the 
words  "  special  and  distinctive  "  used  in  the  Imperial  Sta- 
tute, but  it  is  noted  by  Proudfoot,  J.,  in  Smith  v.  Fair,  14 
O.  R.  732-33,  that  our  trade  mark  statute  is  not  couched  in 
such  restricted  terms. 

The  judgment  I  pronounce  is  also  supported  on  the 
further  ground  that  the  words  "  Microbe  Killer  "  were  first 
used  by  the  plaintiff  in  connection  with  his  medical  com- 
pound, and  that  the  same  was  extensively  sold  under  that 
name,  and  would  in  common  use  be  referable  to  the  com- 
modity put  up  by  him  or  with  his  label  on,  and  the  evi- 
dence justifies  the  conclusion  that  the  defendant's  use  of 
these  words  in  connection  with  his  trade  is  calculated  to 
deceive  the  public,  and  prejudice  the  plaintiff.  See  In  re 
Hopkinson's  Trade  Marks,  [1892]  2  Ch.  120-2;  PowM 
v.  Birmingham  Vinegar  Brewing  Co.,  [1896]  2  Ch.  54; 
Beddaway  v.  Banhamy  [1896]  A.  C.  199 ;  Saxlehner  v. 
Apollinaris  Co.,  [1897]  1  Ch.  893. 

This  suffices  to  dispose  of  the  case  adversely  to  the 
defendant.  The  injunction  should  be  granted  as  prayed 
with  costs. 

G.  A.  B. 
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Barber  v.  Crathern. 

Bankruptcy  and  Insolvency — Assignment  and  Preferences— Action  by 
Creditors— Right  of  Attacked  Creditor  to  Share  in  Proceeds. 

When  proceedings  are  taken  under  sec.  7,  sub-sec.  (2)  of  R.  S.  0.  ch.  124, 
by  a  creditor,  on  behalf  of  himself  and  all  those  who,  within  a  limited 
time,  should  come  in  and  contribute  to  the  risk  and  expense  of  an  action 
to  set  aside  a  security  held  by  another  creditor,  the  latter  may,  while 
defending  his  security,  join  with  the  attacking  creditor  in  indemnifying 
the  assignee,  so  that  in  the  event  of  his  failing  to  retain  his  security,  he 
may  participate  in  the  fruits  of  the  litigation. 

This  was  a  petition  by  the  James  Smart  Manufacturing   statement 
-Co.  and  the  McClary  Manufacturing  Co.,  two  creditors  of 
the  firm  of  Laing  &  Meharry,  to  set  aside  a  judgment 
obtained  under  the  following  circumstances : — 

Laing  &  Meharry  made  an  assignment  for  the  benefit  of 
creditors  to  one  Henry  Barber,  the  plaintiff  herein,  as 
assignee,  and  at  a  meeting  of  creditors  the  assignee  was 
authorized  to  take  proceedings  to  set  aside  a  chattel 
mortgage  made  by  the  insolvents  to  James  Crathern,  the 
defendant  herein,  as  fraudulent  and  void. 

Subsequently,  at  a  meeting  of  the  inspectors  of  the  insol- 
vents' estate,  it  was  decided  to  discontinue  the  proceedings 
by  the  assignee,  and  a  resolution  was  passed  in  these 
words:  "That  the  inspectors  of  the  estate  authorize  the 
assignee  to  decline  to  take  further  proceedings  in  the 
pending  action  of  Barber  v.  Crathern,  so  as  to  enable  the 
creditors  who  desire  to  contest  Mr.  Crathern's  claim  to 
obtain  an  order,  under  section  7,  chapter  124,*  enabling 
them  to  do  so  for  their  own  benefit  upon  giving  indemnity 
to  the  assignee,  and  excluding  all  creditors  who  decline  to 
join  in  contributing  to  the  expenses  of  such  litigation." 

Upon  the  application  of  Solomon  White  and  the 
Western  Bank  of  Canada,  two  creditors,  on  behalf  of 
themselves  and  all  other  creditors  who  might  come  in 

•R.  S.  O.  ch.  124. 


Digiti 


zed  by  G00gk 


616  THE  ONTARIO  REPORTS.  [VOL 

Statement,  under  its  provisions,  an  order  was  obtained  in  the  follow- 
ing terms : — 

"  It  is  ordered  that  the  applicants  may  and  they  are 
hereby  authorized  to  take  and  continue  proceedings  here- 
tofore commenced  *  *  for  the  purpose  of  attacking 
certain  assignments  and  chattel  mortgages,  the  securities 
held  by  the  said  Crathern,  at  their  own  expense  and  risk, 
upon  giving  indemnity  to  the  assignee  to  his  satisfaction 
against  the  costs  of  such  proceedings. 

"And  this  Court  doth  further  order  that  all  benefit 
derived  from  the  proceedings  aforesaid  shall  belong  exclu- 
sively to  the  applicants  and  such  other  creditors  as  may, 
within  four  days  after  notice  to  them  of  this  order,  agree 
to  contribute  to  the  expense  and  risk  of  such  litigation  and 
shall  in  writing  signify  such  agreement    *     *." 

The  defendant,  while  defending  his  chattel  mortgage, 
joined  with  the  attacking  creditors  in  giving  the  indemnity 
to  the  assignee,  and  claimed  the  right,  if  he  failed  in  the 
proceedings  to  retain  the  security,  to  participate  with  them 
in  the  fruits  of  the  litigation. 

The  litigation  resulted  in  a  consent  judgment  by  which 
the  defendant  retained  a  certain  portion  of  the  mortgaged 
.  chattels  ;  but  the  mortgage  was  set  aside  as  to  the  greater 
portion  of  them,  and  the  assignee  was  directed  to  sell  the 
latter  and,  after  payment  of  costs,  etc.,  to  divide  the  pro- 
ceeds among  the  creditors  upon  whose  responsibility  the 
litigation  was  carried  on,  including  the  defendant 

The  petition  to  set  aside  that  judgment  upon  the  ground 
that  the  defendant  could  not  be  both  plaintiff  and  defen- 
dant in  the  litigation,  as  well  as  upon  other  grounds,  such 
as  bad  faith,  etc.,  was  argued  in  Court  on  November  t 
1897,  before  Falconbridge,  J. 

E.  Saunders,  for  the  petitioners. 
Shepley,  Q.C.,  for  the  plaintiff. 
William  Macdonald,  for  the  defendant. 
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November  26,   1897.      Falconbridge,  J.   (after  finding   Judgment, 
against  the  petitioners  on  the  other  grounds  raised  by  Faloonbridge, 
the  petition,  proceeded  as  follows) : —  J- 

The  settlement  being  made,  as  I  find,  in  good  faith  and 
being  apparently  a  reasonable  one,  it  only  remains  to  con- 
sider the  objection  to  the  status  of  the  defendant  or  his 
firms,  raised  in  the  ingenious  and  forcible  argument  of  Mr. 
Saunders. 

None  of  the  authorities  cited  on  the  argument  appear 
particularly  apposite.  I  suppose  there  are  no  cases 
quite  in  point  The  Bank  of  Upper  Canada  v.  Thomas, 
2  E.  &  A.  502,  to  which  Mr.  Middleton  has  referred  me 
since  the  argument,  seems  to  be  the  nearest  in  application. 

The  defendant  is  none  the  less  a  creditor  because  his 
securities  were  attacked,  even  conceding  his  identity  with 
his  firms.  Had  the  assignee  been  suing  in  the  ordinary 
course  and  not  under  sec.  7  R  S.  O.  ch.  124,  there  could 
be  no  manner  of  doubt  that  defendant  would  be  entitled 
to  share  in  the  fruits  of  a  successful  action. 

In  this  action  the  assignee  is  the  plaintiff — true  only  a 
nominal  plaintiff — but  still  the  sole  plaintiff.  Then  why 
may  not  the  defendant  say,  "  I  will  defend  my  security, 
but  if  it  be  successfully  attacked  I  claim  my  right  as  a 
creditor  to  my  dividend?"  I  think  he  had  a  right  so  to 
say  if  he  thought,  as  Macaulay  says  about  Oodolphin*s 
attitude  respecting  the  Revolution,  "  that  he  had  betted  too 
deep  *  *  and  that  it  was  time  to  hedge  " :  History  of 
England,  vol.  iv.  ch.  17,  p.  57.* 

When,  under  such  circumstances,  any  case  of  fraud  or 
collusion  shall  arise,  the  Court  will  be  able  to  deal  with  it. 

The  point  is  new  and  some  elements  of  the  case  seemed, 
until  explained,  to  invite  attack,  and  so,  while  I  dismiss 
the  petition,  I  do  so  without  costs. 

*  The  edition  published  by  Longman,  Brown,  Green  &  Longman's, 
London,  1855. 

G.  A.  B. 
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Armour  v.  Kilmer. 

Barrister — Solicitor  and  Client — Counsel  Fees— Right  of  Action  for. 

In  this  Province  a  counsel's  right  of  action  for  his  fees  for  services  in  the 
nature  of  advocacy,  is  against  the  client  of  the  solicitor  retaining  him, 
and  not  against  the  solicitor,  unless  by  special  agreement,  or  when 
there  is  evidence  of  credit  having  been  given  to  the  solicitor  alone,  or 
of  money  in  the  solicitor's  hands  to  answer  the  claim ;  and  a  solicitor 
so  employing  counsel  has  implied  authority  to  pledge  his  client's  credit 
for  the  payment  of  counsel  fees. 

Statement.  Thts  was  an  action  brought  by  a  firm  of  barristers  and 
solicitors  practising  in  partnership  in  Toronto,  against 
another  firm,  also  barristers  and  solicitors  practising  in 
partnership  in  the  same  place,  to  recover  $375,  the  bal- 
ance claimed  as  due  to  Mr.  E.  D.  Armour,  Q.  C,  a  member 
of  the  plaintiffs'  firm,  for  fees  for  drawing  a  factum  and 
arguing  an  appeal  in  the  Supreme  Court  at  Ottawa. 

The  defendants  in  the  statement  of  defence  admitted 
that  at  their  request  as  solicitors  and  agents  for  their 
client,  one  Philip  Jamieson,  Mr.  Armour  had  acted  as 
counsel  in  the  action  wherein  the  appeal  referred  to  was 
brought,  but  alleged  that  they  at  no  time  had  had  any 
dealings  with  the  plaintiffs,  as  a  firm,  in  the  matter  of  the 
said  action,  and  that  in  all  they  had  done  they  had  acted 
merely  as  agents  for  Jamieson,  as  the  said  Armour  well 
knew.  They  further  denied  that  Mr.  Armour  had  any 
right  of  action  in  respect  of  the  counsel  fees  claimed. 

The  remaining  facts  of  the  case  are  sufficiently  stated 
in  the  judgment. 

The  action  was  tried  before  Boyd,  C,  at  Toronto,  on 
October  29th,  1897. 

H.  Mickle,  for  the  plaintiffs. 

0.  G.  S.  Lindsey,  for  the  defendants. 

Both  sides  put  in  written  arguments.  The  plaintiffs,  on 
the  point  that  a  person  employing  counsel  is  liable  for 
his  fees,  referred  to  Baldwin  v.  Montgomery,  1  U*  C.  R. 
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283 ;  Leslie  v.  Ball,  22  U.  C.  R.,  at  p.  518  et  seq. ;  McDougall  Ai^ument. 
v.  Campbell,  41  U.  C.  R.,  at  p.  349  et  seq.,  14  C.  L.  J.  N.  S. 
213.  They  contended  that  a  solicitor  employing  a  barrister 
was  as  much  his  client  as  a  layman,  and  was  therefore 
liable  to  him ;  that  the  practice  and  law  in  Ontario  being 
that  a  barrister  may  recover  fees,  whenever  he  is  employed 
in  his  professional  capacity  he  is  entitled  to  recover 
although  the  matter  may  not  be  in  the  provincial 
Courts,  and  thus  in  McDougall  v.  Campbell,  41  U.  C. 
R.  332,  the  fees  recovered  were  for  work  done  before 
the  Senate  of  Canada ;  that  if  the  matter  was  not  to  be 
decided  on  the  law  and  practice  of  the  particular  Province 
in  which  the  barrister  practises,  then  the  law  is  that  a 
skilled  person  employed  to  do  any  work  is  entitled  to 
recover  his  fees,  and  the  Supreme  Court  had  allowed  the 
recovery  of  fees  earned  for  work  done  in  that  Court  as 
between  the  advocate  and  the  person  employing  him,  the 
tariff  of  the  Court,  however,  being  between  party  and 
party  only :  ParaSs  v.  Bossi,  21  S.  C.  R.  419  ;  Book  v. 
The  Merchants'  Union  Insurance  Co.,  Cass.  Dig.,  p.  677, 
No.  45  ;  Cassels'  Manual  of  Supreme  Court  Practice,  p.  1 48. 
The  defendants  contended  that  counsel  cannot  sue  for 
any  fees,  and  certainly  not  for  any  other  counsel  fees  than 
are  allowed  by  statute,:  Baldwin  v.  Montgomery,  1  U.  C.  R. 
283 ;  and  that  at  any  rate,  the  action  should  be  against 
Jamieson,  the  principal,  and  not  against  themselves  :  Miller 
v.  McCarthy,  27  C.  P.  147 ;  Robins  v.  Bridge,  3  M.  &  W. 
114;  that  no  one  but  the  principal  could  .have  sued  Mr. 
Armour  in  an  action  for  negligence:  Leslie  v.  Ball,  22 
U.  C.  R.,  at  p.  518  ;  that  this  action  was  for  compensation 
for  services  on  a  basis  of  quantum  Tfieruit,  and  Jamieson 
alone  received  the  services. 

November  8th,  1897.    Boyd,  C.  :— 

This  action  is  to  recover  counsel  fees  and  is  brought  by 
the  counsel  against  the  solicitors  who  retained  the  plaintiff. 
The  retainer  was  in  respect  of  the  prosecution  of  an  appeal 
81 — VOL.  XXVIII.  O.R. 
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Judgment,  to  the  Supreme  Court  of  Canada  and  on  behalf  of  Jamieson 
Boyd,  0.  the  appellant.  Important  questions  of  law  arise  which 
are  barren  of  precedents,  inasmuch  as  the  right  of  counsel 
to  sue  for  fees  was  only  settled  some  twenty  years  ago 
in  Ontario,  and  the  precise  point  in  this  case  has  not 
since  been  determined. 

In  England  the  law  was  declared  in  Kennedy  v.  Brown, 
13  C.  B.  N.  S.  676,  to  this  effect,  that  the  relation  of  advo- 
cate and  client  involves  incapacity  to  make  a  contract  for 
professional  services,  and  that  counsel  fees  are  honoraria 
not  recoverable  by  legal  process. 

Again,  in  England,  the  etiquette  of  the  bar  prescribes 
that  all  litigious  business  must  come  to  the  advocate 
through  the  medium  of  a  solicitor  who  c<  instructs  counsel " 
on  behalf  of  his  client.  This  is  not  a  rule  of  law  but  of 
professional  usage :  Doe  d.  Bennett  v.  Hale,  15  Q.  B.  171. 
As  a  consequence  the  solicitor  pays  the  counsel  fees  and 
receives  them  from  the  client  as  a  part  of  the  disburse- 
ments necessarily  made. 

And  still  further,  the  law  in  England  is  that  a  solicitor 
has  no  implied  authority  to  pledge  the  client's  credit  for 
the  payment  of  the  fees  so  as  to  give  a  right  of  action  for 
them  against  his  principal:  Mostyn  v.  Mostyn,  L.  R.  5  Ch. 
457. 

Hence  the  broad  result  in  England  that  no  right  of 
action  exists  for  fees  by  the  advocate  against  either  solici- 
tor or  client. 

In  Ontario,  however,  a  different  system  obtains  in  the 
organization  of  the  legal  profession.  The  same  person  may 
be  and  usually  is  both  solicitor  and  barrister  and  the  fees 
payable  to  counsel  are  as  a  general  thing  regulated  by 
legislation,  tariffs,  and  rules  of  Court  even  between  solicitor 
and  client,  so  that  altogether  a  radical  change  has  been 
wrought  in  the  relations  of  counsel,  solicitor,  and  client  i 
McDougall  v.  Campbell,  41  U.  C.  R.,  at  p.  349.  This  case 
marks  the  point  of  departure  in  Ontario  from  the  English 
doctrine  of  the  honorary  nature  of  counsel  fees,  as  ex- 
pounded in  Kennedy  v.  Brown. 
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The  effect  of  Kennedy  v.  Brown,  as  a  decision,  has  been  Judgment, 
greatly  circumscribed  by  the*observations  of  the  Judicial  Boyd,  0. 
Committee  in  The  Queen  v.  Doutre,  9  App.  Cas.  745. 
Lord  Watson  speaking  for  the  Law  Lords  says  the 
"  decision  may  be  supported  by  usage  and  the  peculiar 
constitution  of  the  English  bar,  without  attempting  to 
rest  it  upon  general  considerations  of  public  policy  "  :  p. 
751.  This  in  substance  accords  with  the  opinion  of  Mr. 
Justice  Strong  on  the  Kennedy  case  when  the  Doutre  case 
was  before  the  Supreme  Court  at  Ottawa :  6  S.  C.  R.,  at  p. 
390.  The  general  result  of  The  Queen  v.  Doutre  is  to 
affirm  the  decision  of  the  puisne  judge  in  McDougall  v. 
Campbell,  41  U.  C.  R.  332,  as  against  the  dissenting 
opinion  of  Chief  Justice  Harrison.  So  that  the  present 
law  of  Ontario,  in  contrast  with  that  of  England,  per- 
mits counsel  to  sue  client  for  the  value  of  professional 
services. 

The  costs  claimed  in  this  case  are  for  proceedings  in  the 
Supreme  Court — fee  on  drawing  factum  and  fee  at  argu- 
ment of  the  appeal. 

Now  there  is  no  provision  in  the  procedure  of  the 
Supreme  Court  for  the  ascertainment  of  costs  between 
solicitor  and  client.  In  Book  v.  Merchants  Union  Insurance- 
Co.,  decided  in  June,  1879,  (Cass.  S.C.  Dig.,  p.  677,  No.  45), 
the  Chief  Justice  refused  an  order  directing  the  Registrar 
to  tax  costs  between  solicitor  and  client,  and  stated  that 
the  question  had  been  considered  by  the  Judges  at  the 
organization  of  the  Court,  and  it  was  deemed  advisable  not 
to  regulate  costs  between  solicitor  and  client.  Accordingly 
the  rule  passed  provides  for  costs  between  party  and 
party  only,  and  the  tariff  of  fees  is  framed  on  that  foot- 
ing :  Rule  S.  C.  57  ;  and  Tariff,  Cassels'  S.  C.  Prac.,  p.  148. 

As  a  necessary  consequence  of  this  omission  the  counsel 
seeking  to  enforce  recovery  of  fees  for  proceedings  in  the 
Supreme  Court  must  resort  to  an  action  for  compensation. 
The  claim  rests  on  &  quantum  meruit,  supported  by  appro- 
priate evidence :  Paradis  v.  BomS,  21  S.  C.  R.  419 ; 
Toucher  v.  Norman,  3  B.  &  C.  744. 
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Judgment       The  case  in  hand  presents  a  new  aspect  of  this  liability, 

Boyd,  C.     for  the  claim  is  not  against  the  client  bat  against  the  firm 

of  solicitors  by  whom  the  plaintiff  was  retained. 

The  solicitor  retained  the  plaintiff  in  the  interests  of 
the  client  to  prosecute  the  appeal  before  the  Supreme 
Court.  This  was  with  the  direct  knowledge  and  sanction 
of  the  client,  with  whom  the  counsel  had  interviews 
touching  the  appeal.  There  is  no  evidence  of  any  agree- 
ment beyond  what  arises  from  implication,  and  there  is  no 
evidence  of  any  money  being  in  the  hands  of  the  solicitors 
to  answer  this  claim. 

Contrary  again  to  the  English  rule  it  appears  necessary 
now  to  hold  in  Ontario  that  solicitors  who  employ  counsel 
have  implied  authority  to  pledge  the  client's  credit  for  the 
payment  of  counsel  fees,  and  that  legal  privity  exists 
between  client  and  counsel  though  a  solicitor  has  inter- 
vened in  the  usual  way.  This  should  be  the  rule,  I  think, 
because  of  the  general  authority  which  the  retainer  from 
client  to  solicitor  imports  to  do  all  that  needs  to  be 
done  for  the  proper  and  effective  conduct  of  litigation.  It 
is  a  part  of  the  solicitor's  duty  to  instruct  counsel  in  con- 
ducting litigation,  as  is  very  well  stated  in  Hobart  v.  But- 
ler, 9  Ir.  Com.  L.  Rep.,  at  pp.  165-6G.  The  services  of 
counsel  as  such  in  the  Courts  are  services  that  cannot  be 
rendered  by  the  solicitor  as  such.  There  is,  therefore,  in 
retaining  counsel  by  the  solicitor,  no  delegation  of  duty 
which  the  solicitor  could  himself  perform,  and  no  benefit 
accrues  to  the  solicitor  by  the  employment  of  counsel 
That  marks  the  line  of  distinction  between  cases  where 
the  client  is  held  responsible  through  the  agency  of  his 
solicitor  and  those  where  the  solicitor  has  been  made  to 
answer  in  person  for  work  he  directs  to  be  done  for  the 
client  Where  one  attorney  is  employed  by  another  to  do 
attorney's  work,  though  it  be  for  the  benefit  of  a  client, 
the  intendment  is  that  credit  is  given  to  the  attorney  who 
employs  the  other,  as  in  Scrace  v.  Whittington,  2RfcC 
1L  Quoad  such  work  the  attorney  who  orders  it  is  the 
principal.    But  where  witnesses  are  subpoenaed  by  a  solici- 
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tor  or  surveys  and  plans  made  at  the  direction  of  the  solici-  Judgment, 
tor  for  the  benefit  of  clients,  then  the  latter  is  primd  facie  Boyd,  C. 
liable :  Robins  v.  Bridge,  3  M.  &  W.  114  ;  Lee  v.  Everest,  2 
H.  &  N.  285.  The  like  rule  should  prevail  where  the  ser- 
vices rendered  are  in  the  nature  of  advocacy ;  as  to  these 
the  client  is  the  principal  and  the  solicitor  is  merely  the 
agent  who  intervenes  according  to  usage.  It  is  evident 
that  the  benefits  derived  from  the  aid  of  the  advocate 
accrue  directly  to  the  client,  and  on  a  quantum  'meruit 
the  value  of  these  services  falls  to  be  ascertained  with 
reference  to  that  client.  The  client,  therefore,  is  for  such 
services  primd  facie  the  proper  and  only  person  to  be  sued. 
This  should  be  the  legal  conclusion,  I  think,  unless  a  bar- 
gain is  made  that  the  solicitor  shall  be  liable  or  there  is 
evidence  to  shew  by  a  course  of  dealing  or  otherwise  that 
credit  was  given  to  the  solicitor  and  not  to  the  client : 
Johnson  v.  Ogilvy,  3  P.  Wm.  277  ;  and  Brigham  v.  Foster, 
11- Allen  (Mass.)  419. 

It  is  said  in  Miller  v.  McCarthy,  27  C.  P.  147,  that  if  the 
client  has  given  the  attorney  money  to  pay  the  fees,  he 
may  be  sued  by  counsel,  and  it  is  intimated  by  Armour,  J., 
in  Gordon  jr.  Adams,  43  U.  C.  R.  207-8,  that  there  would 
be  difficulty  in  holding  a  solicitor  liable  in  a  case  like  the 
present. 

I  place  my  judgment  on  this  ground  that  there  is  no 
personal  liability  brought  home  to  the  defendants  to  pay 
these  fees. 

I  would  say  further  that  there  is  no  evidence  of  any 
agreement  or  understanding  as  to  the  amount  of  the  fee 
being  as  now  claimed.  Looking  at  the  transaction  as 
involving  liability  to  pay  as  between  solicitor  and  counsel 
that  should  bejimited,  I  think  (in  the  absence  of  evidence), 
to  the  amount  of  fees  taxed  in  the  appeal.  If  more  is 
expected  by  counsel,  he  should  stipulate  for  this,  and  have 
it  settled  at  the  outset.  This  will  enable  the  solicitor  to 
communicate  with  his  client,  and  advise  him  in  the  man- 
ner pointed  out  in  In  re  Broad  and  Broad,  15  Q.  B.  D. 
420.  The  client  assenting  to  the  larger  amount,  this  will  fix 
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Judgment,  liability  on  him,  and  make  it  safe  for  the  solicitors  to  pay 
Boyd,  G.  the  sum  stipulated.  Here  the  full  amount  taxed  ($200) 
has  been  paid  to  the  plaintiff,  and  that  (upon  the  facts  in 
evidence)  should  absolve  the  solicitors  from  further  liabi- 
lity if  any  originally  existed. 

Besides  I  do  not  find  sufficient  evidence  to  lead  to  any 
safe  conclusions  as  to  what  should  be  the  measure  of  com- 
pensation. It  is  not  a  case  for  reference  to  the  taxing 
officer,  for  we  are  outside  of  tariffs,  and  seeking  rather  the 
evidence  of  skilled  witnesses,  particularly  as  it  appears 
that  application  made  for  increased  fees  was  refused  by 
the  Registrar  of  the  Supreme  Court. 

The  plaintiff  was  given  to  understand  that  his  services 
called  for  larger  fees  than  what  were  taxed  against  the 
defeated  party  ;  and  though  the  client  afterwards  objected 
to  pay  more,  this  is  an  element  which  may  be  considered 
in  dealing  with  the  costs  of  action.  Having  regard  to  this 
and  the  fact  that  the  questions  involved  are  new  and-  of 
some  difficulty,  I  now  dismiss  the  action,  but  without  costs. 

A.  H.  F.  L. 
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Rainville  v.  Grand  Trunk  Railway  Company. 

Railways— Negligence— Fire    Caused   by  Sparks  from  Engine — Circum- 
stantial Evidence. 

In  an  action  against  a  railway  company  for  negligently  causing  fire  by 
sparks  from  their  engine,  the  cause  of  the  fire  may  be  proved  by  circum- 
stantial evidence. 

This  was  an  action  for  negligence  against  the  railway  statement, 
company  for  setting  fire  to  the  plaintiffs   property  by 
sparks  from  their  engine,  and  was  tried  at  Sandwich  on 
March  15th  and  16th,  1897,  before  Ferguson,  J.,  and  a 

At  the  close  of  his  evidence  the  plaintiff  moved  for  a 
nonsuit,  which  was  renewed  at  the  close  of  the  evidence 
and  now  on  October  9th,  1897,  came  on  for  argument. 

The  facts  stated  in  the  judgment  may  be  supplemented 
as  follows : — 

During  the  year  1895,  which  was  a  very  dry  season,  the 
defendants  permitted  the  dry  grass  and  weeds  to  grow  on 
their  right  of  way  without  being  cut.  On  October  25th, 
1895,  a  woman  was  walking  along  the  track,  and  turned 
into  a  neighbour's  house  on  the  south  side  almost  im- 
mediately opposite  the  spot  where  the  fire  afterwards 
commenced.  At  the  moment  she  left  the  railway  track 
a  train  was  in  sight,  and  passed  the  spot,  within  a  minute, 
or  at  most  two  minutes  after,  travelling  westward.  A 
minute  or  two  after  the  train  had  passed  fire  commenced 
and  was  observed  on  the  north  side  of  the  track.  The 
wind  was  blowing  from  the  south-west.  The  spark  lit  in 
the  tall  weeds  and  dry  grass  and  was  carried  by  the  wind 
across  the  railway  company's  fence  into  a  haystack  and 
barn  situate  a  few  feet  from  the  fence.  There  was  no 
inflammable  material  on  the  ground  between  the  company's 
fence  and  the  building  and  haystack.  The  ground  at  the 
point  where  the  fire  took  place  was  somewhat  low  and 
during  the  spring  and  fall  freshets  would  be  submerged. 
The  railway  company  acknowledged  that  they   cut  the 
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Statement,  grass  and  bushes  over  the  top  of  the  ice  in  winter  and  burned 
them  up,  and  the  contention  of  the  plaintiff  was  that  it  being 
green  it  would  not  all  burn,  and  in  the  freshets  this  stuff 
would  naturally  be  washed  down  into  the  low  places  along 
the  track,  and  he  contended  and  produced  evidence  to  the 
effect  that  dry  grass  was  washed  up  against  the  fence  that 
had  grown  on  the  track  a  year  or  so  before.  It  was  not 
contended  at  the  trial  that  the  engine  was  improperly 
constructed  or  improperly  worked. 

M.  K.  Cowan,  for  the  plaintiff. 

B.  B.  Osier ,  Q.  C,  for  the  defendants. 

The  following  cases  were  referred  to  : — McCallum  v. 
Grand  Trunk  R.  W.  Co.,  31  U.  C.  R.  527 ;  Jaffrey  v.  The 
Toronto,  Grey  and  Bruce  R.  W.  Co.,  23  C.  P.  553  ;  Holmes 
v.  The  Midland  R.  W.  Co.,  35  U.  C.  R.  253  ;  Flannigan  v. 
Canadian  Pacific  R.  W.  Co.,  17  0.  R.  6  ;  Vaughan  v. 
Menlove,  3  Bing.  N.  C.  468  ;  Smith  v.  London  and  South 
Western  R.  W.  Co.,  L.  R.  5  C.  P.  98 ;  Stnisac  v.  Central 
Vermont  R.  W.  Co.,  26  S.  C.  R.  641. 

October  18th,  1897.     Ferguson,  J.  :— 

This  action  was  tried  at  Sandwich.  The  jury  rendered 
a  verdict  for  the  plaintiff  and  assessed  damages. 

The  motion  to  have  a  nonsuit  entered  made  at  the  close 
of  the  plaintiff's  case  and  renewed  at  close  of  the  evi- 
dence stood  by  agreement  to  be  argued  and  disposed  of  in 
Toronto. 

The^  argument  now  takes  place. 

Counsel  concede  the  two  propositions,  (1)  that  when 
the  engine  of  the  railway  company  is  in  good  order,  is  a 
good  engine,  and  is  properly  run  at  the  time,  and  sparks 
or  cinders  fly  from  it  upon  and  set  fire  to  the  property 
of  an  owner  adjoining  the  railway,  the  loss  must  be  borne 
by  such  owner,  (2)  but  if  the  sparks  or  cinders  fall  upon 
the  propertyr(the  land)  of  the  railway  company,  and  by 
reason  of  dry  and  inflammable  material  being  there  the 
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fire  runs  or  makes  its  way  to  such  adjoining  property  and   Judgment, 
occasions  loss,  the  railway  company  are  responsible  for  Ferguson,  J. 
such  loss,  if  the  dry  and  inflammable  material  is  on  the 
property  of  the  company  by  reason  of  negligence  of  the 
company.     The  concession  does  not,  however,  go  or  extend 
further  than  this. 

There  was  evidence  to  go  to  the  jury  shewing  or  tending 
to  shew  that  there  was  dry  and  inflammable  material  on 
the  property  of  the  defendant  company,  and  that  sparks 
or  cinders  from  the  engine  might  have  fallen  upon  this 
and  ignited  it,  and  that  the  Are  may  have  so  spread  or  run 
to  the  plaintiff's  property,  and  caused  the  conflagration. 
This  inflammable  material  was  according  to  such  evidence, 
dry  grass,  rushes,  etc.,  which  had  grown  upon  the  defen- 
dants' land,  as  an  annual  growth,  and  not  material  that  had 
been  left  there  by  the  defendants  in  clearing  their  land 
for  the  purposes  of  their  road,  as  in  some  of  the  decided 
cases. 

There  was,  as  I  think,  evidence  to  be  left  to  the  jury, 
tending  to  shew  that  the  fire  did  spread  or  run  from 
the  defendants'  land  to  the  plaintiff's  property  adjoining 
the  same,  and  that  the  conflagration  happened  in  this  way. 

There  was  also  evidence  tending  to  shew  the  contrary 
of  this. 

For  the  defence  it  was  contended  that  when  the  engine 
is  good  and  in  proper  order  (which  must  be  now  taken  to 
be  the  case  here)  there  is  no  presumption  that  the  fire 
(sparks  or  cinders)  came  from  it,  and  that  there  is  no  evi- 
dence that  the  fire  did  really  come  from  the  defendants' 
engine.  It  was  part  of  the  plaintiff's  case  to  prove  that 
the  tire  was  communicated  by  sparks  or  cinders  from  the 
defendants'  engine,  and  it  is  sometimes  said  that  this  must 
be  done  by  a  "  preponderance  of  evidence." 

The  decision  in  the  case  Piggot  v.  The  Eastern  Counties 
R.  W.  Co.,  3  C.  B.  229,  and  the  language  employed  by  the 
learned  Judges  there,  seem  to  me  to  shew  that  such  proof 
may  be  by  circumstantial  evidence.  At  page  241,  Mr. 
Justice  Coleman  is  reported  to  have  said,  "  It  appears  to 
82 — VOL.  XXVIII.  O.R. 
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me  that  the  jury  might  reasonably  infer  that  the  fire  was 
occasioned  by  sparks  from  the  engine,"  eta,  eta 

I  do  not  think  that  the  decision  in  the  ease  Senesac  v. 
The  Central  Vermont  R  W.  Co.,  26  &  C.  R  641,  is  really 
against  this  view.  There  it  was  alleged  that  the  fire  was 
caused  by  sparks  falling  from  a  passing  train,  and  through 
the  carelessness  of  the  train  crew  in  neglecting  to  extin- 
guish the  fire  in  the  respondent's  woodshed.  The  case 
rested  (as  to  this  part  of  it)  on  circumstantial  evidence, 
and  it  was  argued  that  from  the  facts  proved  there  was  an 
irresistible  conclusion  that  the  fire  was  caused  either  by 
sparks  from  the  engine  or  a  hot-box  on  one  of  the  cars. 
The  Court  below  considered  that  there  was  no  proof  that 
the  fire  was  caused  by  the  act,  imprudence,  neglect  or 
want  of  skill  of  the  defendants,  and  dismissed  the  plain- 
tiff's action.  Both  the  Superior  Court  and  the  Court  of 
review  were  of  the  opinion  that  the  origin  of  the  fire  was 
.still  a  mystery.  The  Supreme  Court  declined  to  interfere 
with  the  judgment,  saying,  that  the  jurisprudence  of  the 
Privy  Council  and  of  that  Court  was  not  to  disturb  judg- 
ments appealed  from  upon  mere  questions  of  fact  unless 
clearly  wrong  or  erroneous. 

This,  as  it  appears  to  me,  is  far  from  deciding  that  the 
proof  to  which  I  have  been  alluding  cannot  be  by  circum- 
stantial evidence,  and  in  the  present  case  I  think  there 
were  relevant  circumstances  given  in  evidence  fit  to  be 
submitted  to  the  jury  on  the  question. 

As  to  the  argument  on  behalf  of  the  defendants  resting 
on  the  character  of  the  inflammable  material  said  to  have 
been  on  the  railway  land,  I  am,  after  a  perusal  of  the  case 
Flannigan  v.  The  Canadian  PcuAfic  R.  W.  Co.,  17  O.  R  6, 
unable  to  say  that  there  was  not  evidence  of  negligence  of 
the  defendants  in  this  respect  fit  to  be  submitted  to  the  jury. 

On  the  whole  case  I  am  of  the  opinion  that  this  motion 
should  be  refused  and,  1  suppose  with  any  additional  costs 
there  may  be. 

Motion  refused  with  costs  as  above. 

A.  EL  F.  Lw 
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Conn  v.  Smith  et  al. 

Bankruptcy  and  Insolvency — Advances  by  Bank  to  Insolvent — Pledge  of 
•  Goods  as  Security — Invalidity  of— Banking  Act — Creditors'  Claims — 
58  Vict.  ch.  23,  sec.  1  (0.)—"  Invalid  against  Creditors  "—Retro- 
activity of  Statute — Warehouse  Receipts— Exchange  of  Securities— 5S 
Vict  ch.  31,  sec.  75,  sub-sec  2  (D.)— Collateral  Security— Mortgage — 
Declaration — Parties. 

The  plaintiff,  a  creditor  of  an  insolvent,  alleged  that  in  regard  to  certain 
pledges  made  by  the  latter  to  a  bank,  there  had  been  no  contemporane- 
ous advances,  and  that  the  pledges  were  invalid  under  sec.  75  of  the 
Banking  Act,  53  Vict.  ch.  31  (D. ),  and  claimed  to  be  entitled  to  obtain 
moneys  received  through  disposal  of  the  pledges  and  to  apply  them  in 
payment  of  creditors'  claims,  by  virtue  of  the  provisions  of  sec.  1  of 
58  Vict.  ch.23(0.):— 

Held,  that  the  words  "  invalid  against  creditors  "  should  be  treated  as 
limited  to  transactions  invalid  against  creditors,  qud  creditors,  and  not 
as  extending  to  transactions  declared  invalid  for  reasons  other  than 
those  designed  to  protect  creditors  : — 

Held,  also,  tnat  the  last  named  Act  did  not  apply,  because  the  money 
had  been  received  by  the  bank  before  it  was  passed,  and  it  was  not 
retrospective. 

The  insolvent  had  been  in  the  habit  of  buying  hops  from  time  to  time, 
and  giving  the  bank  his  own  warehouse  receipts  or  direct  pledges  for 
the  purpose  of  raising  money  to  pay  for  them.  Then,  at  the  request  of 
the  bank,  he  constituted  his  bookkeeper  his  warehouseman,  and  the 
latter  issued  warehouse  receipts  to  the  bank  in  substitution  for  the 
securities  or  receipts  theretofore  held,  there  being  no  further  advance 
made  when  the  new  securities  were  given  : — 

Held,  that  this  exchange  of  securities  should  be  treated  as  authorized 
under  sub-sec.  2  of  sec.  75  of  the  Banking  Act. 

The  plaintiff  asked  for  a  declaration  that  advances  made  by  the  bank 
upon  a  mortgage  by  the  insolvent  to  a  third  person,  and  by  him  assigned 
to  the  bank,  were  contrary  to  the  Banking  Act,  and  that  the  property 
was  free  from  the  mortgage  : — 

Held,  that  no  such  declaration  should  be  made  in  the  absence  of  the 
mortgagee,  who  was  liable  to  the  bank  as  indorser  of  a  promissory  note 
of  the  insolvent,  collateral  to  the  mortgage. 

This  was  an  action  by  a  simple  contract  creditor  of  the  Statement, 
-defendant  Smith  to  recover  judgment  for  a  debt,  and  on 
behalf  of  all  creditors  of  Smith  to  recover  from  the  defen- 
dants the  Merchants'  Bank  of  Canada,  certain  moneys  and 
property  of  the  defendant  Smith  alleged  to  have  come  to 
their  hands  by  means  of  breaches  of  the  Banking  Act. 
The  facts  are  stated  in  the  judgment. 

The  action  was  tried  by  Stkeet,  J.,  without  a  jury,  at 
Brockville,  on  the  16th  and  17th  November,  1897. 
Ayle8Wortht  Q.  C,  for  the  plaintiff. 
McCarthy,  Q.  C,  for  the  defendants. 
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November  27, 1897.    Street,  J.  :— 

In  all,  thirteen  transactions  between  the  bank  and  Smith 
are  attacked  by  the  pleadings  and  particulars  delivered  in 
the  action,  besides  a  small  item  of  interest  which  was  not 
gone  into.  Eleven  out  of  these  thirteen  transactions  rela- 
ted to  pledges  of  hay  and  grain  made  by  the  defendant 
Smith  to  the  bank,  in  or  prior  to  the  year  1893,  to  secure 
advances  made  by  the  bank  to  him.  It  was  alleged  by 
the  plaintiff  that  there  had  in  these  transactions  been 
no  contemporaneous  advance,  and  that  the  pledge,  whether 
in  the  form  of  a  bill  of  lading  or  a  warehouse  receipt 
or  a  direct  pledge,  was  invalid  under  the  75th  section 
of  the  Banking  Act,  53  Vict.  ch.  31  (D.)  It  was  not  dis- 
puted that  the  bank  had  long  prior  to  the  commencement 
of  this  action  disposed  of  the  hay  and  grain  pledged  to 
them,  and  had  received  the  proceeds,  and  had  applied  them 
as  received  in  satisfying  moneys  advanced  to  the  defendant 
Smith,  and  maturing  from  day  to  day.  The  greater  part, 
if  not  the  whole,  of  these  moneys  was  so  received  by  the 
bank  during  the  course  of  constant  daily  transactions  with 
the  defendant  Smith,  who  carried  on  a  large  business  in 
buying  and  selling  produce,  and  were  taken  into  account  in 
daily  or  other  frequent  settlements  with  him. 

The  plaintiff  claimed,  as  one  of  the  creditors  of  Smith, 
who  had  ceased  before  the  commencement  of  this  action 
to  meet  his  liabilities,  to  be  entitled  to  obtain  the  moneys 
so  received  by  the  bank,  and  to  apply  them  in  payment  of 
creditors'  claims  under  sec.  1  of  ch.  23  of  the  Ontario 
Statutes  of  1895,  entitled  "  An  Act  to  make  further  pro- 
vision respecting  Assignments  for  the  Benefit  of  Creditors," 
which  is  as  follows  : — 

"  In  case  of  a  gift,  conveyance,  assignment,  or  transfer 
of  any  property,  real  or  personal,  which  in  law  is  invalid 
against  creditors,  if  the  person  to  whom  the  gift  *  * 
was  made  shall  have  sold  or  disposed  of  the  property  or 
any  part  thereof,  the  money  or  other  proceeds  realized 
therefor  by  such  person  may  be  seized  or  received  in  any 
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action  by  a  person  who  would  be  entitled  to  seize  and  jfadgmaak 
recover  the  property  if  it  had  remained  in  the  possession  street,  J. 
or  control  of  the  debtor  or  of  the  person  to  whom  the  gift 
*  *  was  made,  and  such  right  to  seize  and  recover  shall 
belong,  not  only  to  an  assignee  for  the  general  benefit  of  the 
•creditors  of  the  said  debtor,  but  shall  exist  in  favour  of  all 
•creditors  of  such  debtor,  in  case  there  is  no  such  assign- 
ment." 

It  appears  to  me  to  be  unnecessary  to  inquire  whether  the 
defendant  Smith  was  or  was  not  insolvent  at  the  time  of 
these  transactions,  because  it  is  plain  that  there  was  suffi- 
cient pressure  used  by  the  bank  (supposing  the  plaintiff's 
view  of  their  nature  to  be  correct)  to  exclude  the  intent  of  a 
fraudulent  preference.  They  were,  therefore,  not  "  invalid 
against  creditors  "  by  virtue  of  anything  contained  in  the 
Act  respecting  assignments  and  preferences  by  insolvent 
persons,  ch.  124,  R.  S.  O.,  or  in  any  Act  in  pari  materid. 

In  interpreting  the  clause  of  ch.  23  of  the  Ontario  Act  of 
1895,  above  quoted,  regard  must  be  had  to  the  context 
and  to  the  specific  objects  of  the  legislation  of  which  it 
forms  part.  These  are  the  prevention  of  frauds  upon  cre- 
ditors, and  the  prevention  of  unjust  preferences  of  one 
creditor  over  another  by  insolvent  persons.  Transfers  of 
property  under  certain  circumstances  are  by  these  enact- 
ments declared  invalid  against  creditors,  and  by  the  section 
of  the  Act  of  1895,  above  quoted,  where  the  property  trans- 
ferred has  been  sold  by  the  transferee  so  that  it  cannot  be 
seized  in  specie,  an  action  to  obtain  from  him  the  proceeds 
is  given  to  the  creditors  of  the  transferor. 

The  provisions  of  these  Acts,  it  will  be  observed,  are 
directed  against  the  acts  of  persons  in  insolvent  circum- 
stances who  may  be  endeavouring  to  prevent  the  proper 
and  equal  distribution  of  their  assets  amongst  their  credi- 
tors. The  plaintiff,  however,  seeks  to  treat  the  section  of 
the  Act  of  1895  as  applicable  to  transfers  of  property 
which  are  invalid  or  voidable  for  reasons  in  whch  the  rights 
of  creditors  as  such  are  not  in  any  degree  involved.  If  the 
.  -eleven  transactions  between  the  bank  and  the  defendant 
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Judgment.  Smith  were  invalid,  it  is  not  because  they  interfered  with 
Street,  Ji  the  rights  of  creditors,  but  because  they  were  contrary  to 
the  limitations  imposed  by  Parliament  upon  the  banks  in 
their  dealings  with  personal  property.  The  considerations 
applicable  to  money  received  in  the  course  of  such  trans- 
actions as  these,  seem  very  different  from  those  applicable 
to  money  received  by  means  of  the  transfers  declared  void 
as  against  creditors :  and  where  the  effect  of  giving  to  the 
Act  of  1895  the  extended  application  contended  for  by  the 
plaintiff  would  be  so  far  reaching,  I  think  the  safe  course 
is  to  treat  the  words  "  invalid  against  creditors  "  as  limited 
to  transactions  invalid  against  creditors  qud  creditors,  and 
not  as  extending  to  transactions  declared  invalid  for  rea- 
sons other  than  those  designed  to  protect  creditors. 

There  is  another  reason  which  I  think  is  fatal  to  the 
contention  of  the  plaintiff  that  this  Act  of  1895  should  be 
applied  to  the  transactions  in  question,  and  that  is,  that  the  • 
money  sought  to  be  recovered  had  been  received  by  the 
bank  before  the  passing  of  the  Act.  It  was  argued  that 
the  remedy  given,  being  in  the  nature,  as  it  was  said,  of  a 
new  form  of  execution,  was  a  mere  matter  of  procedure,  and 
that  therefore  the  presumption  against  the  retrospective 
operation  of  the  Act  did  not  arise.  I  cannot  accede  to 
this  argument.  The  money  arising  from  the  sale  of  the 
hay  and  grain  having  come  to  the  hands  of  the  bank  long 
before  the  passing  of  the  Act,  and  having  been  recognized 
and  acknowledged  to  be  their  money  by  the  defendant 
Smith  in  the  repeated  settlements  which  took  place  be- 
tween them,  and  being  free  from  any  right  of  recovery  on 
the  part  of  any  other  person  under  any  existing  law,  had 
become  their  money.  It  could  not  have  been  recovered 
from  them  by  the,  defendant  Smith,  even  assuming  that 
the  goods  of  which  it  was  the  proceeds  might,  because  he 
had  willingly  taken  credit  from  day  to  day  for  it  in  his 
accounts  with  the  bank.  Such  being  the  position  of  the 
bank,  it  seems  plain  that  a  statute  giving  to  creditors  an 
action  to  recover  these  proceeds  goes  far  beyond  a  mere 
alteration  in  procedure,  and  confers  a  right  which  had  no 
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previous  existence.      The  language  of  the  section  does  not  Judgment, 
necessarily  include  past  transactions,  and,  in  accordance    street,  J. 
with  the  established  rule  of  construction,  it  must  not  be 
construed  as  including  them. 

I  do  not  desire  to  be  understood  as  determining  the  ques- 
tion as  to  the  right  of  the  bank  to  have  held  these  goods 
against  any  and  every  person.  In  the  view  I  have  taken 
of  the  other  objections  to  the  plaintiff's  right  to  recover,  it 
becomes  unnecessary  to  do  so. 

A  different  state  of  facts  is  disclosed  by  the  evidence 
bearing  upon  the  claim  of  the  plaintiff  to  a  quantity  of  hops 
still  remaining  unsold,  which  were  held  for  the  bank  in  a 
warehouse  under  a  receipt  given  by  one  Hiscox,  the  lessee 
of  the  warehouse.  The  defendant  Smith  says  that  he  was 
in  the  habit  of  buying  hops  from  time  to  time  and  giving 
the  bank  his  own  warehouse  receipts  or  direct  pledges  for 
the  purpose  of  raising  money  to  pay  for  them.  Then,  at 
the  request  of  the  bank,  he  constituted  his  book-keeper, 
Hiscox,  his  warehouseman,  and  Hiscox  issued  warehouse 
receipts  to  the  bank  in  substitution  for  the  securities  or 
receipts  theretofore  held  by  the  bank,  there  being  no 
further  advance  made  when  the  new  securities  were  given. 
The  2nd  sub-section  of  the  75th  section  of  the  Banking 
Act  enables  the  bank,  on  receipt  of  the  goods,  to  store 
them  and  take  a  warehouse  receipt  for  them  without  for- 
feiting any  existing  right,  and  I  think  this  exchange  of 
securities  may  be  treated  as  being  authorized  under  that 
sub-section.  * 

The  question  as  to  these  hops  comes  down  entirely  to 
one  of  costs,  as  it  appears  to  be  agreed  that  they  are 
utterly  worthless,  and  the  bank  in  fact  have  abandoned 
any  claim  they  might  have  to  them. 

The  remaining  question  relates  to  the  rights  of  the  bank 
under  a  mortgage  upon  a  block  of  brick  buildings  made 
by  Smith  to  one  Steele,  and  assigned  to  the  bank. 

The  facts  shortly  stated  appear  to  be  as  follows : — At 
the  time  of  the  giving  of  the  mortgage,  the  bank  held  notes, 
amounting  in  all  to  $5,700,  made  by  Smith  and  indorsed 
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Judgment,  by  Steele ;  a  new  note  for  $8,000  was  made, bearing  the  same 
Street,  J.  date  as  the  mortgage  signed  by  Smith  and  indorsed  by 
Steele,  into  which  the  existing  notes  for  $5,700  were  to 
merge  as  they  matured.  Steele  was  only  an  accommodation 
indorser  on  all  these  notes,  and  the  mortgage  was  taken 
nominally  to  indemnify  him,  but  really  with  the  idea  that 
he  should  pay  the  notes  to  the  bank  and  take  the  property. 
On  12th  January,  1895,  he  assigned  the  mortgage  to  the 
bank,  and  it  was  then  agreed  that  the  bank  should  later 
on  advance  the  balance  of  the  $8,000  and  apply  it  upon 
Smith's  other  debts  to  them,  they  releasing  certain  other 
securities  held  by  them  for  a  part  of  the  debt.  There 
appears,  therefore,  to  have  been  an  agreement,  contempora- 
neous with  the  mortgage,  for  what  was  nominally,  if  not 
really,  a  further  advance  of  the  balance  of  the  $8,000  note, 
this  further  advance  being  secured  to  the  bank  both  by 
Steele's  indorsement  and  by  the  mortgage  upon  the  brick 
block  made  to  him  and  assigned  to  the  bank.  This  mort- 
gage was  subject  to  two  prior  mortgages  to  third  persons, 
and  after  the  commencement  of  the  present  action  the 
property  was  sold  under  the  power  of  sale  in  one  of  the 
prior  mortgages,  and  was  purchased  by  Steele  at  a  price 
which  paid  off  the  prior  mortgages  and  the  greater  part  of 
the  bank  mortgage.  The  statement  of  claim  asks  for  a 
declaration  that  the  advances  by  the  bank  upon  this  mort- 
gage, or  some  part  thereof,  are  contrary  to  the  Banking 
Act,  and  that  the  property  may  be  declared  free  from  the 
mortgage,  or  that  the  amount  received  under  it  may  be 
paid  into  Court  and  applied  in  payment  of  the  claims  of 
the  creditors  of  Smith.  It  is  evident,  however,  that  no 
such  declaration  should  be  made  in  the  absence  of  Steele, 
,  who  is  liable  to  the  bank  as  indorser  upon  the  $8,000  note, 
and  who  should  be  allowed  an  opportunity  of  shewing 
that  the  mortgage  was  a  valid  security,  and  that  the  pro- 
ceeds derived  from  it  should  go  towards  extinguishing  his 
liability  as  indorser.  I  have  a  further  objection  to  mak- 
ing such  a  declaration,  even  so  far  as  the  bank  is  concerned, 
in  the  present  case,  because  the  proceeds  of  the  alleged 
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new  advance  were  not  traced  in  the  evidence  sufficiently  Judgment, 
to  enable  me  to  satisfy  myself  that  they  did  not  go  merely  street,  J. 
towards  the  extinguishing  of  existing  debts  due  to  the 
bank  by  Smith ;  and  also  because  the  facts  connected  with 
the  sale  of  the  property  and  the  application  of  the  pro- 
ceeds, having  happened  after  action  brought,  and  without 
having  been  referred  to  in  the  pleadings,  were  not  fully 
gone  into. 

I  think  the  mortgage  transaction  should  have  been  made 
the  subject  of  a  separate  action,  and  that  Steele  should 
have  been  made  a  party  to  it. 

If  the  plaintiff  desires  it,  he  may  take  judgment  in  the 
present  action  against  Smith  for  the  amount  of  his  claim, 
with  costs  of  an  undefended  action  upon  a  specially  indorsed 
writ,  and  judgment  dismissing  as  against  the  bank  with 
•costs  all  claims  save  that  with  regard  to  the  mortgage,  and 
proceed  in  the  present  action  for  that  claim,  adding  Steele 
as  a  defendant,  and  proceeding  anew  to  trial.  Unless  he 
elects  to  do  this,  and  takes  the  necessary  proceedings  within 
three  weeks,  there  will  be  judgment  for  the  plaintiff  against 
Smith  for  his  claim  and  costs  as  above,  and  the  action  will 
be  dismissed  as  against  the  bank  with  costs  without  preju- 
dice to  the  plaintiff's  right  to  proceed  within  two  months 
from  the  entry  of  judgment  for  the  bank  in  the  present 
•action,  with  a  new  action  against  the  bank  and  such  other 
persons  as  he  may  be  advised,  and  either  for  himself  or  for 
all  creditors,  to  set  aside  in  whole  or  in  part  the  claim  of 
the  defendants  or  any  of  them  to  the  property  covered  by 
the  mortgage,  or  the  proceeds  derived  from  it,  or  to  have 
the  same  applied  towards  payment  of  creditors'  claims. 

E.  B.  B. 
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RE   NORR1S  ET  AL. 

Assessment  and  Taxes — Court  of  Revision— PetUion— Remission  of  To&*- 
By-  law — Mandamus. 

The  Court  of  Revision  of  a  municipality  is  obliged  to  receive  sod  decide 
upon  a  petition  for  remission  of  taxes,  presented  under  sec.  67  of  55 
"Vict.  ch.  48  (0.),  notwithstanding  that  the  municipality  has  not  pused 
any  by-law  on  the  subject. 

A  mandamus  granted. 

Statement.  This  was  a  motion,  on  behalf  of  the  estate  of  Jam<- 
Norris  and  of  the  Canadian  Bank  of  Commerce,  for  an 
order  in  the  nature  of  a'mandamus  to  the  Court  of  Revision 
for  the  city  of  St.  Catharines  to  entertain  and  hear  a  peti- 
tion of  the  applicants.  The  applicants  were  the  owners  of 
two  separate  properties  in  the  city  of  St.  Catharines,  callfri 
"Mill  A."  and  "Mill  B.,w  which  properties  were  assessed 
under  their  names  respectively.  Mill  A.  had  been  vacant 
and  unused  for  three  years,  and  was  assessed  at  the  value 
of  $25,000.  Nothing  was  asked  in  respect  of  Mill  B.  The 
petitioners  by  their  petition  asked  that  the  taxes,  or  a 
substantial  part  thereof,  on  Mill  A  for  1897  should  be 
remitted. 

By  sec.  67  of  the  Consolidated  Assessment  Act,  1892, 
55  Vict.  ch.  48  (O.),  "  the  Court  shall  also,  before  or  after 
the  1st  day  of  July,  and  with  or  without  notice,  receive 
and  decide  upon  the  petition  from  any  person  assessed  for 
a  tenement  which  has  remained  vacant  during  more  than 
three  months  in  the  year  for  which  the  assessment  has 
been  made  *  *  and  the  Court  may,  subject  to  the 
provisions  of  any  by-law  in  this  behalf,  remit  or  reduce 
the  taxes  due  by  any  such  person,  or  reject  the  petition; 
and  the  council  of  any  local  municipality  may,  from  time 
to  time,  make  such  by-laws,  and  repeal  or  amend  the 
same." 

The  objection  of  the  Court  of  Revision  was  that  no 
by-law  had  been  passed  on  the  subject,  and,  in  their 
opinion,  they  could   not  act  under  the  section  until  * 
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by-law  had  been  passed.    There  was  to  be  another  session   Statement, 
of  the  Court  for  the  year  1897. 

The  motion  was  heard  by  Ferguson,  J.,  on  the  29th 
November,  1897. 

D,  L.  McCarthy,  for  the  applicants. 

No  one  appeared  to  shew  cause,  although  all  the  mem- 
bers of  the  Court  of  Revision  and  the  clerk  of  the  munici- 
pality of  the  city  of  St.  Catharines  were  served  with  notice 
of  the  application. 

Ferguson,  J.  (at  the  close  of  the  argument) : — 

Mill  A.  is  a  tenement  and  has  been  unoccupied  more 
than  three  months  of  the  year  1897.  I  am  of  the  opinion 
that  the  Court  of  Revision  is  obliged  to  receive  and  decide 
upon  the  petition,  and  that  the  fact  that  the  municipality 
has  not  passed  any  by-law  on  the  subject  does  not  relieve 
the  Court  from  the  performance  of  this  duty.  If  a  by-law 
on  the  subject  existed,  the  action  of  the  Court  would  be 
subject  to  the  provisions  of  it ;  but  when  there  is  no  such 
by-law,  the  action  of  the  Court  will  simply  be  independent 
of  any  such  provisions;  their  duty  is  to  receive  and 
decide  upon  the  petition.  The  Court  of  Revision  stands 
in  a  position  such  as  that  of  a  public  officer  having 
a  public  duty  to  perform,  and  the  petitioners  are  citizens 
having  an  interest  in  the  performance  of  that  duty.  I  am 
of  the  opinion  that  the  affidavit  of  Mr.  Collier,  the  solicitor 
for  the  applicants,  which  is  unanswered,  shews  a  sufficient 
demand  and  refusal.  I  think  the  order  for  the  mandamus 
should  go. 

E.  B.  B. 
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[DIVISIONAL  COURT.] 

Re  Sherlock. 

Will— Bequest  qf  Specific  Sum — Debt  Larger  than  Amount  Named. 

A  testatrix  to  whom  a  debt  of  £2,900  was  owing  by  the  E.  estate,  by  her 
will  bequeathed  as  follows  :  "  The  two  hundred  and  ninety  pounds  due 
from  the  E.  estate  *  *  and  moneys  in  *  *  to  be  used  by  my 
executors  in  payment  of  debts  *  *  the  balance  thereof  to  be  equally 
divided  among  the  daughters  of    *    *    "  : — 

Held,  that  only  the  sum  of  money  mentioned  in  the  will  and  not  the 
whole  amount  doe  by  the  E.  estate  passed  by  the  clause  in  question. 

Decision  of  Meredith,  C.  J.,  reversed. 

Statement.  This  was  an  appeal  from  a  judgment  of  Meredith,  C.  J., 
on  an  application  by  the  executors  of  the  will  of  one  Mary 
Haig  Sherlock  for  the  opinion  of  the  Court  under  R  S.  0. 
ch.  110,  sec.  37,  as  to  the  construction  to  be  pat  upon  a 
clause  in  the  will. 

The  facts  are  set  out  in  the  judgments  and  the  clause  in 
question  in  the  judgment  of  Street,  J. 

The  motion  was  argued  in  Court  on  September  17th, 
1897,  before  Meredith,  G.  J. 

W.  S.  McBrayne  appeared  for  the  executors  and  the 
daughters  of  Samuel  Langford  Sherlock. 
Samuel  Price,  for  the  residuary  devisees. 

October  9th,  1897.  Meredith,  C.J.  :— 

The  question  for  decision  depends  upon  what  is  the  pro- 
per construction  to  be  placed  upon  one  of  the  bequests 
contained  in  the  will  of  the  testatrix  which  is  contained  in 
these  words : — 

"The  two  hundred  and  ninety  pounds  due  from  the 
Edwards'  Estate  in  England  and  *  *  to  be  equally 
divided  among  the  daughters  of  the  said  Samuel  Langford 
Sherlock." 

The  testatrix  at  the  date  of  making  her  will  had  a  claim 
against  her  former  solicitor  in  England,  a  Mr.  Edwards, 
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who  had  become  insolvent,  and  she  had  shortly  before   Judgment, 
received  a  letter  from  her  then  solicitors  in  England,  stating    Meredith, 
that  the  amount  due  her  was  about  £2,900,  the  last  figure        C'Ja 
was  somewhat  blurred,  probably  in  the  copying  of  the 
letter,  and  a  casual  reader  of  the  letter  might  mistake  the 
figures  as  being  intended  to  mean  £290. 

The  contention  of  the  legatees  is  that  the  whole  of  the 
money  due  by  Edwards  passed  by  the  bequest,  and  I  am  of 
opinion  that  that  is  the  correct  view. 

It  is,  I  think,  reasonably  certain  that  it  was  the  money 
due  to  her  by  Edwards  and  the  whole  of  it  that  the 
testatrix  had  in  her  mind  and  intended  to  dispose  of  it, 
and  that  the  statement  of  the  amount  of  it  may  be  properly 
rejected  under  the  rule  "falsa  demonstratio  non  nocet" 

I  think  that  I  do  no  violence  to  the  language  of  the 
testatrix  in  reading  the  paragraph  of  the  will  in  question 
as  if  she  had  said  the  money  due  to  me  from  the  Edwards' 
estate  in  England  amounting  to  £290,  etc. ;  and  if  that  be 
so,  it  is  clear  that  the  erroneous  statement  of  the  amount 
of  the  debt  should  be  rejected. 

As  the  difficulty  has  arisen  from  the  way  in  which  the 
testatrix  has  expressed  her  wishes,  the  costs  should  come 
out  of  the  fund. 

There  will  be  judgment  declaring  that  the  bequest  in 
question  operated  upon  and  passed  the  whole  of  the 
Edwards'  debt,  and  the  costs  will  be  paid  out  of  the  fund. 

From  this  judgment  the  residuary  devisees  appealed,  and 
the  appeal  was  argued  before  a  Divisional  Court  composed 
of  Armour,  C.  J.,  Falconbridge*,  and  Street,  J  J. 

McBrayne  raised  the  preliminary  objection  that  no 
appeal  lay  from  the  opinion  of  a  Judge  under  the  Act,  and 
cited  Lewin  on  Trusts,  8th  ed„  p.  619  ;  Re  Mockett's  Will, 
Johnston  628. 

Price,  referred  to  Con.  Rule  777. 

*  Falconbridge,  J.,  only  heard  part  of  the  argument  and  took  no  part 
in  the  judgment— Rkf. 


Digiti 


zed  by  G00gk 


640  THE  ONTARIO  REPORTS.  [VOU 

Argument.  [The  Court,  however,  without  giving  any  decision  on 
the  objection,  directed  the  argument  on  the  merits  to 
proceed.] 

Pricey  for  the  appeal.  The  Chief  Justice  seems  to  have 
considered  that  the  testatrix  misread  the  letter  she  received 
from  England.  That  letter  should  not  be  considered :  the 
question  is  controlled  by  the  will  alone.  If  she  did  not 
misread  the  letter  she  did  not  know  or  even  think  she 
knew  what  the  amount  was,  yet  she  deliberately  fixed  the 
amount  devised  at  £290  :  Smith  v.  Fitzgerald,  3  V.  &  B.  2; 
Horwood  v.  Griffith,  4  D.  M.  &  G.  700 ;  Hotham  v.  Sutton, 
15  Ves.  319  ;  Loring  v.  Loring,  12  Gr.  374 ;  Williams  on 
Executors,  9th  ed.,  p.  1025,  note  k.  The  leading  and 
most  important  words  in  the  clause  should  be  ascertained  : 
Theobald  on  Wills,  4th  ed.,  108,  110 ;  Leake  on  Contracts, 
3rd  ed.,  190.  The  words  "  two  hundred  and  ninety  pounds  " 
limit  the  gift  as  a  restrictive  limitation. 

McBrayne,  contra.  The  obvious  intention  of  the  testa- 
trix was  to  give  the  whole  debt.  In  the  English  cases 
funds  were  specified  out  of  which  certain  amounts  were 
to  be  paid.  A  specific  description  of  a  bond  passes  prin- 
cipal and  interest :  Hawley  v.  Cutts,  2  Freeman  24.  I  refer 
to  In  re  Bridie,  4  C.  P.  D.  336 ;  Harcourt  v.  Morgan,  2 
Keen  274. 

Price,  in  reply.  If  the  testatrix  had  intended  any  con- 
siderable excess  to  pass  she  would  have  appointed  the  lega- 
tees her  residuary  legatees  instead  of  those  she  did  appoint 

November  2nd,  1897.  The  judgment  of  the  Court  was 
delivered  by 

Street,  J. : — 

I  regret  that  I  find  myself  unable  to  concur  in  the  judg- 
ment appealed  against. 

The  words  of  the  bequest  are  as  follows  :  "  The  two 
hundred  and  ninety  pounds  due  from  the  Edwards'  estate 
in  England  and  moneys  in  Post  Office  Savings  Bank  and 
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Bank  of  Hamilton  at  Grimsby,  to  be  used  by  my  executors  Judgment, 
in  payment  of  debts  and  expenses  after  my  decease  and    street,  J. 
in  winding  up  my  estate :  the  balance  thereof  to  be  equally 
divided  among  the  daughters  of  the  said  Samuel  Langford 
Sherlock." 

At  the  time  the  will  was  made,  and  at  the  time  of  the 
death  of  the  testatrix,  the  amount  due  from  the  Edwards' 
estate  was  £2,900,  instead  of  £290,  and  the  question  is 
whether  the  whole  j£2,900  or  only  £290  of  it  passed. 

In  my  opinion  there  is  do  gift  here  which  can  properly 
be  treated  as  a  gift  of  the  debt  due  from  the  Edwards' 
estate  irrespective  of  its  amount.  I  quite  agree  that  if  the 
testatrix  had  said  "  I  give  the  debt  due  from  the  Edwards' 
estate,"  the  whole  amount  of  the  debt  would  have  passed, 
and  that  an  erroneous  recital  or  statement  of  the  amount 
of  the  debt  would  probably  not  have  reduced  the  gift  to 
one  of  a  sum  out  of  the  debt. 

Here  she  has  not  in  terms  given  the  debt  but  a  specific 
sum  of  money,  describing  it  as  being  the  particular  sum 
due  from  the  Edwards'  estate.  If  this  had  been  a  gift  of 
stock,  and  the  testatrix  had  said  "  I  give  the  X290  stock  I 
own  in  the  A.  company,"  when  she  had  £2,900  stock  -in 
that  company,  it  would  not  be  contended,  I  think,  that 
the  whole  passed. 

It  would  be  unsafe,  in  my  opinion,  and  contrary  to  rule, 
to  speculate  as  to  what  the  testatrix  would  have  done  had 
she  known  the  true  amount  due  her  to  be  ten  times  what 
she  supposed  it  to  be,  and  as  she  has  not  given  the  debt  in 
terms,  but  only  a  sum  of  money  in  terms,  we  are  bound  to 
read  the  will  as  giving  only  the  sum  of  money  named,  and 
not  the  whole  debt  of  which  it  formed  part :  Smith  v. 
Fitzgerald,  3  V.  &  B.  2 :  Hotham  v.  Sutton,  15  Ves.  319  ; 
Horwood  v.  Griffith,  4  D.  M.  &  G.  700 ;  Loving  v.  Loring, 
12  Gr.  374. 

The  appeal,  in  my  opinion,  should  be  allowed,  and  the 
costs  of  the  appeal  should  be  paid  out  of  the  estate  under 
the  circumstances. 

G.  A.  B. 
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[DIVISIONAL  COURT.] 
Petrie  V.  M.ACHAN. 

Division  Courts — Jurisdiction — Commission  on  Sale. 

The  defendant,  by  an  instrument  signed  by  him,  authorized  the  plaintiff 
to  dispose  of  the  goods  mentioned  therein  for  the  sum  of  $1,000  net  to 
defendant,  the  latter  reserving  to  himself  the  right  to  dispose  of  the 
goods  without  plaintiff's  assistance,  and  agreeing  in  such  case  to  pay 
the  plaintiff  a  commission  of  ten  per  cent,  on  the  above  mentioned  sum. 
The  defendant,  unassisted  by  plaintiff,  afterwards  disposed  of  the  goods 
for  $350,  and  the  plaintiff  then  claimed  ten  per  cent,  commission  on 
$1,000,  and  interest : — 

Held,  that  he  was  entitled  to  recover  the  amount,  and  that  the  claim  was 
within  the  jurisdiction  of  the  Division  Court,  the  original  amount  thereof 
being  ascertained  by  the  signature  of  defendant. 

Judgment  of  the  Second  Division  Court  in  the  county,  of  Perth  reversed. 

Statement.  This  was  an  appeal  by  the  plaintiff  from  the  Second 
Division  Court  in  the  county  of  Perth. 

The  facts  and  the  agreement  in  question  are  set  out  in  a 
former  report  upon  the  hearing  of  the  argument  of  an 
objection  that  the  "  sum  in  dispute  upon  the  appeal "  did 
not  exceed  "  $100  exclusive  of  costs  "  within  the  meaning 
of  section  148  of  the  Division  Courts  Act,  R.  S.  0.  ch.  51  : 
Petrie  v.  Machan,  ante  p.  504. 

The  learned  Judge  gave  judgment  for  the  plaintiff  for 
$35  as  ten  per  cent,  commission  upon  the  sum  of  3350 
for  which  the  defendant  had  sold  the  machinery,  the 
plaintiff  contending  that  he  was  entitled  to  judgment  for 
$100  and  interest  from  the  date  of  such  sale.  The  learned 
Judge  granted  a  new  trial  and  upon  such  new  trial  gave 
the  same  judgment,  and  the  plaintiff  appealed  to  this 
Court 

The  appeal  was  argued  on  October  15,  1897,  before  a 
Divisional  Court,  composed  of  Armour,  C.  J.,  Falcon- 
bridge  and  Street,  JJ. 

R.  McKay,  for  the  appeal,  contended  that  the  amount 
of  the  plaintiff's  claim  was  fixed  and  ascertained  at  $100, 
being  ten  per  cent,  on  $1,000,  by  the  signature  of  the 
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defendant ;  that  the  Division  Court  had  jurisdiction,  and  Argument, 
the  addition  of  interest  did  not  oust  such  jurisdiction,  and 
the  plaintiff  was  entitled  to  judgment  for  a  commission  on 
the  $1,000  mentioned  in  the  contract  and  should  not  be 
limited  to  a  commission  on  the  $350  for  which  the  defen- 
dant had  seen  fit  to  sell  the  machinery,  as  had  been 
decided  by  the  trial  Judge,  and  referred  to  Be  Graham  v. 
Tomlinson,  [1888]  12  P.  R.  367  ;  McDermid  v.  McDermid, 
[1888]  15  A.  R.  287  ;  Vogt  v.  Boyle,  [1880]  8  P.  R.  249  ; 
08trom  v.  Benjamin,  [1894]  21  A.  R.  467,  practically 
overruling  Bobb  v.  Murray,  [1889]  16  A.  R.  503;  Be 
McKay  v.  Martin,  [1890]  21  O.  R.  104  ;  In  re  Wallace  v. 
Virtue,  [1894]  24  O.  R.  558.  As  to  liquidated  damages, 
McBean  v.  Kinhear,  [1892]  23  0.  R.  313  ;  McKamara  v. 
Skain,  [1892]  23  0.  R.  103  ;  Grant  v.  Armour,  [1894]  25 
O.  R.  7. 

Aylesworth,  Q.C.,  contra,  contended  there  was  no  cer- 
tainty in  the  contract,  which  was  one  to  pay  in  any  one 
of  three  events  which  might  have  happened,  and  no 
unequivocal  promise  to  pay  at  all  ;  that  the  additional 
claim  of  interest  was  an  independent  claim  for  damages, 
and  the  Division  Court  had  no  jurisdiction.  Even  though 
Be  Graham  y.  Tomlinson,  [1888]  12  P.R.  367,  is  apparently 
in  favour  of  the  Division  Court  having  jurisdiction,  the 
great  weight  of  authority  is  the  other  way :  Wiltsie  v. 
Ward,  [1883]  8  A.  R.  549;  Forfar  v.  Climie,  [1883]  10 
P.  R.  90  ;  Moses  v.  Moses,  [1889]  13  P.  R.  12  and  144.  He 
also  referred  to  Insley  v.  Jones,  [1878]  4  Exch.  D.  16. 

McKay,  in  reply. 

October  25,  1887.  The  judgment  of  the  Court  was 
delivered  by 

Armour,  C.  J.: — 

The  claim  sued  for  in  this  case  and  the  contract  out  of 
which  such  claim  arose  are  set  out  in  the  report  of  this 
case  in  28  O.  R.  504. 

84 — VOL.  XXVIII.  O.R. 
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Judgment.        Such  claim  was,  I  think,  plainly  within  the  jurisdiction 
Armour,  C.J.  of  the  Division  Court,  for  the  original  amount  of  it  was 
ascertained  by  the  signature  of  the  defendant. 

The  plaintiff  was  entitled,  under  the  contract,  to  a  com- 
mission of  ten  per  cent,  on  the  sum  of  one  thousand 
dollars,  no  more  and  no  less,  upon  the  defendant  selling, 
exchanging,  or  otherwise  disposing  of  the  goods  mentioned 
therein,  in  whole  or  in  part,  without  the  assistance  of  the 
plaintiff  or  his  agent,  or  upon  his  withdrawing  the  offer, 
and  this  was  the  only  claim  under  the  contract  for  which 
the  plaintiff  could  sue  the  defendant. 

The  defendant  disposed  of  the  goods  mentioned  in  the 
contract  without  the  assistance  of  the  plaintiff  or  his 
agent,  and  so  the  plaintiff  became  entitled  to  the  agreed 
commission,  the  amount  of  which  was  ascertained,  as  I 
have  said,  by  the  signature  of  the  defendant  to  the  con- 
tract, and  1  do  not  see  how  upon  any  principle  we  could 
construe  the  contract  otherwise  than  as  entitling  the 
plaintiff  to  the  full  amount  of  the  said  commission. 

It  is  optional  with  us  to  allow  or  to  disallow  interest  on 
the  claim,  and  we  do  not  think  that  the  case  is  one  calling 
for  the  allowance  of  interest. 

We  therefore  allow  the  appeal  with  costs,  and  direct 
judgment  to  be  entered  in  the  Court  below  for  $100  and 
costs. 

G.  A.  R 
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[DIVISIONAL  COURT.] 

GlLLARD   ET  AL.   V.   MlLLIGAN. 

Bankruptcy  and  Insolvency —Execution — Costs— Lien— Assignments   and 
Preferences — Loss  of  Lien — Ranking  on  Estate. 

The  lien  of  a  plaintiff  for  costs  by  virtue  of  sec.  9  R.  S.  0.  ch.  124,  under 
an  execution  in  the  sheriff's  hands,  against  an  insolvent,  at  the  time  of 
an  assignment  by  him  for  the  benefit  of  creditors  under  that  statute,  is 
not  superseded  by  such  assignment,  and  the  sheriff  is  entitled  to  pro- 
ceed and  sell  for  the  amount  of  such  costs.  If  he  does  not  do  so,  and 
the  plaintiff  loses  his  lien, 

Per  Armour,  G.  J.,  he  is  not  entitled  to  rank  on  the  insolvent's  estate  as 
a  preferential  creditor. 

Per  Street,  J. — Even  if  so  entitled  it  could  only  be  on  the  net  funds 
available  after  payment  of  the  proper  charges  incurred  in  the  manage- 
ment of  the  estate. 

This  was  an  appeal   from   the  County  Court  of  the  Statement, 
county  of  Wentworth. 

The  following  facts  are  taken  from  the  judgment  of 
Street,  J. 

On  1st  December,  1894,  the  plaintiffs  recovered  a  judg- 
ment against  a  firm  of  Vansycle  Bros,  for  $392.34?  debt 
and  $55.97  costs,  and  on  the  following  day  placed  in  the 
hands  of  the  sheriff  of  the  county  of  Elgin  an  execution 
to  levy  these  amounts.  Their  execution  was  the  first  one 
in  the  sheriff's  hands  against  Vansycle  Bros. 

On  the  11th  December,  1894,  whilst  this  execution  was 
in  full  force,  Vansycle  Bros,  made  an  assignment  to  the 
defendant  Milligan,  for  the  benefit  of  their  creditors, 
under  the  provisions  of  R.  S.  O.  ch.  124. 

The  defendant  Milligan,  as  such  assignee,  then  brought 
an  action  against  Sutherland,  Innes  &  Co.  to  recover  a 
boiler  and  engine  and  other  property  in  the  county  of 
Elgin  claimed  by  the  assignee  as  belonging  to  the  estate, 
and  claimed  adversely  by  Sutherland,  Innes  &  Co.,  who 
had  obtained  possession  of  them. 

The  defendant  Crothers  conducted  this  action  as  solicitor 
for  the  defendant  Milligan.  The  action  was  tried  before 
Mr.  Justice  Rose,  who  gave  judgment  in  Milligan 's  favour 
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Statement,  for  a  part  only  of  the  goods  claimed  and  refused  hira 
costs.  Milligan  appealed  to  the  Divisional  Court  an! 
succeeded  in  having  the  judgment  set  aside  and  a  refer- 
ence ordered.  Sutherland,  Innes  &  Co.,  then  appeaU 
to  the  Court  of  Appeal,  and  pending  the  appeal  a  sedi- 
ment was  arrived  at  in  accordance  with  which  they  pail 
to  Milligan  8345  in  full  of  his  claim  to  the  goods  and  >  f 
all  costs.  This  amount  was  not  sufficient  to  cover  tl. 
assignee's  charges  for  administering  the  estate  and  tl' 
costs  of  the  defendant  Crothers  as  his  solicitor,  and  w^ 
divided  between  them.  There  were  no  other  assets  of  t. 
estate.  The  plaintiffs  had  filed  with  the  assignee,  ir. 
December,  1894,  an  affidavit  setting  forth  their  debt  as  as 
ordinary  claim,  and  claiming  $63.97,  being  the  amount  : 
their  costs  taxed  and  the  cost  of  the  execution,  as  a  pr  - 
f erred  claim. 

On  19th  August,  1896,  the  plaintiffs  brought  this  act:  : 
against  Milligan,  the  assignee,  and  Crothers,  his  solicit- 
alleging  that  they  had  received  the  S345  :  that  it  wa*  j 
trust  fund  out  of  which,  as  they  knew,  the  plaintiffs  w. 
entitled  to  receive  the  amount  of  their  costs  as  above:  ti./ 
they  had  refused  to  pay  it :  and  praying  that  they  mii: 
be  ordered  to  pay  it.  The  defendants,  in  answer,  set  u:- 
the  facts  of  the  case  as  above  shortly  described,  and  con- 
tended that  the  plaintiffs  had  shewn  no  cause  of  acti ->i 
against  them. 

The  cause  was  tried  before  Colin  G.  Snider,  Esq.,  Ju<l;~ 
of  the  County  Court  of  Wentworth,  and  judgment  wa> 
given  by  him  on  28th  June,  1897,  for  $61.32  and  eo>> 
against  both  defendants. 

From  this  judgment  the  defendants  appealed  and  the 
appeal  was  argued  on  October  12th,  1897,  before  a  Divis- 
ional Court  composed  of  Armour,  C.J.,  Falookbriikse 
and  Street,  JJ. 

J.  M.  Glenn,  for  the  appeal.  There  was  no  seizure  by 
the  sheriff  so  there  is  no  lien  for  the  costs.     There  can  be 
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no  lien  without  possession.  The  property  which  was  the  Argument 
subject  of  the  litigation  was  never  in  the  possession  of  the 
assignee.  The  assignee  is  entitled  to  remuneration:  R.  S.  O. 
ch.  124,  sec  11.  The  solicitor  is  entitled  to  the  whole 
costs  of  the  proceedings :  Ryan  v.  Clarkson,  16  A.  R  311. 
What  was  paid  was  not  a  trust  fund,  and  it  was  exhausted 
by  the  assignee's  and  solicitor's  claims.  See  also  Smith  v. 
AntipiUky,  10  C.  L.  T.  Occ.  N.  368. 

J.  J.  Scott,  contra.  The  plaintiffs  had  a  lien  at  the  time 
of  the  assignment  and  have  done  nothing  to  forfeit  it  The 
judgment  debtors'  interest  in  the  property  in  litigation 
was  attached  by  the  execution  and  lien.  The  fund  realized 
by  the  assignee  was  the  proceeds  of  a  settlement  "by  which 
property  of  the  estate  was  given  up.  The  estate  had  a 
judgment  for  its  recovery,  and  the  plaintiffs  here  should 
have  had  an  opportunity  to  pay  the  solicitor  his  costs  and 
hold  the  judgment  in  appeal.  A  solicitor  has  no  lien 
against  a  trust  estate,  although  he  may  have  against  the 
trustee.  The  settlement  was  not  made  in  good  faith,  and 
the  trial  Judge  was  right  in  holding  that  the  fund  should 
pay  the  plaintiffs'  lien  for  costs.  I  refer  to  Oenge  v. 
Freeman,  14  P.  R,  at  p.  334. 

Glenn,  in  reply. 

October  25th,  1897.    Armour,  C.  J.  :— 

At  the  time  of  the  assignment  by  Vansycle  Bros,  to  the 
defendant  Milligan,  the  plaintiffs  had  recovered  a  judgment 
against  Vansycle  Bros,  for  the  sum  of  $392.34  debt  and 
$55.97  costs,  and  an  execution  to  levy  these  sums  was 
then  in  the  hands  of  the  sheriff. 

This  assignment,  by  the  terms  of  the  statute  R  S.  O. 
ch.  124,  sec.  9,  took  precedence  of  the  said  judgment  and 
of  the  said  execution,  except  as  to  and  subject  to  the  lien 
of  the  plaintiffs  for  their  costs. 

The  assignment,  therefore,  did  not  stand  in  the  way  of 
the  sheriff  proceeding  to  seize  and  sell  under  the  execution 
the  property  assigned  for  these  costs,  and  this  was  the 
course  that  ought  to  have  been  pursued. 
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Judgment,  This  course  not  having  been  taken,  and  the  plaintiffs 
Armour,  C.J.  having  lost  their  lien  under  their  execution,  the  only 
course  left  to  them  was  to  claim  for  these  costs  against  the 
estate  as  ordinary,  and  not  as  preferential,  creditors ;  and 
they  had  no  right  of  action  against  the  defendants,  or 
either  of  them  for  these  costs. 

Falconbridge,  J. : — 

I  agree  that  the  appeal  should  be  allowed  with  costs 
and  the  action  dismissed  with  costs. 

Street,  J. : — 

In  my  opinion  the  judgment  appealed  from  cannot  be 
sustained  against  either  of  the  defendants.  The  plaintiffs' 
counsel  sought  to  support  it  upon  the  ground  that  the 
$345  received  for  the  settlement  with  Sutherland,  Innes  & 
Co.,  was  a  fund  charged  with  a  trust  in  favour  of  the 
plaintiffs  to  the  extent  of  their  costs.  I  can  see  nothing 
to  support  this  contention. 

The  9th  sec.  of  ch.  124  R.  S.  O.,  preserves  to  the  first 
execution  creditor  the  lien,  so  called,  created  by  the  deli- 
very to  the  sheriff  of  his  execution,  to  the  extent  of  his 
taxed  costs  and  the  cost  of  issuing  his  execution,  and 
there  is  nothing  in  the  Act  which  supersedes  the  execution 
for  these  costs,  or  which  forbids  the  execution  creditor 
from  realizing  them  out  of  the  debtor's  goods  notwith- 
standing the  assignment.  In  this  respect  the  Act  differs 
from  the  Insolvent  Acts  formerly  in  force  in  this  country, 
under  which  the  creditor  was  forbidden  to  proceed  with  a 
seizure  under  execution  after  the  property  under  seizure 
had  become  subject  to  the  provisions  of  the  Act :  see  for 
example,  29  Vict  ch.  18,  sec.  16  (C).  The  plaintiffs  might, 
therefore,  had  tbey  chosen  to  do  so,  have  directed  the  sheriff 
to  proceed  under  their  execution  to  realize  the  costs  which 
they  now  claim ;  but  instead  of  doing  so,  they  took  no 
active  steps  to  enforce  their  execution,  and  filed  a  claim  to 
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rank  as  preferred  creditors  upon  the  estate  for  these  costs.   Judgment 

Assuming  that  they  were  entitled  to  take  this  position,    street,  J. 

it  certainly  gave  them  no  right  to  treat  the  whole  assets 

of  the  estate  as  subject  to  a  trust  in  their  favour  prior  to 

any  other  charge.     They  were  in  no  better  position  than 

that  of  other  creditors  who  had  proved  claims,  excepting 

that  of  being  entitled  to  payment  in  full  out  of  such  funds 

of  the  estate  as  were  available  for  division  amongst  the 

creditors,  instead  of  being  obliged  to  rank  rateably  with 

such  creditors. 

The  funds  available  for  division  are  not  the  gross  funds 
collected,  but  only  such  as  remain  after  payment  of  the 
costs  properly  incurred  in  their  collection  and  the  proper 
charges  of  the  assignee.  In  the  present  case  there  was  no 
balance  of  the  $345  available  for  division  so  far  as  appears, 
because  it  has  all  been  swallowed  up  by  the  charge  of  the 
assignee  and  his  solicitor.  Even  if  there  were  any  surplus, 
the  plaintiffs  would  have  no  right  to  recover  it  in  an  action 
against  the  assignee  until  the  claim  had  become  entitled 
to  rank  upon  the  estate  under  the  provisions  of  the  Act. 

In  my  opinion  the  appeal  should  be  allowed  with  costs 
and  the  action  dismissed  with  costs. 

6.  A.  B. 
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McCann  v.  The  Corporation  op  the  City  of  Toronto. 

Municipal  Corjiorations — Accident — Liability — Contractors — Belief  Over. 

Before  a  building  which  was  being  erected  by  competent  contractors  for 
the  municipal  corporation  of  a  city  had  been  taken  over,  a  trap  door  in 
the  roof,  through  the  want  of  fastenings,  was  blown  off,  injuring  a 
person  on  the  street  below.  The  trap  door  was  a  necessary  part  of  the 
contract,  which  required  all  work  to  be  done  in  a  good  and  workman- 
like manner,  and  imposed  responsibility  on  the  contractors  for  all  acci- 
dents which  might  have  been  prevented  by  them.  Damages  were 
recovered  against  the  corporation  on  the  findings  of  the  jury  that  there 
was  negligence  on  its  part,  and  that  the  specifications  did  not  stipulate 
for  fastenings,  and  the  corporation,  on  the  same  evidence,  sought  to 
recover  over  from  the  contractors,  brought  in  as  third  party  defendants, 
on  the  terms  that  the  findings  in  the  action  should  be  binding  on  them 
only  as  to  the  amount  of  damages,  and  that  the  question  of  their 
liability  should  be  afterwards  tried  : — 

Held,  that,  under  the  circumstances,  the  corporation  could  not  recover 
over  against  the  contractors. 

Statement.  The  plaintiff  recovered  judgment  against  the  corpo- 
ration of  the  city  of  Toronto  for  $600,  for  damages  sus- 
tained by  her  owing  to  their  negligence  in  not  having 
fastened  a  trap  door  in  the  roof  of  the  tower  of  the  fire 
hall.  The  trap  door  was  in  no  way  secured  to  the  roof, 
and  it  was  blown  off  as  the  plaintiff  was  passing  along  the 
highway,  and  striking  her  on  the  head  inflicted  the  injuries 
of  which  she  complained. 

The  contractors,  Messrs.  Phillips,  were  brought  in  by  the 
corporation  of  the  city  as  third  parties  to  the  litigation 
under  the  Municipal  Act,  and  the  Rules  of  Court,  in  order 
that  recourse  might  be  had  over  against  them.  At  the 
trial  they  appeared  by  counsel,  and  it  was  agreed  that  as 
between  them  and  the  city  the  verdict  of  the  jury  should 
not  be  binding  except  as  to  the  amount  of  damages,  and 
that  the  question  of  their  liability  to  the  city  should  be 
tried  afterwards. 

The  jury  found  that  the  plaintiff  had  been  injured  by 
the  negligence  of  the  corporation  in  not  properly  securing 
the  trap  door.  They  further  found  in  answer  to  questions 
put  to  them,  at  the  request  of  the  counsel  for  the  corpora- 
tion (who  disputed  the  liability  of  the  corporation  for  acts 
ofnegligence  on  the  part  of  the  contractors,  they  having 
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undertaken  to  erect  and  complete  the  building),   that  the    Statement, 
specifications  were  satisfied  without  the  placing  of  fasten- 
ings upon  the  trap  door. 

The  corporation  having  satisfied  the  plaintiff's  judgment 
against  them  now  claimed  the  amount  over  from  the 
contractors,  and  the  question  of  the  liability  of  the  latter 
was  argued  by  consent  upon  the  evidence  taken  at  the 
trial. 

The  building  had  not  been  taken  over  from  the  contrac- 
tors at  the  time  the  accident  happened. 

The  specifications  required  the  contractors  to  have  a 
trap  door  in  the  tower  of  the  building,  and  to  "  provide 
trap  and  flag  pole." 

The  contract  embodied  the  specifications  by  reference, 
and  required  the  contractors  to  "  find  and  provide  such 
good,  proper  and  sufficient  materials  of  all  kinds  whatso- 
ever as  shall  be  proper  and  sufficient  for  completing  and 
furnishing  all  the  above  mentioned  works  of  said  building 
shewn  on  the  said  plans  and  mentioned  in  said  specifica- 
tions, and  to  finish  and  perform  all  the  work  called  for  in 
a  good  and  workmanlike  manner."  There  was  also  a  stipu- 
lation that  the  corporation  "  will  not  in  any  manner  be 
answerable  or  accountable  *  *  for  injury  to  any  per- 
son or  persons,  either  workmen  or  the  public,  *  *  from 
any  cause  which  might  have  been  prevented  by  the 
contractors  *  *  against  all  which  injuries  and  damages 
*  *  the  contractors  must  properly  guard  and  make  good 
all  damage  from  whatever  cause,  *  *  and  be  strictly 
responsible  for  the  same.,, 

The  plan  referred  to  in  the  contract  shewed  that  the  trap 
door  referred  to  was  to  be  placed  upon  a  steep  slope  in  the 
roof  of  the  tower. 

The  question  was  argued  before  Street,  J.,  on  the  2nd 
November,  1897. 

Fidlerton,  Q.  C,  for  the  corporation  of  the  city  of 
Toronto. 

James  Jones,  for  the  contractors. 
85 — VOL.  XXVIII.  O.R. 
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Judgment.  November  20th,  1897..     Street,  J.  :— 


Street,  J. 


Under  the  express  agreement  at  the  trial  I  am  not  bound 
by  the  findings  of  the  jury  excepting  as  to  the  amount  of 
damages. 

If  it  were  necessary  to  determine  the  question  I  should 
find  upon  the  evidence  that  the  contractors  did  not  comply 
with  their  contract  to  complete  and  finish  their  work  when 
they  left  the  trap  door  unsecured.  It  was  as  much  a  part 
of  the  roof  as  were  the  shingles,  and  it  was  as  necessary  to 
secure  it  properly  as  it  was  to  put  sufficient  nails  into  the 
shingles. 

The  result  of  this  finding  is,  that  the  corporation  were 
not  negligent,  and  that  the  contractors  were.  The  jury 
found  the  converse,  and  upon  their  finding  that  the  corpo- 
ration had  not  stipulated  for  the  securing  of  the  trap  door 
they  were  held  liable,  and  judgment  was  recovered  against 
them. 

I  think  the  result  of  the  cases  is  that  they  would 
not  have  been  liable  if  the  negligence  which  caused  the 
accident  had  been  that  of  the  contractors.  They  were 
landowners,  it  is  true,  and  the  accident  happened  to  one  of 
the  public  upon  the  public  highway  adjoining  their  land, 
and  arose  in  the  course  of  the  construction  of  a  building 
being  erected  for  them.  But  the  corporation,  having 
employed  competent  contractors  to  do  the  work,  and  hav- 
ing stipulated  for  its  being  properly  done,  the  work  itself 
being  a  lawful  one  and  not  intrinsically  dangerous  to  any 
one,  and  not  being  in  the  nature  of  a  nuisance,  were  not 
liable  for  an  accident  arising  from  the  negligence  of  the 
contractors  in  carrying  out  their  contract :  Reedie  v.  London 
and  North  Western  R.  W.  Co.,  4  Ex.  244. 

The  corporation  have  been  made  liable  to  pay  damages 
because  the  jury  have  found  that  they  did  not  stipulate 
that  the  work  should  be  done  in  a  safe  manner.  In  now 
seeking  to  recover  these  damages  over  from  the  contractors 
they  appear  from  every  point  of  view  to  be  confronted  by 
a  dilemma  from  which  there  seems  no  escape.     If  the  find- 
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ing  of  the  jury  was  right,  then  the  corporation  cannot  ask  Judgment, 
that  the  result  of  its  own  negligence  should  be  visited  upon  street,  J. 
the  innocent  contractors.  If,  on  the  other  hand,  the  find- 
ing of  the  jury  was  wrong  (as  I  think  it  was)*and  the  acci- 
dent was  due  to  the  negligence  of  the  contractors,  then  I 
must  hold  that  the  corporation  never  was  liable  to  the 
plaintiff  at  all,  that  the  contractors  alone  are  liable,  and 
therefore  that  the  corporation  cannot  recover  over  from 
them. 

I  do  not  see  that  the  covenant  of  the  contractors  con- 
tained in  their  contract  with  the  corporation  helps  the 
latter  out  of  this  dilemma.  It  is  an  agreement  by  the 
contractors  that  they  and  not  the  corporation  shall  be  re- 
sponsible to  third  persons  for  injuries  arising  from  causes 
which  the  contractor  might  have  prevented,  and  does  not 
add  anything  to  the  liability  of  the  contractors  existing 
without  such  a  stipulation,  at  all  events  so  far  as  the  pre- 
sent case  is  concerned.  There  has  been  no  breach  of  it, 
for  the  contractors  have  never  been  asked  by  any  third 
person  to  pay  any  damages,  and  they  still  remain  tech- 
nically liable  to  any  third  person  who  has  been  injured  by 
their  negligence. 

I  think  for  these  reasons  that  the  claim  of  the  cor- 
poration over  against  the  contractors  must  be  dismissed 
with  costs. 

a  F.  H. 
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[DIVISIONAL  COURT.] 

Davis  v.  The  Ottawa  Electric  Railway  Company. 

Street  Railways — Ejecting  Passenger — Placing  Feel  on  Cushion — Assault. 

A  passenger  on  a  street  railway  having  refused  when  requested  by  the 
conductor  of  the  car  to  remove  his  feet  from  the  cushion  of  the  opposite 
seat,  and  used  strong  language  to  the  conductor,  was  ejected  from  the 
car  : — 

Held,  that  the  conductor  had  a  right  bo  to  do. 

Statement.  This  was  an  appeal  by  the  defendants  from  the  judg- 
ment of  the  Junior  Judge  of  the  county  of  Carleton,  of 
December  9th,  1896,  whereby  he  directed  judgment  to  be 
entered  for  the  plaintiff  for  $200  damages,  the  amount 
awarded  by  the  jury. 

The  action  was  for  damages,  the  statement  of  claim 
alleging  that  the  conductor  of  a  car  on  the  defendants' 
street  railway  violently  and  without  just  cause  assaulted 
the  plaintiff,  and  ejected  him  by  force  from  the  car  in 
question. 

The  defendants  alleged  in  their  statement  of  defence 
that  the  plaintiff,  while  on  the  car,  misconducted  himself 
by  placing  his  muddy  boots  upon  the  cushions  of  the 
seat  of  the  car,  and  on  being  told  by  the  conductor  to 
remove  his  feet  therefrom,  or  that  he  would  have  to  leave 
the  car,  violently  abused  and  assaulted  the  conductor,  who 
then,  without  using  unnecessary  force,  stopped  the  car  and 
removed  the  plaintiff. 

The  action  was  tried  in  the  County  Court  sittings  at 
Ottawa,  on  the  above  mentioned  date,  before  Judge 
Mosgrove  and  a  jury. 

The  evidence  shewed  that  the  plaintiff  had  put  his  feet 
on  an  unoccupied  seat  in  the  car  in  which  he  was  a 
passenger,  and  had  refused  to  remove  them  when  requested 
by  the  conductor,  who,  on  his  refusal  to  leave  the  car, 
ejected  him  therefrom. 
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The  learned  trial  Judge  strongly  charged  the  jury  that  Statement, 
the  plaintiff  had  the  right  to  put  his  feet  on  the  seat,  doing 
no  damage  to  the  property  of  the  company  and  not  inter- 
fering with  other  passengers,  and  that  the  conductor  was 
not  justified,  under  the  circumstances,  in  requesting  him  to 
remove  them  and  in  ejecting  him  on  his  refusal  to  leave 
the  car. 

The  defendants  appealed  to  the  Divisional  Court,  com- 
posed of  Armour,  C.J.,  Falconbridge  and  Street,  JJ., 
upon  the  ground,  among  others,  as  stated  in  their  notice, 
that  the  learned  Judge  should  have  charged  the  jury  that 
the  defendants  had  the  right  to  remove  or  eject  the  plain- 
tiff from  the  car  in  question  upon  his  refusal  to  comply 
with  the  reasonable  request  of  the  conductor  to  remove  his 
feet  from  the  cushions,  and  that  the  right  of  the  plaintiff 
to  be  carried  was  subject  to  the  right  of  the  company  to 
put  an  end  to  the  journey  of  the  plaintiff,  and  upon  the 
plaintiff  refusing  to  leave  the  car,  to  eject  the  plaintiff 
because  of  his  refusal  to  comply  with  or  conform  to  the 
reasonable  rules  of  the  company  and  the  reasonable  request 
of  the  officers  of  the  company  in  charge  of  the  car. 

The  motion  was  argued  on  April  5th,  1897. 

W.  M.  Douglas,  for  the  defendants. 

Aylesworth,  Q.  C,  for  the  plaintiff. 

The  following  authorities  were  referred  to : — Butler  v. 
The  Manchester,  Sheffield  and  Lincolnshire  li.  W.  Co.,  21 
Q.  B.  D.  207 ;  Wood  on  Railroads,  2nd  ed.,  p.  1672,  sec. 
361. 

Per  curiam. — The  conductor  had,"  upon  the  undisputed 
facts,  a  right  to  eject  the  plaintiff  for  the  misconduct 
stated ;  the  case  should  not  have  been  allowed  to  go  to  the 
jury;  and  the  appeal  should  be  allowed,  and  the  action 
dismissed  with  costs. 

A.  H.  F.  L. 
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Palmer 

v. 

The  Mail  Printing  Company. 

Landlord  and  Tenant— Provision  as  to  Vacancy— Breach  of  Condition— 
Avoidance  of  Lease. 

The  defendants  leased  to  the  plaintiff  certain  premises,  the  lease  con- 
taining the  following  clause  :  "  In  case  the  said  premises  *  *  become 
and  remain  vacant  and  unoccupied  for  the  period  of  ten  days  *  * 
without  the  written  consent  of  the  lessors  this  lease  shall  cease  and  be 
void  and  the  term  hereby  created  expire  and  be  at  an  end  *  *  and 
the  lessor  may  re-enter  and  take  possession  of  the  premises  "  as  in  the 
case  of  a  holding  over.  The  plaintiff  entered  and  occupied  for  about 
two  years  when  he  moved  out  and  left  the  premises  vacant  for  over  ten 
days  and  claimed  that  the  lease  was  at  an  end  : — 

Held,  that  the  agreement  embodied  in  the  lease  was  a  subsequent  con- 
dition, a  breach  of  which  could  only  avoid  the  lease  at  the  instance  of 
the  lessors,  and  that  the  vacancy  created  by  the  lessee  did  not  put  an 
end  to  the  term. 

Statement.  This  was  an  action  to  have  declared  void  a  certain  lease 
made  by  the  defendants  to  the  plaintiff,  or  for  its  cancella- 
tion or  rectification. 

The  lease  was  for  the  period  of  five  years  from  the  first 
day  of  February,  1895,  at  a  rental  of  seventy  dollars  a 
monUj,  of  certain  premises  in  the  "  The  Mail  Building,"  in 
the  city  of  Toronto,  was  executed  on  behalf  of  the  company 
by  W.  J.  Douglas,  as  Secretary  and  Treasurer,  attested  by 
the  corporate  seal  of  the  company,  and  contained  the 
following  clause : — 

"  In  case  the  said  premises  or  any  part  thereof  become 
and  remain  vacant  and  unoccupied  for  the  period  of  ten 
days  or  be  used  by  any  other  person  or  persons  or  for  any 
other  purpose  than  as  above  provided  without  the  written 
consent  of  the  lessors  this  lease  shall  cease  and  be  void 
and  the  term  hereby  created  expire  and  be  an  end  (sic) 
anything  hereinbefore  to  the  contrary  notwithstanding 
and  the  proportionate  part  of  the  current  rent  shall  there- 
upon become  immediately  due  and  payable  and  the  lessor 
may  re-enter  and  take  possession  of  the  premises  as  though 
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the   lessee  or  other  occupant   or  occupants  of  the   said   Statement, 
premises  was  or  were  holding  over  after  the  expiration  of 
the  term." 

The  action  was  tried  at  Toronto,  on  October  27th  and 
28th,  1897,  before  Boyd,  G,  without  a  jury. 

It  appeared  that  the  plaintiff  entered  into  possession  and 
occupied  the  premises  until  about  the  middle  of  the  month 
of  February,  1897,  when  he  moved  out,  leaving  the  prem- 
ises vacant,  and,  as  the  defendant  company  refused  to 
take  them  off  his  hands,  he  returned  the  keys,  and  on  or 
about  the  5th  of  March  after  they  had  been  vacated,  sent 
a  cheque  for  the  rent  due  up  to  the  2nd  of  March,  with  a 
letter  claiming  that  the  term  was  at  an  end  under  the 
provision  in  the  lease,  as  the  premises  had  been  vacant  for 
ten  days. 

E.  B.  Ryckman,  for  the  plaintiff.  There  was  no  binding 
lease  executed  by  the  Mail  Printing  Co.  The  signature  of 
the  secretary-treasurer  was  not  sufficient  without  that  of 
the  managing  director,  in  addition  to  the  seal  of  the  com- 
pany, and  statutory  formalities  cannot  be  dispensed  with : 
43  Vict.  ch.  74,  sec.  16  (D.) ;  R.  S.  O.  ch.  100,  sec.  8 ;  UArcy 
v.  The  Tamar,etc,  R  W.  Co.,  [1867]  L.  R.  2  Exch.  158; 
Brice  on  Ultra  Vires,  3rd  ed.,  538,  539 ;  In  re  Burned* 
Banking  Co.,  Ex  p.  Hie  Contract  Corporation,  [1867]  L.  R. 
3  Ch.  105 ;  The  Ecclesiastical  Commissioners  v.  MerraU, 
[1869]  L.  R.  4  Exch.  162 ;  Hobbs  v.  The  Ontario  Loan  and 
Debenture  Co.,  [1890]  18  S.  C.  R.  483,  at  p.  527  et  seq. ; 
Redmond  &  Lyons,  Law  of  Landlord  and  Tenant,  4th  ed.,  44 ; 
Dickenson  v.  Glennie,  [1858]  27  Conn,  at  p.  111.  The 
document  is  not  an  agreement  for  a  lease  of  which  specific 
performance  should  be  granted.  There  was  no  consensus 
between  the  parties, and  specific  performance  would  be  unjust 
to  the  plaintiff,  who  reasonably  understood  the  words  in  a 
different  sense  from  that  relied  on  by  the  company,  which 
latter  is  merely  technical :  Wycombe  R.  W.  Co.  v.  Donning- 
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Argnmant.  ton  Hospital, [I860]  L.R.  1  Ch.  268; Canedy  v.  Marcy,[  1859] 
13  Grey  (Mass.)  373,  at  p.  377;  Mackenzie  v.  Coulson,  [1869] 
L.  R.  8  Eq.  368,  at  p.  375.  The  lease  terminated  and  the 
term  ended  at  the  expiration  of  ten  days'  vacancy  :  Doe  d. 
Lockwood  v.  Clarke,  [1807]  8  East  185 ;  Estelle  v.  Dinxbeer, 
[1894]  61  N.  Y.  St.  R.  97,  at  p.  98.  This  is  not  a  forfeiture 
clause  where  a  party  bound  by  a  condition  seeks  to  take 
advantage  of  his  own  breach  of  it  to  annul  the  contract,  and 
no  covenant  has  been  broken  by  the  tenant :  Doe  d.  Spencer 
v.  Godwin,  [181 5]  4  M.  &  S.  265.  The  cases  culminating  in 
Davenport  v.  The  Queen,  [1877]  3  App.  Cas.,at  pp.  127, 128, 
are  not  apposite.  The  lease  should  be  construed  most  bene- 
ficially for  the  lessee:  Daivn  v.  S/wrrier,  [1803]  3  B.  &  P.  309, 
at  p.  403.  The  words  of  the  clause  must  get  their  natural 
meaning :  Fowell  v.  Tranter,  [1864]  3  H.  &  C,  at  p.  461. 
The  plaintiff  has  the  option  of  terminating  the  lease :  Doe 
d.  Webb  v.  Dixon,  [1807]  9  East  15.  If  only  the  company 
has  such  right  then  the  plaintiff  executed  it  under  mis- 
take: Garrard  v.  Frankel,  [1862]  30  Beav.  445  ;  Cooper  v. 
Phibbs,  [1867]  L.  R.  2  H.  L.  149;  Paget  v.  Marshall 
[1884]  28  Ch.  D.  255;  Pollock's  Law  of  Fraud,  pp.  119, 
120;  Powell  v.  Smith,  [1872]  L.  R.  14  Eq.  85. 

J.  B.  Clarke,  Q.C.,  for  the  defendant  company.       The 
lease  was  properly  and  sufficiently  executed    by   affixing 
the  seal.      Sections  15  and  16  of  43  Vict.  ch.  73  (D.),  are 
merely  directory   provisions.      They  do  not  contain  any 
nullifying  words  or  words  of  positive  prohibition  :  Brice 
on  Ultra  Vires,  3rd  ed.,  pp.  538,  603 ;  Collins  v.  Blautem, 
1  Sm.  L.  C,  10th  ed.,  at  p.  381 ;  Cole  v.  Green,  [1843]  6  ML  &  G. 
872;  Aggs  v.  Xicholson,  [1856]  1  H.  &  N.  165.     Previous 
authority  of  the  Board  was  not  necessary :  The  Prince  of 
Wales  Life  Co.  v.  Harding,  [1857]  E.  B.  &  E.  183,  at  p.  216 ; 
County  of  Gloucester  Bank  v.  Rudry  Merthyr,  etc.,  Co., 
[1895]  1  Ch.  629 ;  Mahony  v.  The  Liquidator  of  the  East 
Holyford  Mining  Co.,  [1875]  L.  R.  7  H.  L.  869;  Agar  v.  The 
Official  Manager  of  The  Athenceum  Life  A  ssurance  Society, 
[1858]  3  C.  B.  N.  S.  725.     Apart  from  the  statute,  the  seal  of 
the  company  alone  is  sufficient :  Cherry  v.  Heniing,  [1849] 
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4  Exch.  631 ;  Aveline  v.  Wilson,  [1842]  4  M.  &  G.  801.  Argument. 
The  provision  in  the  lease  is  not  a  limitation,  but  a  mere 
condition  which  may^be  taken  advantage  of  at  the  option 
of  the  lessors  only.  Doe  d.  Lochwood  v.  Clarke,  [1807]  8 
East  185,  is  distinguishable  from  this  case, — there  the 
habendum  was  "  if  the  lessees  shall  so  long  occupy, — here 
there  is  a  fixed  term  of  years :  Doe  d.  Bryan  v.  Banclcs, 
[1821]  4  B.  &  Aid.,  at  p.  406,  per  Bayley,  J. ;  Roberts  v. 
Davey,  [1833]  4  B.  &  Ad.  664.  The  right  to  re-enter  was 
reserved  to  the  lessors,  which  would  not  be  necessary  if  the 
lease  was  voidable  by  the  lessee :  Arnsby  v.  Woodward, 
[1827]  6  B.  &  C.  519 ;  Rede  v.  Farr,  [1817]  6  M.  &  S.,  at 
p.  124;  Dumpor's  Case,  1  Sm.  L.  C.,  10th  ed.,  at  p.  38. 
There  was  no  mistake,  the  plaintiff  knew  the  terms  of 
the  lease,  but  says  he  did  not  know  their  effect.  That  is 
not  mistake  in  law  and  affords  no  ground  of  relief :  Powell 
v.  Smith,  [1872]  L.  R  14  Eq.  85.  I  also  refer  to  Kerr  on 
Fraud,  2nd  ed.,  471  ;  Lowther  v.  Heaver,  [1888]  41  Ch.  D. 
248;  Doe  d.  Rigge  v.  Bell,  2  Sm.  L/C.,  10th  ed.,  116,  117, 
121;  Swain  v.  Ayres,  [1888]  21  Q.  B.  D.  289;  Foster  v. 
Reeves,  [1892]  2  Q.  B.  255. 

Ryckman  in  reply.  The  by-laws  of  the  company  give 
the  management  of  the  premises  to  the  managing  director, 
who  has  not  executed  the  lease.  In  the  cases  relied  on  by 
the  defendants  the  lessees  broke  their  covenants  and  sought 
to  take  advantage  of  their  own  wrongful  acts.  Here  there 
is  no  covenant  to  occupy  and  consequently  no  breach  by 
vacating.  I  refer  also  to  Bernadln  v.  The  Municipality 
of  North  Duferin,  [1891]  19  S.  C.  R.,  at  p.  613 ;  Hams  v. 
Robinson,  [1892]  21  S.  0.  R.  390 ;  Bascomb  v.  Beckwith, 
[1869]  L.  R.  8  Eq.  100. 

November  1,  1897.     Boyd,  C.  :— 

The  main  thing  in  this  case  is  to  determine  the  meaning 
and  effect  of  the  clause:  "In  case  the  premises  *  * 
become  and  remain  vacant." 

It  is  obvious  that  the  Mail  Company,  the  lessors,  wished 
8(3 — vol.  xxvur.  o.r. 
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Judgment    to  have  the  place  they  rented  occupied,  and  that  hy  the 

Boyd,  C.     plaintiff  or  other  acceptable  tenant.     If  the  place  was  left 

vacant,  or  was  used  by  another  than  the  plaintiff  (without 

written  consent),  then  the  lease  was  to  be  void  and  the 

lessors  might  re-enter. 

The  authorities  cited  diverge  on  the  lines  of  limitation 
and  condition-  The  distinction  is  a  nice  one  in  many 
cases,  but,  broadly  speaking,  the  difference  is  this :  if  the 
term  is  so  confined  by  the  words  of  its  creation  that  it 
cannot  last  longer  than  till  the  happening  of  the  event 
mentioned,  that  is  a  limitation  whereby  the  term  then  and 
thereupon  ends  absolutely ;  but  if  the  term  is  to  cease 
subject  to  contingency,  the  happening  of  that  contingency 
need  not  end  the  term  unless  advantage  thereof  be  taken 
to  make  an  entry  and  avoid  the  lease.  Doe  d.  Lockivood  v. 
Clarke,  [1807]  8  East  185,  is  a  typical  instance  of  the  con- 
ditional limitation,  and  Arnsby  v.  Woodward,  [1827]  6 
B.  &  C.  519,  of  a  condition  subsequent 

Now  the  agreement  embodied  in  the  lease  in  this  case 
is  not  that  the  plaintiff  shall  be  tenant  so  long  as  he  occu- 
pies the  premises ;  but  it  is  a  condition  that  the  premises 
are  not  vacated  by  him,  or  another  let  into  possession, 
without  the  landlord's  assent.  I  read  it  therefore  as  an 
example,  not  of  conditional  limitation,  but  of  subsequent 
condition — a  breach  of  which  can  only  avoid  the  lease  at 
the  instance  of  the  lessors. 

The  modern  method  of  construction  in  such  cases  is  that 
however  strong  the  words  of  condition,  the  Court  will  not 
construe  the  lease  to  be  void  and  the  term  at  end  unless 
the  lessor  elects  to  take  advantage  of  the  forfeiture: 
Hughes  v.  Palmer,  [1865]  19  C.  B.  N.  S.  393 ;  Beid  v. 
Parsons,  [1817]  2  Chit.  247  ;  In  re  Tickle,  Ex  p.  Leatiier 
Sellers  Co.,  [1886]  3  Morrell  B.  C.  126 ;  Davenport  v.  Th 
Queen,  [1877]  3  App.  Cas.  115,  at  pp.  128, 129. 

My  strong  impression  is  that  the  lease  is  valid  as  a  lease, 
and  that  the  non-observance  of  all  the  formalities  of  exe- 
cution by  the  company  is  practically  immaterial,  so  long 
as  the  corporate  seal  is  affixed  by  the  proper  custodian. 
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But  it  is  not  necessary  so  to  decide,  as  the  doctrine  in  Judgment 
such  cases  as  The  Ecclesiastical  Commissioners  v.  Merratt,  Boyd,  C. 
[1869]  L.  B.  4  Exch.  162,  applies  to  make  the  plaintiff 
liable  for  the  current  year's  rent,  he  having  entered 
upon  the  third  year  before  vacating  the  premises.  This 
will  entitle  the  defendants  to  recover  for  the  rent  as  fixed 
by  the  lease  from  April,  1897,  till  the  end  of  the  year  in 
any  event.  But  all  that  is  counterclaimed  is  for  two 
months,  April  and  May,  and  for  this,  amounting  to  $1 35.33, 
judgment  should  go  against  plaintiff. 

The  action  is  dismissed  with  costs  and  judgment  for  this 
amount  with  costs  on  the  counterclaim. 

The  other  matters  I  disposed  of  at  the  trial.  No  case  is 
made  out  on  the  evidence  for  rectification  or  annulment  of 
the  lease. 

Notice  of  appeal  was  given,  bat  a  settlement  was  subsequently  arrived 
at  between  tbe  parties. — Rep. 

G.  A.  B. 


Digiti 


zed  by  G00gk 


662  THE  ONTARIO  REPORTS.  [VOU 

[DIVISIONAL  COURT.] 

Re  Sawyer  M  asset  Co.  (Limited)  and  Parkin. 

Division  Courts — Jurisdiction — Agreement  for  Sale[of  Machine — Ascertain- 
ment of  Amount  Claimed. 

Under  a  written  agreement  for  the  sale  of  a  machine  signed  by  defendant, 
he  was  to  Bend  to  the  plaintiffs,  within  ten  days  after  the  machine  was 
started,  a  promissory  note,  with  approved  security,  for  $125,  the  price 
thereof;  and  in  default  the  price  was  to  become  forthwith  due  and 
payable.  The  machine,  which  was  by  the  agreement  to  be  delivered 
by  plaintiffs  f.  o.  b.  cars  addressed  to  defendant  to  an  outside  railway 
station,  was  received  and  used  by  him,  and  shortly  after  was  returned 
to  plaintiffs.     In  an  action  on  the  agreement : — 

Heldy  per  Robertson,  J.,  that  there  was  no  jurisdiction  in  the  Division 
Court  to  entertain  an  action  for  the  price  of  the  machine,  aa  the  amount 
was  not  ' '  ascertained  by  the  signature  of  the  defendant  "  under  sec.  70, 
sub-sec.  (0.)  of  R.  S.  0.  (1887)  ch.  51,  for  in  addition  to  proof  of  the 
signature,  evidence  was  necessary  to  shew  that  the  terms  of  the  agree- 
ment had  been  performed  by  the  plaintiffs. 

On  appeal  to  the  Divisional  Court  the  decision  of  Robertson,  J.,  was 
reversed,  and  a  mandamus  ordered  to  issue.  Petrie  v.  M achat* ,  ante, 
p.  642,  followed. 

Statement.  This  was  a  motion  made  on  behalf  of  the  plaintiffs  in  the 
above  matter  for  an  order  of  mandamus  directed  to  the 
Judge  of  the  County  Court  of  the  county  of  Dufferin  to 
determine  a  plaint  heard  by  him  in  the  Fourth  Division 
Court,  in  the  county  of  Dufferin,  at  "  Mono  Mills  "  on  1st 
May,  1887. 

The  motion  was  argued  in  Chambers,  on  8th  October, 
1897,  before  Robertson,  J. 

Kirwan  Martin,  for  the  plaintiffs. 
W.  L.  Walsh,  for  the  defendant. 
The  facts  appear  in  the  judgment. 

October  26th,  1897.    Robertson,  J.  :— 

The  action  is  brought  by  the  Sawyer  Massey  Co. 
(Limited),  against  Robert  Parkin  to  recover  $125,  being 
the  price  of  a  two-horse  tread  power,  which  the  plaintiffs 
agreed  to  sell  and  which  the  defendant  agreed  to  buy 
under  the  terms  of  an  agreement  in  writing  made  between 
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them  and  signed  by  the  defendant,  dated  10th  December,   Judgment 
1896,  which  tread  power  was  delivered  by  the  plaintiffs  to  Robertson,  J. 
the  defendant  and  received  by  him  on  or  about  the  22nd 
December,   1896,   and  which  the    defendant  after  using, 
returned  to  the  plaintiffs  on  the  20th  January,  1897,  and 
refuses  to  pay  for  same. 

The  action  was  commenced  about  20th  February,  1897. 

The  agreement  sets  forth  that  defendant  is  to  give  his 
promissory  note  (with  approved  security)  for  $125,  pay- 
able on  1st  November,  1897 ;  the  note  to  be  signed  by 
defendant  and  sent  to  the  plaintiffs  at  Hamilton  within 
ten  days  after  machine  started;  and  in  default  of  this 
latter,  the  contract  price  to  become  due  and  payable 
forthwith.  The  plaintiffs  to  deliver  the  machine  f.  o.  b. 
cars  at  Hamilton,  addressed  to  Shelbourne  Station,  Can- 
adian Pacific  railway,  on  or  about  12th  December,  1896, 
or  as  soon  after  as  the  same  is  finished  aud  car  obtained. 
The  sale  was  made  subject  to  certain  other  conditions 
expressed  in  the  agreement,  which  are  not  material  on  this 
motion. 

The  action  came  on  for  trial  before  the  learned  County 
Judge,  the  parties  being  represented  by  counsel.  At  the 
opening  of  the  matter  counsel  for  defendant  objected  to  the 
jurisdiction,  that  there  was  no  ascertainment  of  the  amount 
of  the  plaintiffs'  claim,  within  the  meaning  of  the  Division 
Court  Act,  R.  S.  O.  (1887)  ch.  51,  sec.  7,  sub-sec.  (c).  The 
learned  Judge  by  consent  heard  all  the  evidence  pro  and  con, 
subject  to  the  objection.  There  was  no  dispute  as  to  the 
price  of  the  machine.  The  plaintiffs  proved  the  signa- 
ture of  the  defendant  to  the  agreement  and  the  delivery 
of  the  machine ;  but  after  consideration,  the  learned  Judge 
came  to  the  conclusion  that  he  had  not  jurisdiction  in  the 
matter  and  declined  and  still  declines  to  determine  the 
case — hence  this  application. 

The  70th  section  of  the  Division  Courts  Act  declares 
that  "  (1)  The  Division  Courts  shall  have  jurisdiction  in 
the  following  cases : — (c)  All  claims  for  the  recovery  of  a 
debt  or  money  demand,  the  amount  or  balance  of  which 
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Judgment,    does  not  exceed  $200  and  the  amount  of  original  amount 
Robert«m,  J.  of  the  claim  is  ascertained  by  the  signature  of  the  defen- 
dant or  of  the  person  whom,  as  executor  or  administrator, 
the  defendant  represents." 

The  cases  on  this  provision,  decided  by  Divisional  Courts 
shew  that  the  learned  County  Judge  was  right  in  the  con- 
clusion come  to  by  him,  and  I  need  only  refer  to  Moses  v. 
Moses,  (1889)  13  P.  R.  144,  where  it  was  determined  that 
inasmuch  as  plaintiff  "  had  to  show  a  consideration  for  the 
promise  "  and  "  to  give  other  evidence  than  mere  proof  of 
signature,"  the  Division  Court  had  not  jurisdiction.  Mr. 
Justice  Proudfoot,  at  p.  145,  says:  "But  we  need  not 
speculate  further  upon  this,  for  the  plaintiff  having  to 
establish  the  consideration  outside  the  paper,  the  debt  is 
not  ascertained  by  proving  the  signature  alone  ; "  and  in  this 
Mr.  Justice  Ferguson  entirely  concurred.  That  case  was 
decided  on  12th  June,  1889. 

Now  this  case,  it  is  contended,  is  in  conflict  with  a 
previous  decision  of  the  Queen's  Bench  Division,  ife 
Graham  v.  Torrdinson,  (1888)  12  P.  R.  367,  inasmuch 
as  the  latter  expressly  overrules  Kinsey  v.  Roche,  (1881) 
8  P.  R.  515,  the  facts  of  which  were  that  plaintiff 
and  defendant  were  the  joint  makers  of  a  promissory 
note  for  $169,  payable  to  Goldie  &  McCulloch.  The 
defendant  contended  that  it  was  a  partnership  transaction; 
but  the  learned  Judge  found  as  a  fact  that  plaintiff  had 
signed  it  as  a  surety  only.  After  it  became  due  plaintiff 
paid  it  in  full,  and  suit  was  brought  to  recover  from  defen- 
dant the  amount  so  paid.  It  was  objected  that  the  Divi- 
sion Court  had  no  jurisdiction,  because  the  amount  of  the 
original  amount  of  the  claim  was  not  ascertained  by  the 
signature  of  the  defendant.  Prohibition  was  applied  for 
and  granted  by  Osier,  J.,  who  says  in  his  judgment,  at  p. 
516  :  "  The  plaintiff  sues,  not  on  a  note  or  upon  any 
instrument  which  admits  a  liability  to  him  on  the 
defendant's  part,  but  for  money  paid  at  the  request  of 
the  defendant.  How  is  the  amount  or  original  amount 
of  that  claim  ascertained  by  the  signature  of  the  defen- 
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defendant  ?  Not  by  the  note,  for  that  does  not  necessarily  Judgment, 
import,  whether  you  look  at  the  legal  or  equitable  posi-  Robertson,  «L 
tion  of  the  parties,  any  liability  from  the  one  to  the  other. 
There  was  no  debt  or  claim  until  the  plaintiff  had  paid 
the  note  or  part  of  it.  It  was  not  ascertained  when 
the  note  was  made.  It  is  said  that  the  note  proves  the 
request,  but  it  does  not.  The  request  is  proved  by  evi- 
dence extrinsic  to,  and  in  contradiction  of,  the  contract 
apparent  on  the  face  of  the  note." 

Armour,  C.  J.,  in  giving  judgment  in  Graham  v.  Tom- 
Un8on,  says,  at  p.  369  :  "  All  that  is  necessary  under  this 
section  "  (43  Vict.  ch.  8,  sec.  2  (O.),  now  R.  S.  0.  (1887)  ch.  51, 
sec.  70,  sub-sec.  (c),  "  to  give  the  Division  Court  jurisdiction 
over  all  claims  for  the  recovery  of  a  debt  or  money  demand, 
the  amount  or  balance  of  which  does  not  exceed  $200,  is, 
that  the  amount  or  original  amount  of  the  claim  be  ascer- 
tained by  the  signature  of  the  defendant,"  etc. ;  and 
further,  "The  signature  ascertaining  the  amount  or 
original  amount  of  the  claim  required  by  the  statute, 
is  not  confined  by  the  statute  to  an  instrument  upon 
which  the  claim  is  made,  or  which  gives  the  cause  of 
action  ;  for  the  claim  may  be  made  and  the  cause  of  action 
may  arise  irrespective  of  any  instrument,  but  it  is  quite 
sufficient  if  the  signature  required  by  the  statute  is  to  any 
writing  which  may  be  adduced  in  evidence,  shewing  the 
amount  or  original  amount  of  the  claim  ; "  and  the  learned 
Chief  Justice  gives  the  following — "  For  example,  if  there 
had  been  money  transactions  between  A.  and  B.  without 
writing,  out  of  which  A.  became  indebted  to  B.  in  $150, 
and  B.  wrote  to  A.  demanding  that  sum,  and  A.  replied 
referring  to  B.'s  letter,  and  asking  for  further  time  for  pay- 
ment, and  thereafter  B.  sued  A.  for  the  $150,  the  letters  so 
written  could  be  adduced  in  evidence,  and  would  shew  that 
the  amount  of  the  original  claim  sued  for  was  ascertained 
by  the  signature  of  A.  and  would  so  bring  the  case  within 
the  jurisdiction  of  the  Division  Court."  That  case  was 
decided  in  February,  1888. 

Then  we  have  McDermid  v.  McDerrnid,  in  the  Court  of 
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Judgment    Appeal,  15  A.  R.  287,  decided   in  June,   1888,  in  which 
Robertson,  J.  special  reference  is  made  to  Graham  v.   Torrdvnson  and 
Kinsey  v.  Roche,  approving  of  the  latter  and  disapproving  of 
the  former ;  and  in  Moses  v.  Moses,  which  was  first  decided 
by  me,  and  is  to  be  found  at  p.  12  of  13  P.  R,  I  particularly 
refer  to  both  of  these  cases  in  these  words  at  the  bottom  of 
p.  13:  "And  I  refer   to  the   late  case  of   McDermid  v. 
McDermid,  15  A.  R  287,  as  being  exactly  in  point,  as  sett- 
ling the  question,  which  was  somewhat  disturbed  by  the 
case  of  Graham  v.  Tomlinson,  12  P.  R.  367."     So  that  we 
have  Kinsey  v.  Roclie  restored  and  Graham  v.  Tomlinson, 
if  not  overruled,  disapproved  ;  and  Moses  v.  Moses  must  be 
held  to  be  a  proper  disposition  of  the  question,  unless  the 
later  case  of  Ostrom  v.  Benjamin,  (1894)  21  A.  R.  467,  un- 
settles the  question.   This  case  was  decided  30th  June,  1894, 
and  settles  the  jurisdiction  of  the  County  Court,  and  is  not, 
therefore,  in  point,  as  I  will  shew  hereafter.     But  before 
discussing  it  I  wish  to  refer  to  In  re  Wallace  v.  Virtue, 
24  O.  R  558,  decided  on  2nd  March,   1894,  by  Street,  J., 
in  which  he  says,  at  p.  560,  after  referring  to  McDermid  v. 
McDermid,  "  I  understand  the  cases  to  go  to  the  full  length 
of  deciding,  that  where  a  promise  to  pay  is  made  in  writ- 
ing which  is  either  expressly  or  impliedly  subject  to  a 
condition,  the   performance  of  which  the  plaintiff  must 
prove  before  he  can  recover,  the  claim  cannot  be  considered 
as  having  been  ascertained  by  the  signature  of  the  defen- 
dant ;  because  there  the  account  must  be  ascertained,  not 
only  by  the  signature,  but  by  proof  of  the  performance  of 
the  condition." 

And  the  Chancellor  in  Re  Shepherd  v.  Cooper,  25  O.  R. 
274  (June  4th,  1894),  says,  at  p.  275,  "  Sec.  70,  sub-sec.  (c)  of 
R  S.  O."  (1887)  "  ch.  51,  has  been  much  discussed  and  is 
followed  with  decisions  not  all  in  the  same  lines.  But  the 
great  weight  of  opinion  is  against  entertaining  jurisdiction 
even  though  the  contract  be  signed  by  the  defendant  if 
evidence  ultra  has  to  be  given  in  the  way  of  shewing  that 
everything  was  furnished  according  to  contract  in  order  to 
entitle  plaintiff  to  recover.     Evidence  must  be  given  here 
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of  the  consideration  passing  to  the  defendant — that  the   Judgment, 
building  was  used,  and  that  it  was  furnished  according  to  Robertson,  J. 
stipulation  before  payment  can  be  called  for." 

Now  that  is  exactly  what  was  required  in  the  case  en 
delibre.  The  plaintiffs,  before  they  could  recover  for  the 
price  of  the  machine  sued  for,  were  obliged  to  give  evi- 
dence that  the  condition  precedent  on  their  part  was  per- 
formed, and  that  was  "  evidence  ultra?  of  the  amount  of 
the  claim.  But  Mr.  Kirwan  Martin,  in  a  very  able  argu- 
ment on  behalf  of  the  plaintiffs  refers  to  Ostrom  v.  Benja- 
min, before  mentioned.  That  case  was  on  R.  S.  O.  (1887) 
ch.  47  (The  County  Courts  Act),  sec.  19,  which  declares  that 
"  subject  to  the  exceptions  contained  in  the  last  preceding 
section,  the  County  Courts  shall  have  jurisdiction  "  : 

Sub-sec.  2,  "  In  all  causes  and  actions  relating  to  debt, 
covenant  and  contract,  to  $400,  where  the  amount  is  liqui- 
dated or  ascertained  by  the  act  of  the  parties  or  by  the 
signature  of  the  defendant." 

The  action  was  brought  in  the  High  Court  to  recover 
$237.50  for  services  rendered  as  pension  agent  against  the 
defendant  who  represented  to  the  plaintiff  that  he  was 
engaged  in  pressing  a  United  States  pension  for  one  Mary 
Sweet,  and  that  he,  the  defendant,  was  to  receive  from 
her  $500  if  he  succeeded ;  and,  in  consideration  that 
the  plaintiff  would  give  his  professional  services,  in 
endeavouring  to  procure  it,  the  defendant  agreed  to  pay 
plaintiff  $250,half  oi  the  said  $500:  that  the  plaintiff  did  give 
such  services  and  the  pension  was  obtained,  but  the  defen- 
dant did  not  pay.  The  defendant  denied  any  such  agree- 
ment. The  jury  found  in  favour  of  the  plaintiff.  There  was 
no  order  or  certificate  for  costs,  and  the  Master  in  taxation 
allowed  them  on  the  County  Court  scale.  From  this  there 
was  an  appeal,  first  to  a  Judge  in  Chambers,  who  reversed 
the  taxing  officer,  second  to  the  Divisional  Court,  who 
restored  the  finding  of  that  officer,  and  third,  to  the  Court 
of  Appeal,  who  affirmed  the  Divisional  Court.  Hagarty, 
C.  J.  O.,  says,  at  p.  468 :  "  I  am  of  opinion,  whenever  a 
sum  of  $400  is  agreed  on  by  the  parties  as  the  remunera- 
87 — VOL.  XXVIII.  O.K. 
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Judgment,  tion  for  services  to  be  rendered,  or  for  the  price  of  a  horse 
Robertson,  J.  or  goods  sold,  etc.,  if  the  services  be  performed,  or  the  article 
or  goods  delivered  in  pursuance  of  the  bargain,  that  the 
amount  can  be  recovered  in  the  County  Court.  *  * 
Therefore  the  amount  was,  as  I  understand,  liquidated  and 
ascertained  by  the  act  of  the  parties."  Again,  at  p.  469, 
"  The  fact  of  the  liquidation  is  proved  by  the  verdict.  It  is 
an  amount  ascertained  by  the  act  of  the  parties."  And 
Maclennan,  J.  A.,  at  p.  471,  says  :  "  What  is  meant  by  the 
amount  ?  Obviously,  I  think  the  amount  which  the  plain- 
tiff is  entitled  to  recover  ;  that  is  the  only  thing  to  which 
these  words  can  reasonably  be  held  to  apply,  and  therefore 
wherever  the  amount  to  be  recovered  is  $400  or  less  and 
is  so  ascertained  and  liquidated,  if  it  be  a  cause  of  action 
relating  to  debt,  covenant,  or  contract,  the  County  Court 
has  jurisdiction." 

The  distinction  between  the  two  jurisdictions  is  this : 
In  the  County  Court  "  the  acts  of  the  parties  "  is  sufficient; 
or "  the  signature  of  the  defendant."  In  the  Division 
Court "  the  signature  "  only  of  the  defendant  gives  the 
jurisdiction  to  the  extent  of  $200,  so  that  the  County 
Court  has  jurisdiction  in  all  causes  and  actions  relating  to 
debt,  covenant  and  contract  to  $400,  where  the  amount  is 
either  liquidated  or  ascertained  by  the  act  of  the  parties 
or  by  the  signature  of  the  defendant,  whereas  the  Division 
Courts  have  only  jurisdiction  when  the  amount  or  balance 
does  not  exceed  $200  and  the  amount  or  original  amount 
is  ascertained  by  the  signature  of  the  defendant. 

I  think  the  intention  of  the  Legislature  is  plain ;  there 
are  three  distinct  classes  of  jurisdiction  expressed  in  the 
70th  section :  (1)  In  all  actions  where  the  amount  claimed 
does  not  exceed  $60  ;  (2)  In  all  claims,  etc.,  of  debt,  account 
or  breach  of  contract  or  covenant  or  money  demand, 
whether  payable  in  money  or  otherwise,  where  the  amount 
or  balance  claimed  does  not  exceed  $100;  (3)  All  claims 
for  the  recovery  of  a  debt  or  money  demand  the  amount 
or  balance  of  which  does  not  exceed  $200  and  the  amount 
or  original  amount  of  the  claim  is  ascertained  by  the 
signature  of  the  defendant. 
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Now  how  can  it  be  said  that  the  plaintiffs'  claim  here  is  Judgment, 
ascertained  by  the  signature  of  the  defendant  ?  The  sig-  Robertson,  J 
nature  of  the  defendant  only  proves  one-half  of  that  which 
goes  to  make  the  plaintiffs'  case,  and  the  proof  of  which 
is  only  one  of  several  steps  in  the  plaintiffs'  case.  The 
defendant  agreed  under  his  signature  to  pay  $125  in 
consideration  that  the  plaintiffs  would  place  f.  o.  b.  on  cars 
a  certain  machine.  If  the  plaintiffs  could  recover  by  prov- 
ing the  signature  of  the  defendant  only,  the  machine  might 
never  have  been  delivered  and  the  defendant'  would  be 
obliged  to  prove  that  the  plaintiffs  did  not  place  it  on 
board  the  cars  at  all,  if  that  was  the  fact ;  so  that  the 
amount  which  plaintiffs  seek  to  recover  would  not  be 
ascertained  by  the  signature  of  the  defendant.  In  the 
case  of  a  promissory  note  it  is  different ;  that  is  an  agree- 
ment to  pay  a  certain  sum  on  a  certain  day  before  action 
brought,  and  there  is  an  ascertainment  expressed  on  it  by 
the  signature  of  the  defendant,  that  he  has  received  value 
for  the  amount  which  he  promises  to  pay,  and  it  is  in  such 
like  cases  only  that  the  Division  Court  has  jurisdiction  up 
to  $200 ;  but  whenever  the  plaintiff  has  to  prove  some- 
thing more  than  the  signature  of  the  defendant  to  enable 
him  to  make  out  a  case  in  the  Division  Court  for  the 
recovery  of  a  debt,  the  Court  has  no  jurisdiction  to  hear 
him,  if  the  amount  claimed  is  more  than  $100. 

If  it  had  been  intended  to  give  the  extended  jurisdic- 
tion, as  contended  for  before  me,  it  was  not  necessary  to 
enact  sub-section  (c)  of  the  70th  section,  because  sub- 
section (6)  would  have  answered  the  purpose  by  increasing 
the  amount  to  $200.  The  fact  is  that,  if  this  contention 
was  allowed,  every  action  which  is  described  in  sub-section 
(6)  could  be  maintained  in  the  Division  Court,  notwith- 
standing the  amount  exceeded  $100,  so  long  as  it  did  not 
exceed  $200  which  was  clearly  not  the  intention  of  the 
Legislature  when  this  increased  jurisdiction  was  conferred 
on  the  Division  Courts.  Up  to  the  time  of  passing  43 
Vict.  ch.  8  (O.),  the  largest  sum  that  could  be  sued  for  in  the 
Division  Courts  was  $100,  which  was  not  required  to  be 
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Judgment,  ascertained  either  by  the  act  of  the  parties  or  by  the  signa- 
Robertson,  J.  ture  of  the  defendant,  but  was  regulated  by  R.  S.  O.  (1877) 
ch.  47,  sec.  54,  sub-sec.  2,  which  was  in  these  words:  "(2) 
All  claims  for  debt  or  for  any  sum  payable  under  or 
upon  any  contract  for  the  payment  of  money,  or  for 
payment  in  labour,  or  in  any  kind  of  goods  or  com- 
modities or  in  any  other  manner  than  in  money,  where 
the  amount  or  balance  claimed  does  not  exceed  Si 00." 
There  is  nothing  here  about  the  amount  being  ascertained 
by  the  act  of  the  parties  or  by  the  signature  of  the 
defendant,  so  that  no  matter  how  great  the  original 
amount  was,  or  how  it  had  been  reduced,  if  the  balance 
claimed  did  not  exceed  $100  the  Division  Courts  had 
jurisdiction.  This  provision  afterwards,  by  41  Vict  ch.  8, 
sec.  6  (O.),  was  struck  out.  Sub-sec.  (c)  of  sec.  70  of  ch.  51 
of  R.  S.  O.  (1887),  was  substituted  therefor. 

Then  "The  Division  Courts  Act,  1880,"  was  passed  for 
the  purpose  inter  alia  of  extending  the  jurisdiction,  and 
what  is  now  sub-sec.  (c)  of  sec.  70  of  R.  S.  O.  (1887)  was 
passed  extending  the  jurisdiction  to  $200,  under  the  cir- 
cumstances set  forth  in  that  sub-section  ;  so  that  it  appears 
clear  that  the  S100  jurisdiction  was  not  intended  to  extend 
to  claims  such  as  were  specified  in  sub-section  (6)  otherwise 
all  that  would  have  been  necessary  was  to  increase  the 
amount  from  $100  to  $200. 

In  my  judgment,  therefore,  it  is  clear  that  Ostrom  v. 
Benjamin,  so  much  relied  on  by  Mr.  Martin,  does  not  in 
the  least  disturb  Moses  v.  Moses  and  the  other  cases 
referred  to  which  have  arisen  under  the  Division  Courts 
Act,  except,  of  course,  GraJiavi  v.  Tomlinson. 

Under  the  Division  Courts  Act  the  "  amount  or  original 
amount  of  the  claim  "  must  be  "  ascertained  by  the  signa- 
ture of  the  defendant."  "  The  acts  of  the  parties  "  do  not 
affect  the  c*ise,  unless  the  amount  is  ascertained  by  the 
signature  of  the  defendant ;  and  that  is  the  only  "  act"  that 
is  to  be  taken  into  consideration.  In  the  County  Court  the 
signature  of  the  defendant  is  not  a  necessary  factor,  so  to 
speak,  in  ascertaining  whether  the  Court  has  jurisdiction. 
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Now,  in  the  case  before  me  the  plaintiffs  were  obliged  Judgment, 
to  prove  more  than  the  signature  of  the  defendant ;  they  Robertson,  J. 
had  to  prove  something  beyond  that,  viz.,  the  performance 
of  the  condition  precedent  on  their  part.  Had  it  been  in 
the  County  Court,  that  would  be  an  act  of  the  parties 
which  could  be  proven,  and  which,  if  the  amount  claimed 
did  not  exceed  $400,  would  not  oust  the  County  Court  of 
its  jurisdiction.  If  that  had  been  done,  then  the  signature 
of  the  defendant  would  not  have  been  a  necessary  factor ; 
but  if  plaintiff  brought  himself  within  the  requirements  of 
sub-section  (b)  the  Court  would  have  jurisdiction,  and  the 
case  now  under  consideration  would  have  been  properly 
brought  in  the  Division  Court. 

I  have  not  overlooked  sub-sec.  39  of  sec.  8  of  the  Interpre- 
tation Act,  R.  S.  O.  ch.  1,  in  the  construction  that  I 
feel  bound  to  put  on  the  section  of  the  Division 
Courts  Act  involved  in  this  motion ;  and  that  is  to  give  it 
"  such  fair,  large  and  liberal  construction  and  interpreta- 
tion as  will  best  insure  the  attainment  of  the  object  of  the 
Act,  and  of  the  provision  or  enactment,  according  to  the 
true  intent,  meaning  and  spirit  thereof  "  and  not  "  a  fritter- 
ing away  of  the  proper  effect  of  a  very  useful  and  bene- 
ficial provision,"  as  was  said  by  the  learned  Chief  Justice 
of  the  Queen's  Bench  Division  in  Re  Graham  v.  Tomlin- 
son,  was  the  case  in  Re  Mead  v.  Creary,  decided  by  the 
Court  of  Common  Pleas,  32  C.  P.  1,  in  restricting  the 
operation  of  the  14th  section  of  the  Division  Courts  Act, 
(1880),  to  cases  within  the  general  jurisdiction  of  the 
Division  Courts  Act. 

I  am,  therefore,  of  opinion  that  the  learned  Judge  of 
the  County  Court  was  right  and  the  motion  for  man- 
damus must  fail,  and  I  think  the  applicants  should  pay 
the  costs  of  the  motion. 

The  plaintiffs  appealed  from  the  order  of  Robertson,  J., 
to  the  Divisional  Court,  composed  of  Armour,  C.  J.,  and 
Falconbridge,  J. 
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Statement.        The  appeal  was  argued  on  the  6th  December,  1897. 
Kirwan  Martin,  for  the  plaintiffs. 
No  one  appeared  for  the  defendants. 

The  Court  allowed  the  appeal ;  reversing  the  order  with 
costs,  and  granted  the  mandamus  asked  for  by  the  plaintiffs 
following  their  own  decision  in  Petrie  v.  Machan,  ante 
p.  642. 

G.  F.  H. 


END  OF  VOL.  XXVIII. 
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BEING  DECISIONS  IN  THE 

HIGH  COURT  OF  JUSTICE  FOR  ONTARIO. 


ABANDONMENT. 

See  Division  Courts,  2. 


ACCIDENT. 

See  Crown — Municipal  Corpo- 
rations, 11,  12,  13 — Negligence — 
Railways  and  Railway  Compan- 
ies, 2. 


ADJOURNMENT. 

See  Justice  of  the  Peace,  1. 


ADMINISTRATOR  AD  LITEM. 

See  Executors  and  Administra- 
tors, 1. 


ACCOUNT. 

See  Mortgage,  2. 


AGREEMENT  FOB  LEASE. 

See  Landlord  and  Tenant,  4. 


ALIENATION,  RESTRAINT 
AGAINST. 

.    See  Will,  2,  3. 


ACQUIESCENCE. 

See  Division  Courts,  6. 


ACTION. 

See  Criminal  Law,  7 — Partner- 
ship— Railways  and  Railway  Com- 
panies, 3. 

88 — VOL.  XXVIII.  O.R. 


APPEAL. 

See  County  Courts,  2,  3 — Crimi- 
nal Law,  8— Damages,  3 — Division 
Courts,  5,  7 — Infant — Railways 
and  Railway  Companies,  1,  4. 


APPOINTMENT. 
See  Land  Titles  Act. 


Digiti 


zed  by  G00gk 


674 


DIGEST  OF  CASES. 


[VOL. 


ARBITRATION  AND  AWARD. 

See    Broker  —  Railways    and 
Railway  Companies,  1,  4. 


ASSAULT. 

See  Criminal  Law,  7 — Railways 
and  Railway  Companies,  6. 


ASSESSMENT  AND  TAXES. 

Court  of  Revision — Petition — Re- 
mission of  Tuxes — By-Law — Man- 
damus.]— The  Court  of  Revision  of 
a  municipality  is  obliged  to  receive 
and  decide  upon  a  petition  for  re- 
mission of  taxes,  presented  under 
sec.  67  of  55  Vict.  ch.  48  (0.),  not- 
withstanding that  the  municipality 
has  not  passed  any  by-law  on  the 
subject 

A  mandamus  granted.  Re  Norris 
et  aL,  636. 

See  Executors  and  Administra- 
tors, 1  —  Water  and  Water- 
courses, 2. 


ASSIGNMENT  OF  LEASE. 
See  Landlord  and  Tenant,  1,  5. 


ASSIGNMENTS  AND 
PREFERENOES. 

See  Bankruptcy  and  Insolvency, 


AUCTIONEER. 

Conversion  of  Goods  —  Chattel 
Mortgagee.] — An  auctioneer  who,  at 
the  instance  aud  on  the  premises  of 
the   mortgagor,  sells  at  auction   iu 


the  ordinary  coarse  the  goods  in  a 
chattel  mortgage,  valid  and  in  full 
force  as  regards  the  parties  to  it, 
and  delivers  possession  of  the  goods 
to  the*  purchaser,  is  liable  to  the 
mortgagee  for  conversion  of  the 
goods,  although  the  mortgage  may 
be  void  as  regards  creditors  of  the 
mortgagor  or  subsequent  purchasers 
for  value. 

Cochran*  v.  RymUl,  27  W.  R  776, 
40  L.  T.  N.  S.  744,  followed. 

National  Bank  v.  Rymill,  44  L. 
T.  N.  S.  767,  and  Barker  v.  Fur- 
long, [1891]  2  Ch.  172,  distinguished. 
Johnston  v.  Henderson  et  al.9  25. 


BANKRUPTCY  AND 
INSOLVENCY. 

1.  Assignment  for  Benefit  of  Cred- 
itors— Composition  A  rrangement — 
Distinction— R.  S.  0.  1887  ch.  124, 
sec.  13 — Penalty.] — An  instrument 
in  writing  whereby  a  debtor  transfers 
all  his  assets  to  an  assignee  for  the 
purpose  of  paying  a  fixed  sum  on 
the  dollar  to  the  creditors,  aud  of 
securing  to  the  debtor  the  enjoy- 
ment of  the  residue,  is  an  arrange- 
ment by  way  of  composition,  and 
not  an  absolute  assignment  under 
R.  S.  O.  1887  ch.  124,  although 
stated  in  the  instrument  to  be  under 
that  Act;  and  an  action  for  penal- 
ties against  the  assignee  for  not  ad- 
vertising and  registering  such  an 
instrument,  pursuant  to  that  Act, 
will  not  lie.  Gundry  v.  Johnston, 
147. 

2.  R.  &  0.  1887  ch  12^  sec  7— 
Creditor — Right  of  Action — Fraudu- 
lent Sale  of  Assets  of  Estate — As-* 
signee.] — Section  7  of  the  Assign- 
ments Act,  R.  S.  O.  1887  ch.  124, 
applies  only  to  transactions  made  or 
entered  into  by  the  insolvent ;  and 
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a  creditor  of  the  insolvent  has  a 
right  of  action  in  his  own  name 
against  the  assignee  to  set  aside  a 
sale  by  the  latter  of  the  assets  of 
the  estate,  as  fraudulent    * 

Reid  v.  Sharp*,  28  O.  R.  156  n., 
followed.  Hargrave  v.  Elliot  et  al.f 
152. 

3.  Right  to  Prove  on  Insolvent 
Estate— R.  S.  0.  1887  cA.  12b,  ^ec. 
20 y  sub-sec.  4. — Claim  "  not  Accrued 
Due  " — Construction  of  Contract.] — 
Under  an  assignment  for  the  bene  tit 
of  creditors  under  K.  S.  O.  1887  ch. 
124,  a  claim  on  a  contract  to  pay,  at  a 
time  which  was  subsequent  to  the 
assignment,  a  fixed  sum  for  advertis- 
ing space  in  a  newspaper,  whether 
occupied  or  not,  may  be  proved  as  a 
claim  "  which  has  not  accrued  due," 
under  sec.  20,  sub-sea  4,  of  the  Act. 
Mail  Printing  Company  v.  Clarkson, 
326. 

[Reversed  by  the  Court  of  Appeal,  11th  Janu- 
ary, 1888.] 

4.  Assignments  and  Preferences — 
A  ction  by  Creditors — Right  of  A  Hack- 
ed Creditor  to  Share  in  I'roceeds.] — 
When  proceedings  are  taken  under 
sec.  7,  sub-sec.  (2),  of  R.  S.  O.  1887 
ch.  124,  by  a  creditor,  on  behalf  of 
himself  and  all  those  who,  within  a 
limited  time,  should  come  in  and 
contribute  to  the  risk  ami  expense 
of  an  action  to  set  aside  a  security 
held  by  another  creditor,  the  latter 
may,  while  defending  his  security, 
join  with  the  attacking  creditor  in 
indemnifying  the  assignee,  so  that,  in 
the  event  of  his  failing  to  retain  his 
security,  he  may  ]>articipate  in  the 
fruits  of  the  litigation,  fiarber  v. 
Crat/iern,  615. 

5.  Advances  by  Bank  to  Insolvent 
— Pledge  of  Goods  as  Security — In- 
validity of— Banking  Act — Creditors' 


Claims— 58  Vict.  ch.  28,  sec.  1  (0.) 
— "  Invalid  against  Creditors  " — 
Retroactivity  of  Statute —  Warehouse 
Receipts — Exchange  of  Securities — 
58  Vict.  cfi.  31,  sec.  75,  sub-sec.  2 
( D.) — Collateral  Security  —  Mort- 
gage— Declaration  —  Parties.] — The 
plaintiff,  a  creditor  of  an  insolvent, 
alleged  that  in  regard  to  certain 
pledges  made  by  the  latter  to  a  bank, 
there  had  been  no  contemporaneous 
advances,  and  that  the  pledges  were 
invalid  under  sec  75  of  the  Banking 
Act,  53  Vict  ch.  31  (D.),  and 
claimed  to  be  entitled  to  obtain 
moneys  received  through  disposal  of 
the  pledges  and  to  apply  them  in 
payment  of  creditors'  claims,  by  vir- 
tue of  the  provisions  of  sec.  1  of  58 
Vict.  ch.  23  (O.)  :— 

Held,  that  the  words  "invalid 
against  creditors  "  should  be  treated 
as  limited  to  transactions  invalid 
against  creditors,  qud  creditors,  and 
not  as  extending  to  transactions 
declared  invalid  for  reasons  other 
than  those  designed  to  protect  cred- 
itors : — 

If  eld  y  also,  that  the  last  named 
Act  did  not  apply,  because  the  money 
had  been  received  by  the  bank  be- 
fore it  was  passed,  and  it  was  not 
retrospective. 

The  insolvent  had  been  in  the 
habit  of  buying  hops  from  time  to 
time,  and  giving  the  bank  his  own 
warehouse  receipts  or  direct  pledges 
for  the  purpose  of  raising  money  to 
pay  for  them.  Then,  at  the  request 
of  the  bank,  he  constituted  his  book- 
keeper his  warehouseman,  and  the 
latter  issued  warehouse  receipts  to 
the  bank  in  substitution  for  the 
securities  or  receipts  theretofore 
held,  there  being  no  further  advance 
made  when  the  new  securities  were 
given  : — 

Held,  that  this  exchange  of  secur- 
ities should  be  treated  as  authorised 
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under  sub-sec.  2  of  sec.  75  of  the 
Banking  Act 

The  plaintiff  asked  for  a  declara- 
tion that  advances  made  by  the 
bank  upon  a  mortgage  by  the  insol- 
vent to  a  third  person,  and  by  him 
assigned  to  the  bank,  were  contrary 
to  the  Banking  Act,  and  that  the 
property  was  free  from  the  mort- 
gage :— 

Held,  that  no  such  declaration 
should  be  made  in  the  absence  of 
the  mortgagee,  who  was  liable  to  the 
bank  as  indorser  of  a  promissory 
note  of  the  insolvent,  collateral  to 
the  mortgage.  Conn  v.  Smith  et  al, 
629. 

6.  Execution  —  Costs  —  Lien  — 
Assignments  and  Preferences — Loss 
of  Lien — Banking  on  Estate.] — The 
lien  of  a  plaintiff  for  costs  by  virtue  of 
sec.  9  of  R.  S.  O.  1887  ch.  124,  under 
an  execution  in  the  sheriff's  hands, 
against  an  insolvent,  at  the  time  of 
an  assignment  by  him  for  the  benefit 
of  creditors  under  that  statute,  is 
not  superseded  by  such  assignment, 
and  the  sheriff  is  entitled  to  proceed 
and  sell  for  the  amount  of  such  costs. 
If  he  does  not  do  so,  and  the  plain- 
tiff loses  his  lien  : — 

Heldy  per  Armour,  C.J.,  that  he  is 
not  entitled  to  rank  on  the  insolvent's 
estate  as  a  preferential  creditor. 

Per  Street,  J. — That  even  if  so 
entitled,  it  could  only  be  on  the  net 
funds  available  after  payment  of  the 
proper  charges  incurred  in  the  man- 
agement of  the  estate.  Gillard  et  al. 
v.  Milliyan,  645. 

See  Executors  and  Administrat- 
oks,  2 — Fraudulent  Conveyance. 


BANKS  AND  BANKING. 

See  Bankruptcy  and  Insolvency, 
5 — Broker. 


BARRISTER. 

Counsel  Fees — Right  of  Action 
for — Solicitor  and  Client.] — In  this 
Province  a  counsel's  right  of  action 
for  his  fees  for  services  in  the  nature 
of  advocacy,  is  against  the  client  of 
the  solicitor  retaining  him,  and  not 
against  the  solicitor,  unless  by  special 
agreement,  or  when  there  is  evidence 
of  credit  having  been  given  to  the 
solicitor  alone,  or  of  money  in  the 
solicitor's  hands  to  answer  the  claim ; 
and  a  solicitor  so  employing  counsel 
has  implied  authority  to  pledge  his 
client's  credit  for  the  payment  of 
counsel  fees.  Armour  v.  Kilmer, 
618. 


BENEVOLENT  SOCIETY. 

Rules  and  Regulations — Alter* 
tions  in — Amount  of  Sick  Benefit- 
Reduction  of]— The  plaintiff  became 
a  member  of  an  Oddfellows'  Lodge 
by  subscription  that  he  had  ex- 
amined the  general  laws  and  by-laws, 
and  was  ready  and  willing  to  yield 
obedience  thereto.  At  that  time 
there  was  a  by-law  in  force  fixing 
the  amount  of  the  weekly  sick  bene- 
fit payable  to  members,  and  also 
another  by-law  by  which  the  society 
could  repeal,  suspend,  or  amend  ex- 
isting by-laws  by  a  by-law  passed  by 
a  two-thirds  vote.  Subsequently  * 
by-law  was  passed  reducing  the 
amount  of  the  sick  benefit,  where- 
upon the  plaintiff  availed  himself  of 
the  various  appeals  permitted  by 
the  constitution,  and  on  his  failing 
thereon,  brought  an  action  seeking 
a  declaration  that  the  action  of  the 
lodge  was  contrary  to  natural  jus- 
tice and*that  he  was  entitled  to  pay- 
ment of  the  amount  fixed  when  he 
became  a  member  : — 

Held,  that  this  whs  a  matter  with- 
in the  competence  of  the  society,  and 
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therefore  the  Court  could  not  inter- 
fere. Baker  v.  Forest  City  Lodge, 
Independent  Order  of  Oddfellows. 
Parkhouse  v.  Dominion  Lodge,  In- 
dependent Order  of  Oddfellows,  238. 

[Affirmed,  24  A.  B.  586.] 

See  Insurance. 


BETTING. 

See  Gaming,  2. 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Independent  Contemporaneous 
Agreement —  Parol  Evidence — Admis- 
sibility.]— It  is  a  good  defence  to  an 
action  by  the  personal  representa- 
tives of  the  payee  against  the  maker 
of  a  promissory  note  for  value  re- 
ceived, that  at  the  time  of  the  mak- 
ing of  the  note  an  oral  agreement 
was  entered  into  between  the  payee 
and  the  maker  which  has  been  fully 
performed,  that  if  the  latter  would 
pay  interest  on  the  note,  and,  al- 
though not  liable  to  do  so,  would 
support  for  life  a  relative  of  the 
former,  the  note  should  be  consid- 
ered paid ;  and  evidence  to  the 
above  effect  was  held  admissible  in 
au  action  on  the  note  brought  after 
the  complete  performance  of  the 
agreement  by  the  defeudant. 

Judgment  of  the  County  Court  of 
Perth  reversed.  McQuarrie  et  al. 
v.  Brand,  69. 

2.  Alteration  after  Maturity — 
Signature  by  New  Maker — Release 
—  Time —  Presentment  —  Delay  — 
Prejudice — Continuing  Security.  ] — 
A  promissory  note,  payable  one  year 


after  date,  was  made  by  two  persons, 
one  signing  for  the  accommodation  of 
the  other.  After  maturity  the  note 
was  signed  by  a  third  person,  with 
the  object  of  giving  additional 
security  to  the  holder  : — 

Held,  that  the  third  person  was 
to  be  regarded  as  an  indorser,  and 
his  signature  did  not  constitute  an 
alteration  in  the  note  such  as  would 
discharge  the  original  accommodation 
maker ;  and,  upon  the  evidence,  that 
there  was  no  agreement  to  give  time 
for  payment  which  would  discharge 
him,  if  regarded  as  a  surety. 

Ex  p.  Yates,  2  DeG.  &  Jo.  191, 
followed. 

Kinnard  v.  Tewsley,  27  O.  R. 
398,  distinguished. 

2.  Held,  that,  treating  the  last 
signer  as  an  indorser  on  a  note  pay- 
able on  demand,  it  was  not  shewn 
that  he  had  been  prejudiced  by  non- 
presentment  for  payment  prior  to 
this  action,  the  instrument  having 
been  dealt  with  as  a  continuing 
security,  and  there  having  been  no 
unreasonable  delay  in  presentment. 
Carrique  v.  Beaty  et  al.,  175. 

[Reversed,  24  A.  R.  80S.] 

3.  Note  Payable  at  Particular 
Place — Non-Presentment  at  Matur- 
ity— Duly  of  Maker.] — A  promissory 
note  payable  at  a  particular  place 
need  not  be  presented  there  at 
maturity  in  order  to  charge  the 
maker,  although '  there  are  funds  to 
meet  it,  and  the  Bills  of  Exchange 
Act,  1890,  has  made  no  difference 
in  this  respect. 

The  duty  of  the  maker  of  such  a 
note  is  not  only  to  have  sufficient 
funds  at  the  place  of  payment  at 
maturity,  but  also  to  keep  them 
there  until  presentment. 

Semble  per  Armour,  C.J. — The 
only  effect  of  nonpresentation  before 
action,  when  sufficient  funds  have 
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been  kept  at  the  place  of  payment, 
is  to  disentitle  the  plaintiff  to  costs. 
Merchants  Bank  of  Canada  v.  Hen- 
derson, 360. 

See  Bankruptcy  and  Insolvency, 
5 — Company — Division  Courts,  2 
—  Executors  and  Administra- 
tors, 2. 


BULLS  OF  SALE  AND  CHATTEL 
MORTGAGES. 

See  Auctioneer. 


BONUS. 

See  Mortgage,  2. 


BEOKEE- 

Sale  of  Shares — Undisclosed  Prin- 
cipal —  Marginal  Transfer  —  In- 
demnity— Assignment  of  Bight  to 
— Statute  of  Limitations — Former 
Judgment — By-laws  of  Stock  Ex- 
change— Arbitration.]  — The  plain- 
tiff sold  and  transferred  his  shares 
in  a  bank  to  C,  a  broker,  who  sold 
them  on  the  Stock  Exchange  to  the 
defendant,  also  a  broker,  in  ignor- 
ance that  the  latter  was  acting  for  a 
customer.  The  transfer  in  the  bank 
books  from  C.  was  effected  by  leav- 
ing the  transferee's  name  blank,  and 
marking  the  shares  in  the  margin  of 
the  transfer  as  subject  to  the  order 
of  the  defendant,  who  similarly 
marked  them  subject  to  the  order  of 
his  principal,  whose  name  was  filled 
in  as  transferee,  and  who  duly 
accepted  the  transfer. 

Within  a  month  from  the  sale  by 
the  plaintiff,  the  bank  was  ordered 
to  be  wound  up,  and  in  the  liquida- 
tion the  plaintiff  was  compelled,  as 


a  contributory,  to  pay  the  double 
liability  under  sees.  70  and  77  of 
the  Banking  Act,  R.  S.  C.  ch.  120. 
The  plaintiff  recovered  judgment 
against  C.  for  the  amount  he  had 
paid,  and  afterwards  took  an  assign- 
ment from  C.  of  his  right  to  indem- 
nity against  the  defendant. 

In  an  action  to  enforce  this 
right  :— 

Held,  (a)  that  the  obligation  to 
indemnify  arose  from  the  purchase, 
and  not  from  the  transfer;  that  a 
broker  acting  in  his  own  name,  for 
an  undisclosed  principal,  assumes 
the  liability  of  the  latter,  and  the 
fact  that  the  transfer  was  executed 
in  a  form  intended  to  enable  the 
defendant  to  pass  the  shares  to 
the  ultimate  purchaser  did  not  re- 
lieve the  defendant  from  his  liabil- 
ity. 

(6)  That,  although  C.  had  not  sat- 
isfied the  judgment,  he  was  entitled 
to  indemnity  from  the  defendaut, 
and,  after  judgment,  to  assign  his 
rights  to  the  plaintiff1,  who  could  en- 
force them  : — 

Heldy  also,  that  the  mere  existence 
of  a  liability  to  indemnify  the  plaintiff 
gave  no  right  of  action  to  C,  and 
that  the  Statute  of  Limitations  did 
not  begin  to  run  in  favour  of  the 
defendant  until  the  recovery  of  judg- 
ment against  C. 

Sutherland  v.  Webster,  21  A.  B. 
228,  and  Eddowesv.  Argentine  Loan 
Co.,  63  L.  T.  N.  S.  364,  followed 

Held,  further,  that  the  plaintiff's 
right  against  C.  first  accrued  when 
the  liquidators  became  entitled  to 
immediate  payment. 

Before  this  action,  the  plaintiff 
sued  the  defendant  and  C.  on  an  as- 
signment to  him  of  C.'s  claim  against 
the  defendant,  made  before  the  plain- 
tiff's judgment  against  C,  which 
action  was  dismissed  against  the 
defendant,  on  the  ground  that  0.  had 
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no  t before  judgment  been  damnified, 
and  the  defendant  sought  herein  to 
set  up  that  dismissal  in  bar  of  this 
action  : — 

Held,  no  defence  to  this  action. 

A  by-law  of  the  Stock  Exchange, 
not  authorize.)  by  their  Act  of  incor- 
poration, provided  that  all  disputes 
between  members,  arising  out  of 
transactions  on  the  Exchange,  should 
be  referred  to  arbitrators  : — 

Held,  that  they  had  no  right  to 
pass  such  a  by-law  ousting  members 
from  their  right  to  resort  to  the 
Courts  of  the  Province. 

Baser y  v.  Court  Pride  of  the 
Dominion,  2  O.  R.  596,  considered. 

Judgment  of  Meredith,  J.,  at  the 
trial  reversed.  Boultbee  v.  Gzowski 
etol.,  285. 

[Reversed,  24  A.  R.  502.] 


BY-LAWS. 

See  Broker — Intoxicating  Liqu- 
ors— Municipal  Corporations,  2, 
4,  5,  6,  8. 


CARRIERS. 

Express  Company — Profession  of 
Carrying — Discrimination  in  Cus- 
tomers —  Charges.]  —  An  express 
company  is  not  bound  to  cany 
except  according  to  its  profession, 
and  is  entitled  to  discriminate  as  to 
its  customers,  and  is  not  confined  by 
any  rule  or  regulation  as  to  the 
charges  it  may  make,  providing  they 
are  reasonable. 

An  action  by  a  rival  company 
which  collected  together  small  par- 
cels for  the  carriage  of  which  it 
charged  a  rate  much  smaller  than 
the  defendant,  an  express  company, 
did  for  similar  parcels,  packed  them 
together  in  one  large  parcel,  and 


sought  to  compel  the  defendant,  at 
great  loss,  to  cany  such  parcel  by 
size  and  weight  rate,  was  dismissed. 
Johnson  et  aL  v.  Dominion  Express 
Company,  203. 


OASES. 

Agency  Co.  v.  Short,  13  A  pp. 
Cas.  793,  distinguished,  508.]— *&<? 
Husband  and  Wife,  3. 

Attwood  v.  Taylor,  1  M.  &.G.  307, 
commented  on,  212.] — See  Division 
Courts,  1. 

Barker  v.  Furlong,  [1891]  2  Ch. 
172,  distinguished,  25.] — See  Auc- 
tioneer. 

Bickford  v.  Town  of  Chatham,  1 6 
S.  C.  R.  235,  followed,  399.]— See 
Railways  and  Railway  Compan- 
ies, 3. 

Bristol,  Corporation  of,  v.  Westcott, 
12  Ch.  D.  461,  referred  to,  29.]— 
See  Landlord  and  Tenant,  1 . 

Clark  v.  Barber,  In  re,  26  O.  R. 
47,  followed  but  commented  on,  212.] 
— See  Division  Courts,  1. 

Cochrane  v.  By  mill,  27  W.  R. 
776,  40  L.  T.  N.  S.  744,  followed, 
25.] — See  Auctioneer. 

Coffin  v.  North  American  Land 
Co.,  21  O.  R,  80,  distinguished,  508.] 
— See  Husband  and  Wife,  3. 

Cornish,  Re,  6  O.  R.  259,  not  now 
applicable,  215.] — See  Lien. 

Cossette  v.  Dun,  18  S.  C.  R.  222, 
discussed,  21.] — See  Defamation,  1. 

Cowley  v.  Newmarket  Local  Board, 
[1892]  A.  C.  345,  followed,  1.]— See 
Crown. 
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Davis  v.  Foreman,  [1894]  3  Ch. 
654,  followed,  399.]— &«  Railways 
and  Railway  Companies,  3. 

""Davis  v.  Kennedy,  13   Gr.   523, 
followed,  612.]— See  Trade-Mark. 

Dickenson  v.  Harrison,  4  Pri.  282, 
commented  on,  212.] — See  Division 
Courts,  1. 

Drennan  v.  City  of  Kingston,  23 
A.  R.  406,  discussed,  525.]— See 
Municipal  Corporations,  11. 

Eddowes  v.  Argentine  Loan  Co,, 
63  L.  T.  N.  S.  364,  followed,  285.]— 
See  Broker. 

Essery  v.  Court  Pride  of  the 
Dominion,  2  O.  R.  596,  considered, 
285.]— See  Broker. 

Ford  v.  Metropolitan  R.  W.  Co., 
17  Q.  B.  D.  12,  distinguished  as  to 
"structural  damages,"  but  followed 
as  to  damages  for  personal  incon- 
venience. 14.]—  See  Railways  and 
Railway  Companies,  1. 

Fortescue  v.  Lostwithiel  and  Fowey 
R  W.  Co.,  [1894]  3  Ch.  621,  not 
followed,  399.] — See  Railways  and 
Railway  Companies,  3. 

Flick  v.  Brisbin,  26  O.  R.  423, 
distinguished,  588.]— £ee  Criminal 
Law,  7. 

Gibson  v.  Mayor  of  Preston,  L.  R. 
5  Q.  B.  218,  followed,  l.]—See 
Crown. 

Gilbert  v.  Corporation  of  Trinity 
House,  17  Q.  B.  D.  795,  distinguish- 
ed, 2.]— See  Crown. 

Goddard  v.  Coulson,  10  A.  R.  1, 
not  now  applicable,  215.] — See  Lien. 


Hammersmith,  etc.,  R,  W.  Co.  y. 
Brand,  L.  R.  4  H.  L.  171,  distin- 
guished, 468.] — See  Railways  and 
Railway  Companies,  4. 

Harris  v.  Mudie,.  7  A.  R.  414, 
followed,  508.]— See  Husband  and 
Wife,  3. 

Ivay  v.  Hedges,  9  Q.  B.  D.  80, 
followed,  1.] — See  Crown. 

Keachie  v.  Corporation  of  Toronto, 
22  A.  R.  371,  distinguished,  229.]— 
See  Railways  and  Railway  Com- 
panies, 2. 

Kendal  v.  Wood,  L.  R.  6  Ex.  243, 
applied  and  followed,  322.] — See 
Partnership. 

Kimball  v.  Smith,  5  U.  C.  R.  32, 
followed,  140.] — See  Seduction. 

Kinnard  v.  Tewsley,  27  O.  R 
398,  distinguished,  175.] — See  Bills 
of  Exchange  and  Promissory 
Notes,  2. 

U  Esperance  v.  DucJiene,  7  IT.  C. 
R.  146,  followed,  140.]— See  Se- 
duction. 

Leverson  v.  Lane,  13  C  B.  N.  S. 
at  p.  285,  applied  and  followed,  322.] 
— See  Partnership. 

McCormick  v.  Stovjell,  138  Mass. 
431,  not  followed,  29.]— See  Land- 
lord and  Tenant,  1. 

Mackenzie  Trusts,  In  re,  23  Ch. 
D.  750,  principle  of  decision  applied, 
312.] — See  Trusts  and  Trustees,  2. 

Mersey  Docks  Co.  v.  Gibbs,  L.  R. 
1  H.  L.  93,  distinguished,  2.]— See 
Crown. 

Moore  v.  City  of  Toronto,  26  O. 
R.  59rc,  followed,  1.] — See  Crown. 
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National  Bank  v.  Rymill,  44  L. 
T.  N.  S.  767,  distinguished,  25.]— See 
Auctioneer. 

Petrie  v.  Machan,  28  O.  R.  642, 
followed,  662.]-£ee  Division  Courts, 
9. 


Pictou,  Municipality  of  \  v.  Geldert, 
-  A.  C.  524,  followed,  l.]-Se* 

ROWN. 


[1893] 
Crowh 


Regina  v.  Hendershott  and  Welter, 

26  O.  R.  678,  overruled,  583.]— See 
Criminal  Law,  6. 

Regina  v.  Williams,  9  A  pp.  Cas. 
416,  distinguished,  2.] — See  Crown. 

Regina  ex  rel.  Harding  v.  Bennett, 

27  O.  R.  314,  followed  on  one  point, 
495.  V&e  Municipal  Corporations, 
10. 

Reid  v.  Sharpe,  28  O.  R.  156  note, 
followed,  152.]— See  Bankruptcy 
and  Insolvency,  2. 

Riches,  In  re,  4  De.  G.  J.  &  S.  at 
p.  585,  applied  and  followed,  322.] — 
See  Partnership. 

Roche  v.  Roche,  9  Beav.  66,  fol- 
lowed, 553.] — See  Will,  6. 

Salomon  v.  Salomon,  [1897]  A.  C. 
22,  distinguished,  497.]-  ^'cc  Fraudu- 
lent Conveyance. 

Sanitary  Commissioners  of  Gib' 
raltar  v.  Orfila,  15  App.  Cas.  400, 
followed,  1.] — See  Crown. 

Schmidt  v.  Town  of  Berlin,  26  O. 
R.  54,  followed,  ].]— See  Crown. 

Sear  and  Woods,  Re,  23  O.  R. 
474,  not  now  applicable,  215.] — See 
Lien. 

89 — vol.  XXVIII.  O.R. 


Smith  v.  Chorley  District  Council, 
[1897]  1  Q.  B.  532,  followed,  399.]— 
See  Railways  and  Railway  Com- 
panies, 3. 

Southcote  v.  Stanley,  1  H.  &  N. 
247,  followed,  1.] — See  Crown. 

Sutherland  v.  Webster,  21  A.  R. 
228,  followed,   285.]—  See  Broker. 

Sydney,  Municipal  Council  of,  v. 
Booth,  [1895]  A.  C.  433,  followed,  1.] 
— See  Crown. 

Todd  v.  Dun,  15  A.  R.  85,  fol- 
lowed, 21.] — See  Defamation,  1. 

Tomlinson  v.  Morris,  12  O.  R. 
311,  specially  referred  to,  591.] — See 
Sale  of  Goods,  2. 

Turquand,  Ex  p.,  14  Q.  B.  D.  643, 
followed,  442.]  —  See  Municipal 
Corporations,  7. 

Farley  v.  Coppard,  L.  R.  7  C.  P. 
505,  referred  to,  29.] — See  Landlord 
and  Tenant,  1. 

Wilkinson  v.  Unwin,  7  Q.  B.  D. 
636,  followed,  473.]— See  Division 
Courts,  2. 

Williams  v.  Earle,  L  K  3  Q,  B. 
739,  followed,  574.]— See  Damages, 
3. 

Tales,  Ex  p.,  2  DeG.  &  Jo.  191, 
followed,  175.]—  See  Bills  of  Ex- 
change and  Promissory  Notes,  2. 


CAUSE  OF  ACTION. 

See  Division  Courts,  3. 


CAUTIONER. 
See  Land  Titles  Act. 
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CHARITABLE  BEQUEST. 

See  Will,  4. 


OHABITABLE  USE. 

See  Will,  7. 


CHATTEL  MORTGAGE. 

See  Auctioneer. 


CHURCH 

1.  Mortgage  of  Site— R.  S.  0. 1887 
eh.  237 — Trustees — Covenant — Per- 
ianal Liability.] — Land  for  the  pur- 
pose of  a  site  for  a  church  was 
conveyed  to  certain  persons,  their 
successors  and  assigns,  as  trustees 
therefor,  and  a  mortgage  for  the 
balance  of  the  purchase  money  was 
given  by  them  to  the  vendor,  who 
was  aware  of  the  nature  of  the 
whole  transaction,  in  which,  in  ad- 
dition to  giving  their  individual  des- 
criptions, the  mortgagors  were  stated 
to  be  "trustees  under  R.  S.  O.  1887 
ch.  237"  of  the  designated  church. 
The  mortgage  contained  the  usual 
covenants,  including  a  covenant  by 
the  mortgagors  for  payment  of  prin- 
cipal and  interest,  and  was  executed 
by  the  mortgagors  individually  with 
their  own  seals,  there  being  no  cor- 
porate seal : — 

Held,  that  they  were  not  person- 
ally liable  on  the  mortgage.  Beaty 
v.  Gregory,  60. 

[Affirmed,  24  A.  R.  325.] 

2.  Incumbent' 8  Salary — Liability 
of  Churchwardens — Voluntary  Con- 
tributions.]— Where  the  free  pew 
system   has    been    adopted    in    an 


Anglican  church,  and  the  voluntary 
contributions  of  the  congregation 
are  the  only  means  of  meeting  the 
expenses,  no  personal  responsibility 
rests  upon  the  churchwardens  in 
respect  of  the  incumbent's  salary: 
the  measure  of  their  liability  to  him 
is  the  extent  to  which  they  receive 
moneys  whereout  to  pay  his  salary. 
Daw  v.  Ackerill  et  al.y  452. 

f  Affirmed  by  the  Court  of  Appeal,  11th  January, 
1888.] 


CIVIL  PROCEEDINGS. 
See  Criminal  Law,  7. 


COLLATERAL  SECURITIES. 

See  Bankruptcy  and  Insolvency, 
5 — Principal  and  Surety. 


COLLECTOR'S  ROLL. 

See  Water  and  Watercourses,  2. 


COLOUR  OF  RIGHT. 

See    Husrand    and    Wife,   3- 
Landlord  and  Tenant,  6. 


COMMON  CARRIERS. 

See  Carriers. 


COMMISSION 

See  Mortgage,  2. 
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COMPANY. 

Purchase  of  Goods  on  Credit — 
Statutory  Inability  to  Buy  on  Credit 
— Acceptance  of  Draft  in  Name  of 
Company  —  Implied  Representation 
of  Authority  at  Law—R.  S.  0.  1887 
eh.  166,  sec.  13.]— The  plaintiff  sued 
the  officers  and  directors  of  a  co- 
operative association,  incorporated 
under  R.  S.  O.  1887  ch.  166,  for  the 
price  of  goods  sold  to  it  on  credit, 
which,  by  the  statute  incorporating 
it,  the  association  was  forbidden  to 
buy  in  that  way  : — 

Held,  that  he  could  not  recover, 
as  no  action  could  be  maintained 
upon  an  implied  representation  or 
warranty  of  authority  in  law  to  do 
an  act ;  and,  moreover,  the  plaintiff 
must  be  taken  to  have  known  of  the 
statu tory  inability  : — 

Held,  also,  that,  although  the  pro- 
ceeds of  a  re-sale  of  the  goods  by 
the  association  were  applied  to 
relieve  the  defendants  from  a  per- 
sonal liability  for  other  goods  pur- 
chased by  the  association,  they  could 
not  be  said  to  have  derived  a  personal 
benefit  from  the  plaintiff's  goods, 
and,  therefore,  the  latter  could  not 
recover  on  this  ground  : — 

Held,  lastly,  that,  although  one  of 
the  defendants  accepted,  on  behalf 
of  the  association,  the  plaintiff's 
drafts  drawn  on  it  for  the  goods,  he 
was  not  liable  upon  an  implied  re- 
presentation or  warranty  of  author- 
ity in  law  of  the  association  so  to 
accept.     Struthers  v.  Mackenzie,  38 1 . 

See  Broker — Fraudulent  Con- 
veyance— Gaming,  2. 


COMPENSATION. 

See  Railways  and  Railway  Com- 
panies, 4 — Trusts  and  Trustees,  1. 


CONDITION  IN  LEASE. 

See  Landlord  and  Tenant,  8. 


CONDITIONAL  SALE. 

See  Sale  of  Goods,  2. 


CONTEMPT  OP  COURT. 

See  Parliamentary  Elections. 


CONTRACT. 

See  Division  Courts,  3 — Gaming, 
2 — Husband  and  Wife,  2— Insur- 
ance, 2 — Mortgage,  2 — Municipal 
Corporations,  5,  13  —  Railways 
and  Railway  Companies,  3 — Sale 
of  Goods,  1. 


CONTRACTOR. 

See  Municipal  Corporations,  13. 


CONTRIBUTION. 

See  Principal  and  Surety. 


CONVERSION  OF  GOODS. 

See  Auctioneer. 


CONVICTION. 

See  Criminal  Law,  7,  8 — Justice 
of  the  Peace. 


CO-OPERATIVE  ASSOCIATION. 

See  Company. 
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CORONER. 

See  Criminal  L\w,  6. 


CORPORATION. 

See  Broker  —  Company  —  Defa- 
mation, 2. 


COSTS. 

See  Bankruptcy  and  Insolvency, 
6 — Barrister — Bills  op  Exchange 
and  Promissory  Notes,  3 — Crimi- 
nal Law,  8. 


COUNSEL  FEES. 

See  Barrister. 


COUNTY  COURTS. 

1.  Jurisdiction  —  Legacy  under 
$200  Charged  on  Land— 69  Vict. 
ch.  19,  sec.  8,  sub-sec.  13  (O.J.] — A 
County  Court  has  jurisdiction  under 
sub-sec.  13  of  sec.  3  of  59  Vict.  ch. 
19  (O.),  in  an  action  brought  by  the 
legatee  against  the  devisee  of  land, 
to  recover  a  legacy  of  $5  charged  on 
the  land,  as  involving  equitable  relief 
in  respect  of  a  matter  under  $200. 

The  subject-matter  involved  in 
such  an  action  is  the  amount  of  the 
legacy  and  not  the  value  of  the  land. 

Judgment  of  the  County  Court  of 
York  varied.  Rustin  v.  Bradley, 
119. 

2.  Appeal  to  High  Court  from 
Order  for  New  Trial — Law  Courts 
Act,  1895,  58  Vict.  ch.  18,  sec.  W 
(0.).] — Under  sec.  44,  sub -sec.  4,  of 
the  Law  Courts  Act  of  1895,  58 
Vict.  ch.  13  (O.),  where  a  new  trial 
has  been  granted  in  a  County  Court 


action,  the  opposite  party  may  appeal 
from  the  order  directing  the  new 
trial  to  a  Divisional  Court  of  the 
High  Court  of  Justice.  Cantelon  v. 
Thompson  et  al.,  396. 

3.  County  Court  Appeal — Order 
Setting  aside  Judgment  on  Terms — 
Finality  of.} — In  a  County  Court 
action  the  defendant  made  a  motion 
to  set  aside  a  judgment  by  default  as 
irregular,  but  the  Judge  held  it 
regular,  and,  while  he  set  aside  the 
judgment,  he  did  so  upon  terms  of 
the  defendant  paying  costs.  The 
defendant  appealed  from  this  order 
upon  the  ground  that  the  judgment 
should  have  been  set  aside  uncondi- 
tionally : — 

Held,  that  the  order  was  not  "  in 
its  nature  final/'  within  the  meaning 
of  sec.  42  of  the  County  Courts  Act, 
R.  8.  O.  1887  ch.  47,  and  the  appeal 
did  not  lie.  O'DonneU  v.  Guinane 
etal.,  389. 


COUNTY  COURT  JUDGE. 

See  Criminal  Law,  4,  5,  8 — Divi- 
sion Courts,  2,  6,  7 — Landlord 
and  Tenant,  2,  6 — Parliamentary 
Elections — Surrogate  Courts. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes. 


COVENANT   AGAINST    INCUM- 
BRANCES. 

See  Damages,  2. 


COVENANT  BY  TRUSTEES. 

See  Church,  1. 
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COVENANT  NOT  TO  ASSIGN. 

See  Damages,  3 — Landlord  and 
Tenant,  1,  5. 


COVENANT  TO  REPAIR. 

See  Landlord  and  Tenant,  4. 


CRIMINAL  LAW. 

1.  Procedure — Provincial  Crimi- 
nal Law — Criminal  Code — Special 
Case  under  sec.  900 — Bight  of  Magis- 
trate to  State— B.  S.  0.  1887  ch.  74.] 
— A  magistrate  has  no  power  to  state 
a  case  under  sec.  900  of  the  Criminal 
Code,  for  an  alleged  offence  against 
an  Ontario  statute,  not  involving 
the  constitutionality  of  the  statute, 
the  procedure  by  way  of  appeal  to 
the  Sessions  provided  for  by  Ontario 
legislation  applying  in  such  a  case. 
Begina  ex  rel.  Brown  v.  The  Bobert 
Simpson  Company  (Limited),  231. 

2.  Manslaughter — Pagan  Indian 
— Evil  Spirit — Delusion.] — A  pagan 
Indian  who,  believing  in  an  evil 
spirit  in  human  shape  called  a 
Wendigo,  shot  and  killed  another 
Indian  under  the  impression  that  he 
was  the  Wendigo,  was  held  properly 
convicted  of  manslaughter.  Begina 
v.  Machekequonabe,  309. 

3.  Evidence  —  Non-Support  of 
Wife— Criminal  Code,  1892,  sec. 
210,  sub-sec.  2 — Lawful  Excuse — 
Agreement.] — Upon  an  indictment 
of  the  prisoner  under  sec.  210,  sub- 
sec.  2,  of  the  Criminal  Code,  1892, 
for  omitting  without  lawful  excuse 
to  provide  necessaries  for  his  wife, 
evidence  is  admissible  on  behalf  of 
the  prisoner  of  an  agreement  be- 
tween him  and  the  person  who  be- 


came his  wife,  at  the  time  of  the 
marriage,  that  they  were  to  live  at 
their  respective  homes  and  be  sup- 
ported as  before  the  marriage  until 
the  prisoner  obtained  a  situation 
where  he  could  earn  sufficient  for 
their  maintenance ;  Street,  J.,  dis- 
senting.    Begina  v.  Bobinson,  407. 

4.  Election  to  be  tried  by  Jury — 
Be-election — Mandamus  to  Sheriff  to 
bring  Prisoner  before  County  Judge 
— Criminal  Code,  1892,  sees.  766t 
767.] — Where  a  prisoner  is  brought 
before  a  County  Court  Judge  under 
sec.  766  of  the  Criminal  Code,  and 
elects  to  be  tried  by  a  jury,  and  is 
thereupon  remanded  under  sec.  767 
to  await  such  trial,  although  his 
election  is  made  under  a  mistake  or 
quali6ed  by  using  the  words  "at 
present,"  there  is  no  duty  upon  the 
sheriff  to  notify  the  Judge  a  second 
time  under  sec.  766,  or  to  bring  the 
prisoner  again  before  him  to  enable 
the  prisoner  to  re-elect  to  be  tried 
by  the  Judge.  Begina  v.  Ballard, 
489. 

5.  Procedure  —  Commitment  for 
Trial — Dies  non  Juridicus — Subse- 
quent Trial —  Validity — Court  of 
Becord — Habeas  Corpus — Writ  of 
Error.] — The  prisoner  was  on  a 
statutory  holiday  committed  for  trial 
by  a  magistrate  upon  a  charge  of 
attempting  to  steal  from  the  person, 
and  ou  being  brought  before  the 
County  Court  Judge,  in  compliance 
with  sec.  766  of  the  Criminal  Code, 
1892,  consented  to  be  tried  by  the 
Judge  without  a  jury,  and,  being  so 
tried,  was  convicted  and  sentenced 
to  a  term  of  imprisonment : — 

Held,  upon  the  return  to  a  writ  of 
habeas  corpus,  that  the  fact  that  the 
prisoner  was  committed  for  trial  and 
confined  in  gaol  on  a  warrant  that 
was  a  nullity  could  not  affect  the 
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validity  of  the  trial  before  the  Judge 
under  the  Speedy  Trials  Act 

[Upon  appeal  the  Court  of  Appeal 
held  that  the  County  Court  Judge's 
Criminal  Court  being  a  Court  of 
record,  its  proceedings  were  not  re- 
viewable upon  habeas  corpus,  but 
only  upon  writ  of  error.]  Regina  v. 
Murray \  549. 

6.  Coroner1 8  Inquest  —  Evidence 
Voluntarily  Given — Admissibility  at 
Subsequent  Criminal  Trial  —  56 
Vict.  ch.  31,  sec.  5  (D.j\—  The  de- 
positions of  a  witness  taken  at  a 
coroner's  inquest  without  objection 
by  him  that  his  answers  may  tend 
to  criminate  him,  and  who  is  subse- 
quently charged  with  an  offence,  are 
receivable  in  evidence  against  him 
at  the  trial. 

Regina  v.  Hendershottand  Welter, 
26  O.  R.  678,  overruled.  Regina 
v.  Williams,  583. 

7 .  Aggravated  A  ssault — Summary 
Trial — Effect  of  Conviction — Action 
— Bar — Release  from  Furtlier  Crim- 
inal Proceedings  only  —  Criminal 
Code,  1892,  sec.  262,  Part  55,  sees. 
786,  799.]— Where  a  charge  under 
sec.  262  of  the  Criminal  Code,  1892, 
of  assault  causing  actual  bodily  harm 
is  brought  under  Part  55  of  the 
Code,  by  the  election  of  the  defen- 
dant under  sec.  786  to  be  tried  sum- 
marily, a  conviction  releases,  under 
sec.  799,  from  further  criminal  pro- 
ceedings, but  does  not  bar  civil  pro- 
ceedings. 

Flick  v.  Brisbin,  26  O.  R  423, 
distinguished.  Nevills  v.  Ballard, 
588. 

8.  Summary  Conviction — Appeal 
— Vounty  Court  Judge — Costs — Ses- 
sions—52  Vict.  ch.  48  (D.)— Crim- 
inal Code,  1892,  sees.  879,  880— 
High  Court — Prohibition.] — On  an 


appeal  to  a  County  Court  Judge 
from  a  summary  conviction  under 
the  Act  to  provide  against  frauds 
in  the  supplying  of  milk  to  cheese, 
butter,  and  condensed  milk  factories 
(52  Vict.  ch.  43,  sec.  9),  the  Judge 
has  the  same  powers  to  award  costs 
as  the  Sessions  of  the  Peace  under 
sees.  879-880  of  the  Criminal  Code, 
1892. 

Under  the  Criminal  Code,  sec. 
880,  the  Court  may,  on  appeal, 
award  such  costs,  including  solicitor's 
fee,  as  it  may  deem  proper,  and 
there  is  no  power  in  the  High 
Court  to  review  '  such  discretion. 
Regina  v.  Mcintosh,  603. 

See  Gaming  —  Infant  —  Justice 
of  the  Peace — Master  and  Ser- 
vant— Municipal  Corporations,  2. 


GROWN. 

Negligence — Niagara  Falls  Park 
Commissioners — 50  Vict.  ch.  13,  sees. 
8,  4,  10  (0.)— Obligation  to  Main- 
tain Fences — Highways — Visitors  to 
Park — Status  of  Commissioners  — 
Liability  of  Crown.]  —  There  is  do 
liability  on  the  part  of  the  commis- 
sioners for  the  park  to  the  public 
using  the  highways  in  the  Queen 
Victoria  Niagara  Falls  Park  by 
reason  of  the  absence  or  insufficiency 
of  a  fence,  railing,  or  barrier  on  the 
edge  of  the  clitf,  there  being  no 
statutory  obligation  iu  that  behalf 
imposed  on  them. 

Gibson  v.  Mayor  of  Preston,  L. 
K.  5  Q.  B.  218 ;  Sanitary  Commis- 
sioners of  Gibraltar  v.  Orfila,  15 
A  pp.  Cas.  400  ;  Cowley  v.  New- 
market Local  Board,  [1892]  A.  C. 
345  ;  Municipality  of  Pictou  v. 
GelderL  [I8i>3]  A.  C.  524  ;  Munici- 
pal Council  of  Sydney  v.  Bourke, 
[1895]  A.  C.  433,  followed. 
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Nor  are  the  commissioners  liable 
for  an  accident  happening  under  the 
above  circumstances  to  a  person 
while  resorting  to  the  park,  who, 
paying  nothing  for  the  privilege,  is 
in  the  position  of  a  bare  licensee,  to 
whom  no  duty  would  be  owing, 
unless  the  accident  occurred  by  rea- 
son of  some  uu usual  danger  known 
to  the  commissioners,  and  unknown 
to  the  person  injured 

boutheote  v.  Stanley ',  1  EL  <fc  N. 
247  ;  Ivay  v.  Hedges,  9  Q.  B.  D. 
80 ;  Schmidt  v.  Town  of  Berlin,  26 
O.  R.  54  ;  and  Moore  v.  City  of 
Toronto,  ib.  59 n,  followed. 

The  commissioners,  under  the  pro- 
visions of  the  statutes  in  that  behalf, 
under  any  circumstances,  act  in  the 
discharge  of  their  various  duties  as 
"  an  emanation  from  the  Crown  "  or 
as  agent  of  the  Crown,  which  is 
not  liable  for  the  acts  of  the  subordi- 
nate servants  of  the  commissioners. 
Graham  v.  Commissioners  for  Queen 
Victoria  Niagara  Falls  Park,  1. 


DAMAGES. 

1.  Liquidated  or  Penalty — Equit- 
able Belief — Ontario  Judicature  Act, 
sec.  52,  sub-sec.  3] — Under  a  cov- 
enant contained  in  a  lease  granting 
a  right  of  way  over  certain  lands  to 
a  railway  company  for  the  purpose 
of  a  switch  to  a  gravel  pit,  the 
lessees  on  default  in  removing  the 
tracks  and  ties  from  the  land  within 
fifteen  days  from  the  termination  of 
the  lease,  were  to  forfeit  and  pay  to 
the  lessor  $5  a  day  as  liquidated 
damages,  and  not  as  a  penalty,  for 
each  day  after  the  said  time  that 
the  lands  and  premises  should  remain 
in  any  way  obstructed  : — 

field,  that  such  damages  were 
liquidated  : — 

Held,   however,  that,  under    the 


circumstances  set  out  in  the  judg- 
ment, this  was  a  proper  case  in  which 
to  grant  relief  under  sec.  52,  sub- 
sec.  3,  of  the  Ontario  Judicature  Act, 
1895,  by  awarding  actual  damages 
estimated  on  a  liberal  scale.  Town- 
send  v.  Toronto,  Hamilton,  and 
Buffalo  R.  W.  Co.,  195. 

2.  Covenant  against  Incumbrances 
— Sale  of  Land — Breach— Measure  of 
Damages.] — Where  the  vendee  of 
lands,  who  had  himself  after  purchas- 
ing mortgaged  the  property,  brought 
action  for  breach  of  covenant  against 
incumbrances ;  and  the  mortgage, 
constituting  the  breach,  covered  other 
lands  as  well  as  his,  and  was  for  an 
amount  much  greater  than  the  pre- 
sent value  of  the  land,  and  it  was 
impossible  to  apportion  it : — 

Held,  Meredith,  J.,  dissenting, 
that  the  measui  e  of  damages  was  the 
whole  amount  due  on  the  mortgage, 
which  should  he  paid  into  Court,  to 
insure  its  reaching  its  proper  desti- 
nation. McGillivray  v.  Mimico  Real 
Estate  Security  Company  (Limited), 
265. 

3.  Measure  of— Breach  of  Coven- 
ant not  to  Assign  Lease — Evidence 
—  Varying  Report.] — Upon  breach 
of  a  covenant  in  a  lease  not  to 
assign  without  leave,  the  lessors  are 
entitled  to  recover  as  damages  such 
sum  of  money  as  will  put  them  in 
the  same  position  as  if  the  covenant 
had  not  been  broken  and  they  had 
retained  the  liability  of  the  defen- 
dant instead  of  an  inferior  liability, 
but  in  estimating  the  value  of  the 
defendant's  liability  allowance  must 
be  made  for  the  vicissitudes  of  bus- 
iness and  the  uncertainty  of  life  and 
health. 

Upon  appeal  from  a  referee's 
report  the  damages  were  reduced 
from  $3,897.62  to  <500. 
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Williams  v.  Earle,  L.  R.  3  Q.  B. 
739,  followed.  Munro  et  al.  v. 
Waller  (No.  2),  574. 

See  Landlord  and  Tenant,  5 — 
Municipal  Elections,  2  —  Rail- 
ways and  Railway  Companies,  1, 
2,4. 


DEBENTURES. 

See  Municipal  Corporations,  3, 
4— Trusts  and  Trustees,  1. 


DECLARATION  OF  RIGHT. 

See  Bankruptcy  and  Insolvency, 
6 — Railways  and  Railway  Com- 
panies, 3. 


DEFAMATION. 

1.  Libel — Mercantile  Agency  — 
Confidential  Report  —  Privilege — 
Reasonable  Care.] — In  an  action  of 
libel  brought  by  a  .trader  against 
the  conductors  of  a  mercantile  agen- 
cy, it  appeared  that  the  libellous 
matter  whs  sent  to  a  few  subscribers 
on  their  personal  application.  The 
information  on  which  the  statement 
complained  of  was  founded  in  reality 
related  to  another  trader  of  the  same 
surname  as  the  plaintiff  : — 

Held,  that  the  publishing  of  the 
information  was  a  matter  of  qualified 
privilege,  but  that  the  want  of 
reasonable  care  in  collecting  the  in- 
formation was  evidence  of  malice 
which  destroyed  the  privilege. 

Todd  v.  Dun,  15  A.  R.  85,  fol- 
lowed. 

Cossette  v.  Dun,  18  S.  C.  R.  222, 
discussed.  Robinson  v.  Dun  et  al.. 
21. 

[Reversed,  24  A.  B.  287.] 


2.  Slander  —  Corporation.] — An 
action  for  slander  will  not  lie  against 
a  corporation.  Marshall  v.  Central 
Ontario  R.  W.  Co.,  241. 


DISTRESS. 

See  Landlord  and  Tenant,  7. 


DITCHES  AND  WATERCOURSES 
ACT. 

See  Water  and  Watercourses,  2. 


DIVISION  COURTS. 

1.  Prohibition  —  Interest  —  Split- 
ting Demand— R.  S.  O.  1887  ch.  51, 
sec.  77.] — Where  the  plain  tiff  sued  in 
a  Division  Court  for  $100  interest 
upon  moneys  deposited  with  the 
defendants,  and  it  appeared  that  she 
had  treated  the  deposit  receipt  in  her 
hands  as  one  upon  which  the  whole 
sum  was  past  due  and  collectable  : — 

Held,  that  the  action  came  within 
sec.  77  of  the  Division  Courts  Act, 
R.  S.  O.  1887  ch.  51,  whereby  the 
splitting  of  causes  of  action  is  for- 
bidden; and  prohibition  was  granted 

In  re  Clark  v.  Barber,  26  O.  R 
47,  followed,  but  commented  on  as 
irreconcilable  with  such  cases  as 
Dickenson  v.  Harrison,  4  Pri.  282, 
approved  in  Attwood  v.  Taylor,  1  M. 
&  G.  307.  Re  McDonald  v.  Dowdall 
etal,  212. 

2.  Jurisdiction — Ascertainment  of 
Amount — Promissory  Note — Interest 
—  56  Vict,  ch  15,  sec.  2  (0.)  — 
Abandonment  of  Excess — Recovery  on 
Note — Indorsers — Sureties — Parties 
— Substitution  of  Plaintiff".] — In  an 
action  in  a  Division  Court  agaiust 
the  makers  and  indorsers  of  a  pro- 
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missory  note  expressed  on  its  face  to 
be  for  $200  and  interest,  judgment 
was  given  for  the  plaintiff  for 
$210  :— 

Held,  that  the  amount  was  ascer- 
tained by  the  signatures  of  the  defen- 
dants, and  the  interest  accumulated 
upon  the  note  from  the  time  the 
amount  was  so  ascertained  was  not 
to  be  included  in  determining  the 
question  of  jurisdiction,  and  might 
be  recovered,  in  addition  to  the 
claim,  under  56  Vict.  ch.  15,  sec.  2 
(O.),  notwithstanding  that  the  inter- 
est and  the  amount  of  the  claim 
so  ascertained  together  exceeded 
$200  :— 

Held,  also,  that  the  Judge  had 
power,  under  Revised  Rule  7  of  the 
Division  Courts,  to  permit  the  aband- 
onment of  the  excess  caused  by  a 
claim  for  notarial  fees  : — 

Held,  also,  that  upon  payment  of 
the  amount  of  the  note  by  the  plain- 
tiff to  the  original  holder,  the  plain- 
tiff being  liable  as  indorser  to  such 
holder,  the  plaintiff  became  entitled 
to  the  note  and  to  enforce  his  rights 
against  the  other  parties  to  it ;  and,  as 
it  appeared  that  two  of  the  defen- 
dants had  indorsed  the  notes  as 
sureties  to  the  plaintiff  for  the 
makers,  he  was  entitled  to  recover 
against  them,  although  the  note  was 
made  payable  to  bis  order. 

Wilkinson  v.  Unwin,  7  Q.  B.  D. 
636,  followed. 

Held,  lastly,  that  Revised  Rules 
211,  216,  and  224  of  the  Division 
Courts  authorized  the  Judge  to  sub- 
stitute the  name  of  the  plaintiff  for 
that  of  the  original  holder  of  the 
note  as  plaintiff  in  the  action.  Pegg 
v.  Howlett  et  al,  473. 

3.  Breach  of  Contract — Place  of 
— Cause  of  Action — Mandamus.] — 
The  plaintiff  gave  an  order  in  Ontario 
for  goods   to  the  traveller  of    the 

90 — VOL.  XXVIII.  O.R. 


defendants,  wholesale  merchants  in 
Montreal  "  Ship  via  G.  T.  R."  at  a 
certain  named  date.  The  goods  were 
not  so  shipped,  and  a  correspondence 
ensued,  ending  in  the  defendants 
refusing  to  supply  the  goods  : — 

Held,  that  the  breach  was  the  non- 
shipment  via  Grand  Trunk  Railway 
at  Montreal,  and  not  the  subsequent 
refusal  by  correspondence,  and,  as 
the  whole  cause  of  action  did  not 
arise  where  the  order  was  given,  a 
mandamus  to  a  Division  Court  Judge 
to  try  the  action  was  refused.  Re 
Diamond  v.  Waldron  et  at ,  478. 

4.  Prohibition  —  Court  Nearest 
Defendants  Residence — Jurisdiction 
—R.  S.  0.  1887  ch.  51,  sec.  82.]— 
An  action  was  brought  in  a  Division 
Court  against  a  firm  consisting  of 
two  partners,  which  had  been  dis- 
solved before  action,  one  of  the  part- 
ners being  resident  out  of  Ontario, 
and  the  other  where  the  cause  of 
action  arose,  being  in  a  county 
other  than  that  comprising  the  divis- 
ion in  which  the  action  was  brought, 
although  such  division  was  nearest 
to  where  the  firm  had  carried  on 
business  and  the  applicant  resided. 
The  Judge  having  overruled  an 
objection  to  his  jurisdiction  and  tried 
the  case  and  pronounced  judgment 
on  the  merits,  prohibition  was,  under 
the  circumstances,  refused. 

Semble.  The  Judge  at  the  trial 
might  have  made  an  order  permitting 
the  plaintiff  to  proceed.  Re  Sinclair 
v.  Bell,  483. 

5.  "Sum  in  Dispute" — Right  of 
Appeal— R.  S.  0.  1887  ch.  51,  sec. 
148.] — Where  the  subject-matter  of 
the  claim  in  a  Division  Court  is  one 
cause  of  action  exceeding  $100,  and 
the  amount  recovered  at  the  trial  is 
under  that  sum,  an  appeal  lies  to 
a  Divisional  Court  under  sec.  148 
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of  the  Division  Courts  Act,  "the 
sum  in  dispute  upon  the  appeal "  be- 
ing the  amount  claimed,  and  not 
that  amount  less  the  sum  recovered 
at  the  trial.     Petrie  v.  Machan,  504. 

6.  Jury  Trial — Submitting  Ques- 
tions —  Acquiescence  — Prohibition.] 
— In  a  Division  Court  action  for  the 
price  of  goods  sold,  the  Judge,  with- 
out objection  taken,  submitted  ques- 
tions to  the  jury  and  on  their 
answers  entered  a  verdict  and  judg- 
ment for  the  plain ti ft'  after  the 
defendant  had,  however,  put  in  a 
written  argument  in  his  own 
favour : — 

Held,  on  motion  for  prohibition, 
on  the  ground  that  the  defendant 
was  entitled  to  a  general  verdict  of 
the  jury,  and  that  the  Judge  had  no 
right  to  submit  questions  and  enter 
a  verdict  on  them,  that,  however  this 
might  be,  the  defendant  had  so 
acquiesced  in  the  course  taken  as  to 
debar  him  from  obtaining  prohibi- 
tion.    In  re  Jones  v.  Julian,  601. 

7.  Appeal — Filing  Case — Exten- 
sion of  Time — Delay  of  Clerk — 
Jurisdiction  of  Divisional  Court — 
58  Vict.  ch.  18,  sec.  47  (0.)]— 
Where,  through  the  delay  of  the 
clerk  in  furnishing  a  certified  copy 
of  the  proceedings,  the  appellant  in 
a  Division  Court  action  was  unable 
to  file  the  same  within  the  two 
weeks  prescribed  by  5.8  Vict.  ch.  13, 
sec.  47  (4;,  while  the  junior  County 
Court  Judge  refused  to  make  an 
order  allowing  any  other  period  for 
so  doing  : — 

Held,  that  this  Court  had  no 
jurisdiction  to  grant  relief;  but 
application  might  be  made  to  the 
senior  County  Court  Judge.  Owen 
v.  Sprung,  607. 

8.  Jurisdictions-Commission  on 
Sale.] — The  defendant,  by  an  instru- 


ment signed  by  him,  authorized  the 
plaintiff  to  dispose  of  the  goods 
mentioned  therein  for  the  sum  of 
$1,000  net  to  the  defendant,  the 
latter  reserving  to  himself  the  right 
to  dispose  of  the  goods  without  the 
plaintiff's  assistance,  and  agreeing  in 
such  case  to  pay  the  plaintiff  a  com- 
mission of  ten  per  cent,  on  the  above 
mentioned  sum.  The  defendant,  un- 
assisted by  the  plaintiff,  afterwards 
disposed  of  the  goods  for  $350,  and 
the  plaintiff  then  claimed  ten  per 
cent,  commission  on  $1,000,  and 
interest : — 

Held,  that  he  was  entitled  to  re- 
cover the  amount,  and  that  the 
claim  was  within  the  jurisdiction  of 
the  Division  Court,  the  original 
amount  thereof  being  ascertained  by 
the  signature  of  the  defendant. 

Judgment  of  the  2nd  Division 
Court  in  the  county  of  Perth  re- 
versed.    Petrie  v.  Maclwin,  642. 

9.  Jurisdiction  —  Agreement  for 
Sale  of  Machine — Ascertainment  of 
Amount  Claimed.] — Under  a  written 
agreement  for  the  sale  of  a  machine 
signed  by  the  defendant,  he  was  to 
send  to  the  plaintiffs,  within  ten  days 
after  the  machine  was  started,  a 
promissory  note,  with  approved  se- 
curity, for  $125,  the  price  thereof; 
and  in  default  the  price  was  to  be- 
come forthwith  due  and  payable. 
The  machine,  which  was  by  the 
agreement  to  be  delivered  by  the 
plaintiffs  f.  o.  b.  cars  addressed  to 
the  defendant  to  an  outside  railway 
station,  was  received  and  used  by 
him,  and  shortly  after  was  returned 
to  the  plaintiffs.  In  an  action  on 
the  agreement : — 

Held,  per  Robertson,  J.,  that 
there  was  no  jurisdiction  in  the 
Division  Court  to  entertain  an  action 
for  the  price  of  the  machine,  as  the 
amount  was  not  "  ascertained  by  the 
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signature  of  the  defendant"  under 
sec.  70,  sub-sea  (c),  of  R.  S.  O. 
1887  ch.  51,  for,  in  addition  to 
proof  of  the.  signature,  evidence  was 
necessary  to  shew  that  the  terms 
of  the  agreement  had  been  per- 
formed by  the  plaintiffs. 

On  appeal  to  a  Divisional  Court, 
the  decision  of  Robertson,  J.,  was 
reversed,  and  a  mandamus  ordered 
to  issue.  Petrie  v.  Machan,  supra, 
No.  8,  followed.  Re  Sawyer- Massey 
Co.  (Limited)  and  Parkin,  662. 

10.  Prohibition  —  Procedure  — 
Issue  of  Blank  Summons — R.  S.  0. 
1887  ch.  51,  sec.  44;]— The  issue  by 
the  clerk  of  a  Division  Court  of  a 
summons  with  a  blank  for  the  name 
of  a  party,  which  is  afterwards  filled 
up  by  the  bailiff  pursuant  to  the 
clerk's  instructions,  though  contrary 
to  the  provisions  of  sec.  44  of  the 
Division  Courts  Act,  R.  S.  O.  1887 
ch.  51,  does  not  affect  the  jurisdiction 
of  the  Division  Court,  nor  afford 
ground  for  prohibition,  but  is  a  mat- 
ter of  practice  or  procedure  to  be 
dealt  with  by  the  Judge  in  the 
Division  Court.  Re  Gerow  v.  Uogle, 
405. 


DIVISIONAL  COURT,  JURISDIC- 
TION OF. 

See  Division  Courts,  7. 


ELECTION  TO  BE  TRIED  BY 
JURY. 

See  Criminal  Law,  4,  7. 


ELECTION* 

See  Municipal  Corporations,  9, 
10,  14,  15,  16  —  Parliamentary 
Elections. 


ENGINEER. 
See  Water  and  Watercourses,  2. 


ENTRY. 

See    Husband    and   Wipe,   3 — 
Limitation  op  Actions. 


ESTOPPEL. 

See  Mortgage,  1. 


EVIDENCE. 

See  Bills  of  Exchange  and 
Promissory  Notes,  1 — Criminal 
Law,  3,  6 — Damages,  3 — Insur- 
ance, 3,  4  —  Negligence  —  Rail- 
ways and  Railway  Companies,  5 — 
Sale  op  Goods,  2. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Administrator  Ad  Litem— Tax 
Sale — Action  to  Set  Aside — Locus 
Standi  of  Plaintiff—Rule  311.]— 
The  plaintiff  was  appointed  under 
Rule  31 1  administrator  ad  litem  of  a 
deceased  person's  estate  in  a  sum- 
mary administration  matter  more 
than  twelve  months  after  the 
death : — 

Held,  that  he  had  no  locus  standi 
to  maintain  an  action  to  set  aside  a 
tax  sale  of  land  belonging  at  the  time 
of  death  to  the  estate  of  the  de- 
ceased.    Rodger  v.  Moran,  275. 

2.  Insolvent  Estate —  Claims  of 
Creditors —  Valuing  Securities — Ac- 
commodation Maker  of  Promissory 
Note — "  Only  Indirectly  or  Second- 
arily Liable  "—59  Vict.  ch.  22,  sec. 
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1,  sub-sec.  i.] — A  partner  who  baa 
individually  joined  as  a  maker  in  a 
promissory  note  of  his  firm  for  their 
accommodation  is  not  "  indirectly  or 
secondarily  liable "  for  the  firm  to 
the  holder  within  the  meaning  of 
59  Vict  ch.  22,  sec.  1,  sub-sec.  1, 
but  is  primarily  liable,  and  in  claim- 
ing against  his  insolvent  estate  in 
administration  the  holder  need  not 
value  his  security  in  respect  to  the 
firm's  liability.  Bell  v.  Ottawa  Trust 
and  Deposit  Company,  519. 


EXPRESS  COMPANY. 

See  Carriers. 


FENCES. 

See  Crown. 


FIRE. 


See  Landlord  and  Tenant,  4 — 
Railways  and  Railway  Compa- 
nies, 5. 


FIRE  LIMITS. 

See  Municipal  Corporations,  6. 


FIXTURES. 

See  Landlord  and  Tenant,  3. 


FOREIGN  CONTRACT. 

See  Insurance,  2. 


FOREIGN  LANDS. 

See  Will,  4. 


FRAUDULENT  CONVEYANCE. 

Transfer  of  Assets  —  Fictitious- 
Joint  Stock  Company — Rights  of 
Creditors.'] — A  merchant  in  insol- 
vent circumstances  formed  a  joint 
stock  company,  he  and  his  wife  sub- 
scribing for  all  the  stock,  except  a 
few  shares,  which  were  allotted  to 
employees  of  his,  these  forming  the 
five  directors.  They,  then,  as  direc- 
tors and  shareholders,  appointed  him 
manager  for  five  years  at  a  salary, 
and  all  his  assets  were  assigned  to 
the  company  : — 

ffeldy  that  the  company  was  the 
mere  alias  and  agent  of  the  assignor, 
and  the  assignment  a  fraud  on  his 
creditors,  and  must  be  set  aside, 
subject,  however,  to  the  rights  of 
the  creditors  of  the  company. 

Salomon  v.  Salomon,  [1897]  A.  C. 
22,  distinguished.  Rieile  et  cd.  v. 
Reid  et  al.,  497. 

See  Bankruptcy  and  Insolvency, 
2,  4,  5. 


GAMING. 

1.  Lottery  —  Art  Association  — 
Pictures — Part  Value  in  Money — 
Criminal  Code,  1892,  sec.  205,  sub- 
sec.  1  (b),  sub-sec.  6  (c).] — The  de- 
fendant, an  agent  of  an  incorporated 
art  society,  was  convicted  by  a  police 
magistrate  for  that  he  did  "  unlaw- 
fully  sell  and  barter  a  certain  card 
and  ticket  for  advancing,  selling,  and 
otherwise  disposing  of  certain  pro- 
perty, to  wit,  pictures,  or  one-half 
the  stated  value  of  each  picture  in 
money,  by  lots,  tickets,  and  modes  of 
chance :" — 

Held,  that  "  property  n  in  sub-sec. 
1  (6)  of  sec.  205  of  the  Code  is  not 
necessarily  to  be  read  "  specific  pro- 
perty," the  essence  of  the  enactment 
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being  in  the  disposal  of  any  property 
by  any  mode  of  chance : — 

Held,  also,  there  being  evidence  of 
an  option  reserved  to  the  society  to 
give  money  instead  of  pictures  to  the 
winning  tickets,  that  this  destroyed 
the  privilege  in  favour  of  works  of 
art  under  sub-sec.  6  (c)  of  the  Code. 

Conviction  affirmed.  Regina  v. 
Lorrain,  123. 

2.  Sale  of  Betting  Privileges  on 
Race  Course  —  Illegality — Criminal 
Code,  see.  20 h — Unincorporated  As- 
sociation.]— The  object  of  the  Legis- 
lature in  enactiug  the  latter  part  of 
sub-sec.  2  of  sec.  204  of  the  Crim- 
inal Code  apparently  was  to  reserve 
the  race  courses  of  incorporated 
associations  as  places  where  bets 
might  be  made  during  the  actual 
progress  of  a  race  meeting,  without 
the  bettors  being  subject  to  the 
penalties  of  that  section. 

An  agreement  for  the  sale  of  bett- 
ing and  gaming  privileges  at  a  race 
meeting  by  an  unincorporated  asso- 
ciation, who  are  the  lessees  of  an 
incorporated  association,  the  owners 
of  the  race  course,  is  not  illegal. 
Stratford  Turf  Association  v.  Fitch 
et  al.,  579. 


GUARDIAN. 

See  Public  Schools. 


HABEAS  CORPUS. 

See  Criminal  Law,  5. 


HIGHWAYS. 

See  Crown — Municipal  Corpora- 
tions, 11, 12 — Railways  and  Rail- 
way Companies,  1,  2,  4 — Way. 


HIGH  COURT  OF  JUSTICE. 

See  Criminal  Law,  8 — Parlia- 
mentary Elections. 


HUSBAND  AND  WIFE. 

1.  Separate  Estate — Property  Re- 
ceived from  Husband  during  Cover* 
ture—R.  S.  0.  1887  ch.  132,  sec.  £ 
sub-sec.  4-] — Where  the  only  pro- 
perty possessed  by  a  married  woman, 
without  a  settlement,  consisted  of  an 
interest  in  personal  property  given 
by  her  husband  to  her  during  cover- 
ture : — 

Held,  that  this  was  separate  estate 
liable  for  her  debts. 

Judgment  of  the  County  Court  of 
Bruce  reversed.  Trusts  Corporation 
of  Ontario  v.  Clue  etal.,  116. 

2.  Contract  of  Wife — Separate  Es- 
tate— Action  after  Husbands  Death 
—Liability— R.  S.  0.  1887  ch.  132, 
sec.  3,  sub-sees.  (2),  (3),  (4)-- Form  of 
Judgment.']  —  In  1894  a  married 
woman,  possessed  of  separate  estate, 
entered  into  a  covenant  for  payment 
of  money.  In  an  action  against  her 
upon  the  covenant,  after  the  death 
of  her  husband,  but  before  the  pass- 
ing of  60  Vict.  ch.  22  (O.)  :— 

Held,  that  under  sec.  3,  sub-sees. 
(2),  (3),  and  (4),  of  the  Married 
Women's  Property  Act,  R.  S.  O. 
1887  ch.  132,  the  liability  which  she 
undertook  by  her  contract  with  the 
plaintiffs  was  expressly  limited  by 
the  extent  of  her  separate  property 
then  existing,  and  thereafter  acquir- 
ed during  coverture  ;  and  that  the 
judgment  against  her  should  be  in 
the  usual  form,  to  be  levied  out  of 
such  property,  so  far  as  the  same 
might  not  have  been  disposed  of  by 
her.  Hammond  et  aL  v.  Keachie^ 
455. 
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3.  Conveyance  by  Wife  —  Non- 
joinder of  Husband— -69  Vict.  ch.  il 
(O.) — Limitation  of  Actions — Vis- 
ible Possession — Enclosed  Lands — 
Unenclosed  Lands — Sale  of  Timber 
— Trespass — Interval  in  Possession 
— Building  Operations — Farm  Work 
— Adverse  Possession — Assertion  of 
Eight  by  True  Owner — Equivocal 
Acts — Entry  by  one  Tenant  in  Com- 
mon— Residence  out  of  Ontario — 
Possession  of  Unenclosed  Lands — 
Colour  of  Right  —  Conveyance  — 
Entry — Improvements  under  Mis- 
take of  Title.]— \.  The  plaintiff  claim- 
ed an  undivided  interest  in  the  farm 
of  his  uncle,  who  died  intestate  and 
without  issue  in  1854,  seized  in  fee 
simple  and  in  possession.  One  of 
the  links  in  the  chain  of  title  of  the 
uncle  was  a  conveyance  made  in 
1846  by  a  married  woman,  whose 
husband  did  not  join  in  the  con- 
veyance : — 

Held,  that  the  conveyance  was 
wholly  inoperative,  and  was  not 
validated  by  59  Vict  ch.  41  (O.), 
as  the  action  was  begun  before 
the  passing  of  the  Act,  and  sec.  2 
excepts  pending  litigation  ;  and  this 
objection  was  fatal  to  the  plaintiff's 
claim,  for,  although  the  uncle's  pos- 
session was  evidence  of  his  seizin, 
the  plaintiff's  case  disclosed  his  title 
and  shewed  that  the  true  title  was 
in  the  married  woman. 

2.  Shortly  after  the  uncle's  death 
his  widow  returned  to  the  farm, 
which  she  found  in  possession  of  a 
man  put  in  by  a  person  to  whom  her 
husband  had  contracted  to  sell,  and 
she  thereupon  forcibly  took  posses- 
sion, and  continued  to  reside  upon 
the  farm  till  her  death  in  1877,  with 
the  exception  of  a  short  interval  in 
1874.  During  this  whole  period 
she  tilled  such  part  of  the  farm  as 
was  enclosed  and  under  cultivation, 
and  put  such  part  as  was  enclosed 


and  not  under  cultivation  to  the 
ordinary  farm  uses.  In  1873  she 
made  a  conveyance  of  the  whole 
farm  to  a  neighbouring  farmer,  who 
worked  it  until  1879,  and  then 
rented  it  until  1881,  after  which  he 
put  his  son,  one  of  the  defendants, 
into  possession,  and  the  latter  then 
continued  to  work  it  up  to  the  time 
this  action  was  brought  in  1895,. 
though  until  1889  he  did  not  live  in 
the  house  erected  upon  it.  In  1885 
the  widow's  grantee  purchased  the 
rights  of  the  heirs-at-law  of  the  per- 
son to  whom  the  plaintiffs  uncle 
had  contracted  to  sell : — 

Held,  that  the  widow  entered  as  a 
trespasser,  and  so,  in  order  to  extin- 
guish the  right  and  title  of  the  heirs, 
her  twenty  years'  possession  must 
have  been  actual,  visible,  and  contin- 
uous ;  and  the  Statute  of  Limitations 
operated  only  as  to  the  enclosed 
part,  notwithstanding  sales  by  her 
of  timber  from  the  unenclosed  part, 
which  must  be  treated  as  mere  acts 
of  trespass. 

Harris  v.  Mudie,  7  A.  R.  414, 
followed. 

3.  In  April,  1874,  the  dwelling- 
house  on  the  farm  was  destroyed  by 
fire,  and  during  a  short  period  until 
it  was  rebuilt  the  widow  did  not 
actually  live  upon  the  farm,  but 
stayed  in  the  neighbourhood,  and 
the  work  of  the  farm  went  on  as 
usual : — 

Heldy  that  during  this  interval 
her  possession  was  a  visible  one,  by 
reason  of  the  building  operations  and 
the  farm  work. 

Agency  Company  v.  Short,  13  App, 
Cas.  793,  and  Coffin  v.  North  Ameri, 
can  Land  Company,  21  O.  IL  80, 
distinguished. 

4.  Another  nephew  of  the  deceased 
resided  with  the  widow  upon  the 
land  for  about  two  years  after  her 
return  to  it,  but  at  that  time  had 
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no  interest  in  it,  his  father  beiug 
then  alive  ;  and  he  made  occasional 
visits  to  it  in  subsequent  years,  and 
paid  the  taxes  on  it  for  1872,  but 
during  all  this  time  he  made  no 
claim  to  any  interest  in  the  land  : — 
Held,  upon  the  evidence,  that  he 
did  not  go  upon  the  land  in  the 
assertion  of  a  right,  as  owner  of  au 
interest,  to  live  upon  it,  but  merely 
as  the  guest  of  his  aunt,  and  in  pay- 
ing the  taxes  he  did  so  on  ber  behalf, 
and  not  as  having  or  claiming  an 
interest  for  himself  or  any  one  else ; 
and  therefore  it  could  not  be  said 
that  the  possession  was  not  hers,  or 
that  it  was  a  possession  by  his  license. 

5.  And,  even  if  what  happened 
amounted  to  an  entry,  that  entry 
did  not  operate  in  favour  of  the 
plaintiff's  co-tenants,  for  an  entry  by 
one  tenant  in  common  is  not  an 
entry  by  his  co-tenant. 

6.  The  fact  that  the  heirs  were 
resident  out  of  Ontario  entitled  them 
to  no  longer  time  to  bring  their 
action  than  if  they  had  been  resi- 
dents :  25  Vict.  ch.  20. 

7.  Therefore,  in  1874  the  right 
and  title  of  the  heirs-at-law  as  to  the 
enclosed  part  of  the  farm  were 
extinguished. 

8.  The  widow's  grantee  entered 
not  as  a  mere  trespasser,  but,  after 
the  conveyance  to  him,  or,  at  all 
events,  after  the  expiration  of  twenty 
years  from  her  entry,  was  in  under 
colour  of  right,  and  his  right  was 
not  confined  to  the  portion  of  the 
land  of  which  he  was  in  pedal  pos- 
session, but  he  and  those  claiming 
under  him  were  in  the  actual  and 
visible  possession  of  the  whole  of  the 
land  included  in  his  conveyance ; 
and  the  right  and  title  of  the  plain- 
tiff were  therefore  extinguished ; 
notwithstanding  an  entry  made  in 
1878  by  the  plaintiff,  who  had  not 


then  any  interest  in  the  land  or  any 
authority  from  those  interested  in  it. 
9.  But  if  not,  the  defendants  were 
at  least  entitled  to  be  paid  for  their 
lasting  improvements  since  the  pur- 
chase in  1885,  with  a  set-off  of  the 
mesne  profits  since  that  date.  Hart- 
ley v.  Maycock  et  al.,  508. 

See  Criminal  Law,  3. 


IMPROVEMENTS  UNDER 
MISTAKE  OF  TITLE. 

See  Husband  and  Wife,  3. 


INCUMBRANCES. 

See  Damages,  2. 


INDEMNITY. 

See  Broker — Municipal  Corpor- 
ations, 12,  13. 


INDIANS. 

See  Criminal  Law,  2. 


INFANT. 

Act  for  Prevention  of  Cruelty  to 
Children — Order  of  Justices — Appeal 
to  General  Sessions — Prohibition — 
Jurisdiction — 56  Vict.  ch.  Jf5  (0.) — 
68  Vict.  ch.  52,  sec.  2  (0.)~\— There  is 
no  appeal  to  the  General  Sessions 
from  an  order  for  the  custody  and 
care  of  children  under  sec.  13  and 
subsequent  sections  of  56  Vict.  ch.  45 
(O.),  "An  Act  for  the  Prevention  of 
cruelty  to  and  better  Protection  of 
Children?  made  by  two  justices  of 
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the  peace  sitting  under  sec.  2  of  58 
Vict.  ch.  52  (O.),  amending  the  former 
Act.  In  re  Granger  and  The  Chil- 
dren's Aid  Society  of  Kingston,  555. 

See  Public  Schools  —  Settled 
Estates  Act. 


INJUNCTION. 

See  Parliamentary  Elections — 
Railways  and  Railway  Compa- 
nies, 3. 


INSOLVENCY. 

See   Bankruptcy  and  Insolvency. 

INSURANCE. 

1.  Life — Benefit  Society — Misre- 
presentation as  to  Age — Good  Faith — 
52  Vict.  ch.  32,  sec.  6  (0.)]— The 
Ontario  Insurance  Amendment  Act, 
1889,  52  Vict  ch.  32,  applies  to 
benefit  societies  ;  and  where  a  person 
was  admitted  to  the  defendants' 
order  on  the  strength  of  a  represen- 
tation as  to  age,  which  was  false, 
but  made  in  good  faith,  and  without 
any  intention  to  deceive  : — 

Held,  that  by  virtue  of  sea  6  of 
the  above  Act,  the  contract  of  insur- 
ance was  not  avoided  thereby. 

If  the  true  age  of  the  deceased  had 
been  stated,  he  could  not  have  been 
admitted  to  the  Order,  nor  could  he 
have  effected  any  insurance  : — 

Held,  nevertheless,  he  being  a 
member  in  good  standing  at  the 
time  of  his  death,  and  his  member- 
ship not  having  been  attacked  in  his 
lifetime,  his  certificate  of  insurance 
was  not  avoided  by  this  fact  Cerri 
v.  Ancient  Order  of  Foresters,  111. 

T Reversed  by  the  Court  of  Appeal,  11th  January, 


2.  Life — Policy — Change  of  Bene- 
ficiary —  Vested  Interest  —  Foreign 
Contract — Foreign  Law.} — By  a  con- 
tract between  the  insured  and  her 
husband,  in  consideration  of  his  agree- 
ing not  to  approtion  amongst  his 
children  any  part  of  the  moneys  to 
arise  from  an  insurance  policy  upon 
his  life,  of  which  she  was  the  named 
beneficiary,  she  agreed  that  a  policy 
to  be  issued  upon  her  life  should  be 
made  payable  to  him  as  beneficiary. 
This  agreement  was  carried  out,  and 
the  husband  for  five  years  paid  the 
premiums  upon  his  wife's  policy  : — 

Held,  that  a  vested  interest  in  the 
policy  passed  on  him,  and  the  benefi- 
ciary could  not  be  changed  without 
his  consent,  even  where  the  policy 
had  lapsed  and  a  new  policy  been 
issued  in  lieu  of  it,  by  agreement 
between  the  insurers  and  the  in- 
sured : — 

Held,  also,  that  although  the 
application  for  insurance  was  made 
and  the  policy  delivered  in  Ontario, 
the  insured  and  the  insurers  having 
agreed  that  the  place  of  contract 
should  be  in  New  York,  and  that 
the  contract  should  be  construed 
according  to  the  law  of  that  State, 
if  the  change  in  the  beneficiary  was 
validly  made  according  to  the  law  of 
that  State,  the  husband  was  not  en- 
titled to  the  insurance  moneys,  not- 
withstanding that  the  insurers  had 
not  intervened  and  were  raising  no 
question  as  to  whether  the  law  of 
Ontario  or  that  of  New  York  should 
govern  ;  but,  applying  the  law  of 
New  York,  that  the  change  was  not 
validly  made.  Bunnell  v.  Shilling 
et  al.,  336. 

3.  Life — Construction  of  Policy— - 
Beneficiary  —  Designation  — Assign- 
ment of  Policy — Security  for  Advances 
— Trust — Evidence.] — By  a  policy  of 
life  insurance  the  insurers  promised 
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to  pay  the  amount  insured,  upon  the 
<Leath  of  the  insured  person,  to  his 
wife,  the  plaintiff,  or  such  other 
beneficiary  or  beneficiaries  as  he 
might  in  his  lifetime  have  designated 
in  writing  indorsed  on  the  policy, 
and  in  default  of  any  such  designa- 
tion to  his  legal  personal  representa- 
tives. The  application  stated  that 
the  money  was  to  be  paid  to  the 
wife.  The  only  indorsement  upon 
the  policy  was  an  absolute  assign- 
ment of  it  by  the  insured  to  the 
defendant,  and  notice  of  the  assign- 
ment was  given  by  him  to  the  in- 
surers, and  all  premiums  were  after- 
wards paid  by  him.  The  assignment 
was,  however,  shewn  to  have  been 
made  only  as  security  for  advances : — 

Heldy  that,  in  the  absence  of  an  in- 
dorsement designating  a  beneficiary, 
the  insurance  moneys  belonged  to  the 
legal  personal  representatives  of  the 
insured. 

If,  however,  there  was  a  trust  of 
the  policy  in  the  plaintiff's  favour,  a 
right  to  revoke  it  was  still  reserved 
to  the  deceased,  and  no  absolute  and 
irrevocable  trust  such  as  is  contemp- 
lated by  the  statute  was  ever  created. 

Held,  also,  upon  the  correspon- 
dence, that  the  defendant,  believing 
he  was  entitled  to  a  charge  for  all 
his  advances,  under  conversations 
had  with  the  insured,  so  stated  the 
fact  to  the  plaintiff,  and  she,  desiring 
to  pay  her  husband's  debts  and 
funeral  expenses,  ratified  the  action 
of  the  defendant  in  paying  out  cer- 
tain suras  on  her  husband's  account, 
and  assented  to  his  retaining  his 
own  claim,  so  far  as  the  money 
would  go.     Fisher  v.  Fislier,  459. 

[Reversed  by  the  Court  of  Appeal,  15th  March, 
1898.] 

4.  Life — Insurance  for  Benefit  of 
-Child  —  Satisfaction  —  Evidence  — 
<Oral  Declarations  of  Insured.] — In 

91 — VOL*  XXVIII.  O.R. 


the  course  of  proceedings  for  the  ad- 
ministration of  an  intestate's  estate, 
the  amount  of  a  life  policy  taken  out 
by  deceased,  under  the  Act  to  secure 
to  wives  and  children  the  benefit  of  life 
insurance,  in  favour  of  his  daughter 
absolutely,  and  which  had  been  paid 
to  her  guardian,  was  set  up  as  satis- 
faction of  a  claim  made  on  behalf  of 
the  daughter  and  of  the  personal 
representative  of  her  mother  against 
the  estate,  and  certain  oral  declara- 
tions of  the  deceased  made  before 
effecting  the  insurance  were  proved 
to  shew  such  to  have  been  his  inten- 
tion : — 

Held,  that  if  the  evidence  was 
admissible  at  all,  which  was  doubt- 
ful, there  should  at  least  be  some- 
thing in  writing,  evidencing  the 
obligation  to  accept  the  amount  in 
satisfaction  of  the  claim,  as  formal 
as  the  Act  requires  in  the  case  of 
changes  in  the  description  of,  or 
apportionment  among,  the  benefici- 
aries. In  re  Mills,  Newcombe  v. 
Mills,  563. 

See  Benevolent  Society. 


INTEREST. 

See  Division  Courts,  1,  2 — Rail- 
ways and  Railway  Companies,  4. 


INTERLOCUTORY  ORDER. 

See  County  Courts,  3. 


INTOXICATING  LIQUORS. 

Liquor  License  Act,  R.  S.  0.  1887 
ch.  194,  sec.  20—By-lau>—"  Tear  "— 
Meaning  of.] — The  words  "in  any 
year"  in  sec.  20  of  the  Liquor 
License  Act  mean  "  calendar  year," 
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and  not  "  license  year/'  and  a  by-lav 
under  that  section,  limiting  the 
number  of  licenses  for  the  ensuing 
or  any  future  year,  must  be  passed 
in  the  months  of  January  or  Febru- 
ary in  any  year.  Re  Goulden  and 
Citypf  Ottawa,  387. 

See  Master  and  Servant. 


IBREGULARITY. 

See  Municipal  Corporations,  8,  14. 


JOINT  STOCK  COMPANY. 

See  Fraudulent  Conveyance. 


JUDGMENT. 

See    County  Courts,   2  • 

BAND  AND  WlPE,  2. 


Hus- 


JUBISDIOTION. 

See  County  Courts,  1 — Criminal 
Law,  8 — Infant — Justice  op  the 
Peace  —  Landlord  and  Tenant, 
2,  6 — Parliamentary  Elections — 
Surrogate  Courts. 


JUEY. 

See  Division  Courts,  6. 


JUSTICE  OF  THE  PEACE. 

1.  Adjudication  —  Adjournment 

Sine  Die — Conviction.] — A  justice 

the  peace  in  summary  proceedings 

fore  him  cannot  adjourn  sine  die 


[VOL. 

fnr   the  purpose  of    ConsiderinS  *■* 
judgment. 

Conviction  quashed.  Hegina  r. 
Quinn,  224. 

2.  Jurisdiction  —  A  ssociale  Jv§- 
tices —  Request.]  — -  Where  a  party 
charged  comes  or  is  brought  before 
a  magistrate  in  obedience  to  a  sum- 
mons or  warrant,  no  other  magistrate 
can  interfere  in  the  investigation  of 
or  adjudication  upon  the  charge, 
except  at  his  request.  Regina  t. 
McRae,  569. 

See    Infant  —  Municipal    Cob- 

PORATION8,  1. 


LANDLORD  AND  TENANT. 

1.  Assignment  with  Leave — Re- 
assignment xoithout  Leave — u  An* 
Person  "  -JR.  S.  0.  1887  c/u  10b\y 
The  words  "  any  person  or  persons'* 
in  the  long  form  of  the  covenant  not 
to  assign  or  sublet  without  leave  in 
the  Act  respecting  Short  Forms  of 
Leases,  R.S.  O.  1887  ch.  106,  include 
the  original  lessee,  and  where  an  as- 
signment by  him  has  been  made  with 
consent,  a  reassignment  to  him  with- 
out a  fresh  consent  is  a  breach  of 
the  covenant. 

McCormick  v.  Stowett,  138  Mass. 
431,  not  followed. 

Varley  v.  Coppard,  L.  R.  7  C.  P. 
505,  and  Corporation  of  Bristol  v. 
Westcott,  12  Oh.  D.  461,  referred  to. 

Judgment  of  Street,  J.,  affirmed. 
Munro  et  al.  v.  Waller,  29. 

2.  Overholding  Tenants  Act,  R.S.  0. 
1887  ch.  1U— Sufficiency  of  Notice  to 
Quit — Jurisdiction  of  County  Court 
Judge.] — The  questions  whether  a 
three  months'  notice  to  determine  a 
tenancy  required  by  a  lease  should 
be  lunar  or  calendar  months,  and 
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whether  a  notice  given  by  the  lessor 
after  conveyance  of  the  reversion  is 
sufficient,  should  not,  when  there  is 
any  doubt  in  the  matter,  be  decided 
by  a  County  Court  Judge  on  an  ap- 
plication under  the  Overholding 
Tenants  Act  and  amendments.  Re 
Magann  and  Bonner,  37. 

3.  "  Buildings    and     Erections " 

—  Paymemt  for  —  Fixtures  and 
Machinery.'] — A  covenant  in  a  lease 
to  pay  for  "  buildings  and  erections  " 
on  the  demised  premises  covers  and 
includes  fixtures  and  machinery 
which  would  have  been  fixtures  but 
for  58  Vict.  ch.  26,  sec.  2,  sub-sec. 

Judgment  of  Falconbridoe,  J., 
affirmed.  Re  Brantford  Electric  and 
Power  Company  and  Draper,  40. 

[Affirmed,  24  A.  R.  901.] 

4.  Receipt  for  Rent — Lease  or 
Agreement— Implied  Covenant — Fire 

—  Waste.] — An  informal  document 
which  acknowledges  the  receipt  of 
rent  of  premises  for  a  future  definite 
term,  and  under  which  possession  is 
taken  by  the  person  paying  the  rent, 
is  a  contract  of  letting  and  hiring 
and  not  merely  an  agreement  for  a 


In  the  absence,  in  a  lease,  of  an 
express  covenant  to  repair  by  the 
lessee,  he  is  not  liable  for  permissive 
waste,  and  an  accidental  fire,  by 
which  the  leased  premises  are  burnt, 
is  permissive  not  voluntary  waste. 

Judgment  of  Falconbridoe,  J., 
at  the  trial,  affirmed.  Wolfe  v.  Mc- 
Guire,  45. 

5.  Rent  Payable  in  Advance — 
Breach  of  Covenant  not  to  Assign 
without  Leave — Damages.'] — Where, 
a  few  days  prior  to  the  accruing  due 
of  a  quarter's  rent  payable   in  ad- 


vance, the  lessee  assigned  without 
the  lessor's  leave,  in  breach  of  a 
covenant  contained  in  the  lease,  the 
lessor  was  held  entitled  to  recover, 
as  damages  for  such  breach,  the  rent 
so  payable  in  advance  without  any 
deduction  for  rents  realized  during 
the  said  quarter  under  new  leases 
created  by  the  lessor,  who,  finding 
the  property  vacant,  had  taken 
possession.     Patching  v.  Smithy  201. 

6.  Overholding  Tenants1  Act  — 
Dispute  as  to  Nature  of  tlie  Tenancy 
— Colour  of  Right — Jurisdiction — 
R.  S.  0.  1887  ch.  1U—58  Vict.  ch. 
13,  sec.  23  (0.).] — Since  the  amend- 
ment of  the  Overholding  Tenants' 
Act,  R.  S.  O.  1887  ch.  144,  by  58 
Vict  ch.  13,  sec.  23,  striking  out  of 
the  Act  the  words  "  without  colour 
of  right,"  the  Judge  of  the  County 
Court  tries  the  right  and  finds 
whether  the  tenant  wrongfully  holds. 
And  where  the  dispute  was  in  refer- 
ence to  the  tenaucy,  the  landlord 
claiming  it  to  be  a  monthly  holding, 
and  the  tenant  a  yearly  tenancy  : — 

Held,  that  the  County  Court  Judge 
bad  jurisdiction.  Moore  v.  Gillies, 
358. 


7.  Distress  for  Rent — Set-off — 
Notice  —  Illegal  Distress  —  Double 
Value— R.  S.  0. 1887  ch.  143,  sec.  29 
— 2  W.  &  M.,  sees.  1,  ch.  5,  sec.  5.] — 
The  service  by  the  tenant,  after  dis- 
tress but  before  sale,  of  a  notice  of 
set-off,  pursuant  to  R.  S.  O.  1887 
ch.  143,  sec.  29,  of  an  amount  in 
excess  of  the  rent,  to  which  the  ten- 
ant is  entitled,  does  not  make  the 
distress  illegal,  and  the  landlord  is 
not  liable  for  "double  value"  for 
selling,  under  2  W.  <fc  M.,  sess.  I,  ch. 
5,  sec.  5,  which  requires  both  seizure 
and  sale  to  be  unlawful.  Brillinger 
v.  Ambler,  368. 
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8.  Provision  as  to  Vacancy  - 
Breach  of  Condition — Avoidance  of 
Lease.] — The  defendants  leased  to 
the  plaintiff  certain  premises,  the 
lease  containing  the  following  clause : 
"In  case  the  said  premises  *  * 
become  and  remain  vacant  and  un- 
occupied for  the  period  of  ten  days 
*  *  without  the  written  consent 
of  the  lessors,  this  lease  shall  cease 
and  be  void  and  the  term  hereby 
created  expire  and  be  at  an  end     * 

*  and  the  lessor  may  re-enter  and 
take  possession  of  the  premises  "  as 
in  the  case  of  a  holding  over.  The 
plaintiff  entered  and  occupied  for 
about  two  years,  when  he  moved  out 
and  left  the  premises  vacant  for 
over  ten  days,  and  claimed  that  the 
lease  was  at  an  end  : — 

Held,  that  the  agreement  embodied 
in  the  lease  was  a  subsequent  con- 
dition, a  breach  of  which  could  only 
avoid  the  lease  at  the  instance  of 
the  lessors,  and  that  the  vacancy 
created  by  the  lessee  did  not  put  an 
end  to  the  term.  Palmer  v.  Mail 
Printing  Company,  656. 


LAND  TITLES  ACT. 

B.  S.  0.  1887  ch.  116,  sees.  61, 181 
—  Cautioner  —  "  Interest "  —  Ap- 
pointee of  Purchaser — "Owner" — 
Implied  Bevocation  of  Appointment.] 
— The  provision  of  the  Land  Titles 
Act,  R.  S.  O.  1887  ch.  116,  permit- 
ting registration  of  cautions  against 
registered  dealings  with  lands,  sec. 
61,  applies  to  "  any  person  interested 
in  any  way  "  in  the  lands  : — 

Held,  that,  as  the  Land  Titles 
Act  relates  mainly  to  conveyancing, 
whatever  dealing  gives  a  valid  claim 
to  call  for  or  receive  a  conveyance  of 
land  is  an  "interest"  within  the  scope 
of  the  statute;  and  an  appointee 
or  nominee  in  writing  of  the  pur- 


chaser of  an  interest  in  lands  has  a 
locus  standi  as  cautioner  ;  and  where 
such  an  appointee  registered  a  caution 
as  "owner,11  and  there  was  no  doubt 
of  the  substantial  nature  of  his 
claim,  his  caution  was  supportable 
as  against  any  objection  in  point  of 
form, by  virtue  of  sec.  131. 

Held,  also,  that  an  action  brought 
by  the  original  purchaser,  after  the 
registration  of  her  appointee's  cau- 
tion, and  pending  proceedings  to  set 
it  aside,  for  specific  performance  of 
a  contract  to  convey  to  her  the  in- 
terest in  respect  of  which  she  had 
made  the  appointment,  did  not, 
under  the  circumstances  in  evidence, 
put  an  end  to  such  appointment 
Be  Clagstone  and  Hammond,  409. 


LANDS  INJURIOUSLY 
AFFECTED. 

See  Railways  and  Railway  Com- 
panies, 1,  4. 


LEASE. 

See  Landlord  and  Tenant  — 
Mortgage,  1 — Municipal  Corpo- 
rations, 9 — Way. 


LEGACY 

See  Will,  6 


LIBEL. 
See  Defamation,  1. 


LICENSEE 
See  Crown 
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LIEN. 

Mechanic1 8  Lien  —  Materials  — 
Drawback— S9  Vict.  ch.  85,  sec.  10 
(0-j\— Under  sec.  10  of  the  Me- 
chanics and  Wage-Earners' lien  Act, 
59  Vict.  ch.  35  (O.),  it  is  the  duty 
of  the  owner  to  retain  out  of  the 
payments  to  be  made  to  the  contract- 
or, as  the  work  progresses,  twenty 
per  cent,  of  the  value  of  the  work 
done  and  materials  provided,  to 
form  a  fund  for  the  payment  of  the 
lien-holders,  not  subject  to  be  affected 
by  the  failure  of  the  contractor  to 
perform  his  contract. 

Goddard  v.  CouUon,  10  A.  R.  1, 
Be  Cornish,  6  O.  ft.  259,  and  Re 
Sear  and  Woods,  23  O.  R.  474,  are 
not  now  applicable.  Russell  v.  French 
et  al.,  215. 

See  Bankruptcy  and  Insolvency,  6. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION  OF  ACTIONS. 

Payment  of  Purchase  Money  by 
Instalments — Possession — Accrual  of 
Right  of  Entry.]  —  Where  a  pur- 
chaser is  in  possession  of  land  either 
under  a  written  contract  of  sale,  or 
with  the  assent  of  the  vendor,  the 
purchase  money  being  payable  by 
instalments,  the  vendor's  right  of 
entry  does  not  first  accrue  until 
default  occurs  in  payment  of  an  in- 
stalment Irvine  v.  Macaulay  et  aL 
McLellan  v.  Macaulay  et  al.y  92. 

{Affirmed,  24  A.  R.  446.] 

See  Broker— Husband  and  Wife,  3. 


LIQUOR  LICENSE  ACT. 

See  Intoxicating  Liquors. 


LOTTERY. 

See  Gaming,  1. 


MACHINERY. 

See  Landlord  and  Tenant,  3. 


MAGISTRATE. 

See    Justice    of    the    Peace- 
Municipal  Corporations,  1. 


MAINTENANCE. 

See  Settled  Estates  Act. 


MALICE. 

See  Defamation,  1. 

MANDAMUS. 

See  Assessment  and  Taxes  — 
Criminal  Law,  4— Division  Courts, 
3,  9— Railways  and  Railway  Com- 
panies, 3. 


MANSLAUGHTER. 

See  Criminal  Law,  2. 


MARRIED  WOMAN- 

See  Husband  and  Wife. 


Digiti 


zed  by  G00gk 


702 


DIGEST  OF  CASES. 


[VOL. 


MASTER  AND  SERVANT. 

Railway  Company  —  Employee 
Drinking  on  Duty — Summary  Dis- 
missal— Railway  Act,  SI  Vict  ch. 
29  (D.j\— It  is  good  cause  for  the 
summary  dismissal  by  a  railway 
company  of  one  of  its  employees 
that  he  was  proved  while  on  duty 
to  have  drunk  intoxicating  liquor 
with  other  employees  ;  and,  although 
only  a  recipient  of  the  intoxicating 
liquor,  such  conduct  constitutes  a 
participation  in  a  criminal  offence 
under  sec.  293  of  the  Railway  Act, 
51  Vict  ch.  29  (D.),  which  pro- 
hibits anyone  selling,  giving,  or  bar- 
tering spirits  or  intoxicating  liquor 
while  on  duty.  Marshall  v.  Central 
Ontario  R.  W.  Co.,  241. 

See  Negligence. 


MEASURE  OF  DAMAGES. 

See  Damages,  2. 


MECHANIC'S  LIEN. 
See  Lien. 


MISTAKE. 

Over-credit  by  Bank — Change  of 
Position  —  Repayment  —  Notice.] — 
The  plaintiffs,  under  telegraphic  in- 
structions from  one  of  their  branches, 
telephoned  from  the  head  office  to 
one  of  their  sub-agencies  to  credit 
the  defendant  with  $2,000.  The 
sub-agency,  however,  by  some  mis- 
understanding, credited  him  with 
$3,000,  which  he  drew  out.  The 
$2,000  had  been  paid  into  the  branch 
bank  in  the  first  instance  by  way  of 
4n  advance  on  the  shipping  bills  of 


certain  cattle  bought  from  the  defen- 
dant for  about  $2,800,  but  of  this 
the  plaintiffs  had  no  notice.  The 
defendant,  however,  refused  to 
repay  the  difference  between  the 
$2,000  and  the  price  of  the  cattle, 
on  the  ground  that  in  faith  of  the 
payment  to  him  he  had  allowed 
them  to  be  shipped  abroad,  which 
by  his  agreement  for  sale  was  not 
to  be  done  till  payment  of  the  price 
in  full  :— 

Held,  that  the  defendant  was 
bound  to  repay  the  excess  over  the 
$2,000.  Bank  of  Toronto  v.  Hamil- 
ton, 51. 

See  Husband  and  Wife,  3. 


MORTGAGE 

1.  Leasehold — Acquisition  of  Re- 
version— Liability  for  Payment  of 
Mortgage — Estoppel.]  — Where  the 
assignee  of  a  term,  subject  to  a  mort- 
gage, becomes  the  owner  of  the  lee 
by  purchase,  the  reversion  in  the 
lands  is  bound  in  his  hands  for  the 
payment  of  such  mortgage,  without 
repayment  to  him  of  the  purchase 
money ;  and  where  he  has  obtained 
the  conveyance  of  the  reversion  upon 
the  representation  that  he  is  the 
assignee  of  the  term,  he  is  estopped 
from  saying  that  he  acquired  it  other- 
wise than  as  the  conveyance  to  him 
shews.  Building  and  Loan  Associa- 
tion v.  McKenzie,  316. 

[Affirmed,  24  A.  R.  609.] 

2.  Mortgagor  and  Mortgagee  — 
Accounts — Speculative  Securities — 
Bonuses  and  Commissions.] — Where 
money  is  lent  on  securities  of  a  specu- 
lative or  unsatisfactory  nature,  bon- 
uses or  commissions  deducted  by  the 
lender  at  the  time  of  the  advance, 
together  with  bonuses  or  commissions 
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•charged  and  agreed  to  for  an  exten- 
sion of  time,  and  which  form  part  of 
the  consideration  of  the  mortgage 
security,  are  properly  chargeable  in 
an  accounting  between  borrower  and 
lender,  provided  they  were  made, 
part  of  the  contract.  Gardiner  v. 
Munro,  375. 

See  Bankruptcy  and  Insolvency, 
£ — Church,  1. 


MUNICIPAL  CORPORATIONS. 

1.  Police  Magistrate  —  Salary  — 
Reduction  of—R.  S.  0.  1P87  ch.  72, 
eecs.  5,  28.]— In  1892  the  plaintiff 
was  appointed  by  the  provincial 
government,  of  its  own  motion,  police 
magistrate,  without  salary,  under 
R.  S.  O.  1887  ch.  72,  sec.  o,  of  a  town 
whose  population  exceeded  5,000. 
The  plaintiff  then  demanded  a  salary 
of  $800  as  his  right  under  sec.  2  (6), 
which  was  for  a  time  conceded,  but, 
in  1894,  reduced  to  $400,  and  by 
resolution  in  1896  withdrawn  alto- 
gether by  the  council : — 

Held,  that  the  council  had  a  right 
so  to  do,  and  R.  S.  O.  1887  ch.  72, 
sec.  28,  did  not  apply.  Ellis  v. 
Town  of  Toronto  Junction,  55. 

[Affirmed,  24  A.  R.  192.] 

2.  Early  Closing  By-law — Ex- 
cepted Times — Uncertainty.] — A  by- 
law providing  for  the  closing  of 
shops  for  the  sale  of  watches  and 
jewellery  at  a  certain  time  every  day, 
"excepting  *  *  the  days  during 
which  the  Central  Canada  Exhibi- 
tion Association  is  being  held,  *  *  ," 
such  days  being  fixed  by  by-law  of 
the  association  pursuant  to  statute, 
is  not  invalid  for  uncertainty. 
Regina  v.  McMillan,  172. 


3.  Limitation  of  Annual  Rate — 
"School  Rate"— Debentures  for  School 
House— Con.  Mun.  Act,  1892>  55 
Vict.  ch.  42  (0.)]—  The  annual 
amount  required  to  pay  for  deben- 
tures issued  under  a  by-law  passed 
for  the  purchase  of  a  school  site  and 
the  erection  of  a  school  house  there- 
on, comes  within  the  term  "school 
rates,"  and  is  excluded  from  the  two 
cents  to  which,  by  sec.  357  of  the 
Consolidated  Municipal  Act,  1892, 
55  Vict.  ch.  42  (O.),  the  annual  rate 
permitted  to  be  levied  by  municipal- 
ities is  limited.  Foster  v.  Village  of 
Hintonburg,  221. 

4.  Debentures  for  Electric  Light 
Works — Limitation  to  Twenty  Tears 
— Consolidated  Municipal  Act,  1892, 
sec.  840.] — A  by-law  passed  by  the 
municipality  of  a  town  for  the  con- 
struction of  water  works  and  gas  or 
electric  light  works  made  the  deben- 
tures to  be  issued  thereunder  pay- 
able in  thirty  years  from  the  date  on 
which  the  by-law  took  effect : — 

Held,  that  the  by-law  was  invalid, 
for  under  sec.  340  of  the  Consolid- 
ated Municipal  Act,  1892,  55  Vict, 
ch.  42  (O.),  the  time  for  the  pay- 
ment of  debentures  for  electric  light 
works  is  limited  to  twenty  years. 
Re  Hay  and  Town  of  Lislowel,  332. 

5.  Contract — Necessity  for  By-law 
— Resolution  of  Council — Consolid- 
ated Municipal  Act,  1892,  sees.  282, 
288.] — A  by-law  of  a  village  cor- 
poration authorized  the  raising  by 
way  of  loan  of  a  certain  sum  for 
the  purpose  of  mining  and  supply- 
ing the  village  with  natural  gas,  and 
the  issue  of  debentures  therefor  : — 

Held,  having  regard  to  sec.  282  of 
the  Consolidated  Municipal  Act, 
1892,  that  a  by-law  was  necessary  to 
authorize  the  making  of  a  contract 
for  the  raining  work  to  be  done,  and 
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that  this  by-law  did  not  authorize 
it:— 

Held,  also,  that  a  resolution  of  the 
council,  though  entered  in  the  minute 
book  and  containing  the  contract  at 
full  length,  and  having  the  seal  of 
the  corporation  attached  to  it,  could 
not  be  considered  a  by-law  because 
it  was  not  signed  as  required  by  sec 
288.  Wiglev.  Village  of  Kin gsville 
et  al.,  378. 

6.  Fire  Limits — Erection  of  Build- 
ings Within  —  By-law  therefor  — 
Validity  — Consolidated  Municipal 
Act,  1892,  sec.  496,  sub-sec  10.]— 
Sub-section  10  of  sec.  496,  Con- 
solidated Municipal  Act,  1892, 
which  empowers  the  corporation  of 
a  city,  town,  or  village  to  pass  by- 
laws "  for  regulating  the  repair  or 
alteration  of  roofs  or  external  walls 
of  existing  buildings"  within  the 
fire  limits,  "  so  that  the  said  build- 
ings may  be  more  nearly  fire  proof," 
does  not  empower  the  council  to  pass 
a  by-law  requiring  "all  buildings 
damaged  by  fire,  if  rebuilt  or  par- 
tially rebuilt,"  to  be  made  fire  proof, 
&t  the  peril  of  such  building  being 
removed  at  the  expense  of  the 
owner.  Quinn  v.  Town  of  Orillia, 
435. 

7.  Equipment  of  Courts  of  Justice 
— Offices — "  Furniture  "  —  Station- 
ery— Liability —  Authority —  County 
Council— R.  S.  0. 1887  ch.  184,  sees. 
466,  470.]— By  sec.  466  of  the  Muni- 
cipal Act,  R.  S.  O.  1887  ch.  184,  it 
was  enacted  that  the  county  council 
shall  "provide  proper  offices,  to- 
gether with  fuel,  light,  and  furni- 
cure,  for  all  officers  connected  with 
the  Courts  of  Justice,"  etc.  : — 

Held,  that  "  furniture  "  must  in- 
clude everything  necessary  for  the 
furnishing  of  the  offices  referred  to 
in  the  enactment  for  the  purpose  of 


transacting  such  business  as  might 
properly  be  done  in  such  offices ; 
and  the  word  therefore  included 
stationery  and  printed  forms  in  use 
in  the  Courts. 

Ex  p.  Turquand,  14  Q.  B.  D. 
643,  followed. 

Held,  also,  upon  the  facts  of  this 
case,  that  a  local  officer  of  the  Courts, 
who  had  ordered  supplies  of  station- 
ery and  forms  from  the  plaintiffs  for 
his  office,  was  duly  authorized  by 
the  defendants'  council  to  do  so,  pur- 
suant to  the  provisions  of  sec,  470 
of  R.  S.  O.  1887  ch.  184.  Newsome 
et  al.  v.  County  of  Oxford,  442. 

8.  By-law — Submission  to  Electors 
— Omission  to  Post  By-Law  and 
Notice— 55  Vict  ch.  42,  sec.  293  (0.) 
— Irregularities — Result  <of  Voting 
— Saving  Clause,  sec.  175.] — Upon  a 
motion  to  quash  a  municipal  by-law 
which  required  the  assent  of  the 
electors  and  was  voted  upon  by  them 
and  carried  by  a  majority  of  16  in  a 
total  vote  of  550  out  of  an  elector- 
ate of  941  :— 

Held,  that  the  unexplained  omis- 
sion of  the  council  to  put  up  a  copy 
of  the  by-law  with  a  notice  stating, 
inter  alia,  the  hour,  day,  and  places 
for  taking  the  votes,  in  four  or  more 
of  the  most  public  places  in  the 
municipality,  as  required  by  sec 
293  of  the  Municipal  Act,  55  Vict 
ch.  42  (O.),  or  at  any  place  therein, 
was  fatal  to  the  by-law ;  the  evi- 
dence disclosing  many  other  irregu- 
larities ;  and  the  onus  which  was 
upon  the  council  to  shew,  under  sec 
175,  that  the  proceedings  were  con- 
ducted in  accordance  with  the  prin- 
ciples laid  down  in  the  Act,  and 
that  the  result  was  not  affected  by 
the  mistakes  and  irregularities,  not 
being  satisfied.  Re  Pickett  and  Town- 
ship of  Wainfieet,  464. 
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9.  Municipal  Elections  —  Incor- 
porated ViUage — Leasehold  Qualifi- 
cation /or  Councillor — Consolidated 
Municipal  Act,  1892,  sec.  73.]— The 
respondent  was  rated  as  lessee  of 
land  assessed  for  $800,  which,  with 
other  land,  worth  at  least  $1,100, 
was  mortgaged  by  the  landlord  for 
$800  in  priority  to  the  lease  : — 

Held,  that  the  respondent  was 
duly  qualified  as  a  candidate  for  the 
office  of  councillor  of  an  incorporated 
village,  as,  under  55  Vict.  ch.  42, 
sec.  73  (O.),  the  mortgage  was  not 
to  be  taken  into  account  in  diminu- 
tion of  the  value,  not  being  on  his 
leasehold  interest. 

Semble,  also,  that,  in  qualifying, 
the  respondent  would  be  entitled  to 
have  the  mortgage  marshalled  so 
that  recourse  should  be  first  had  to 
the  other  lands  included  in  it,  and 
that  it  should  be  apportioned  accord- 
ing td  the  respective  values  of  the 
different  properties,  and  so  the  quali- 
fication was  sufficient.  The  Queen 
ex  rel.  Ferris  v.  Speck,  486. 

10.  Municipal  Elections — Count)/ 
Councillor — Property  Qualification 
— ' '  A  dual  Occupation  " — Partner- 
ship— Consolidated  Municipal  Act, 
1892,  55  Vict.  ch.  42,  sec.  73.]— 
Held,  that  "  actual  occupation  "  in 
sec.  73  of  the  Consolidated  Muni- 
cipal Act,  1892,  55  Vict.  ch.  42 
(O.),  which  provides,  with  regard  to 
the  property  qualification  of  candi- 
dates, that  where  there  is  actual 
occupation  of  a  freehold  rated  at  not 
less  than  $2,000  the  value  for  the 
purpose  of  the  statute  is  not  to  be 
affected  by  incumbrances,  does  not 
necessarily  mean  exclusive  occupa- 
tion ;  and  that  when  two  partners 
were  in  occupation  of  partnership 
property,  each  should  be  deemed  in 
actual  occupation  of  his  interest  in 

92 — VOL.  XXVIII.  O.R. 


the  property  within  the  meaning  of 
the  above  enactment. 

Regina  ex  rel.  Harding  v.  Bennett, 
27  O.  R.  314,  followed  as  to  the 
latter  point.  The  Queen  ex  rel. 
Joanisse  v.  Mason,  495. 

1 1 .  Highway — Negligence  — A  cci- 
dent — Notice  of— 55  Vict.  ch.  42, 
sec.  531  (l)—57  Vict.  ch.  50,  sec.  13 
—59  Vict.  ch.  51,  sec.  20.]— The 
latter  part  of  the  clause  added  to 
sec.  531  (1)  of  the  Consolidated 
Municipal  Act,  1892,  by  57  Vict, 
ch.  50,  sec.  13,  as  amended  by  59 
Vict.  ch.  51,  sec.  20,  whereby  it  is 
provided  that  "  no  action  shall  be 
brought  to  enforce  a  claim  for 
damages  under  this  sub-section  un- 
less notice  in  writing  of  the  accident 
and  the  cause  thereof  has  been 
served,"  applies  to  all  cases  of  non- 
repair of  highways,  etc.,  and  is  not 
confined  to  cases  where  the  non-re- 
pair is  by  reason  of  the  corporation 
uot  removing  snow  -or  ice  from  the 
sidewalks. 

Drennan  v.  City  of  Kingston,  23 
A.  R.  406,  discussed.  Aldis  v.  City 
ofChatfiam,  525. 

12.  Highway  —  Obstruction  — 
Liability — Belief  Over.] — Where  an 
object  is  left  over  night  on  the  high- 
way unlighted  and  unguarded  (in 
this  case,  a  building  in  process  of 
removal)  which  is  calculated  to 
frighten  horses,  and  by  which  a 
horse  is  frightened,  and  an  accident 
results,  and  where  the  municipality, 
though  having  notice,  have  taken  no 
precautions  to  warn  travellers,  the 
municipality  is  liable,  in  the  absence 
of  contributory  negligence ;  but  is 
entitled  to  be  indemnified  by  the 
person  who  placed  the  obstruction 
on  the  highway.  Rice  v.  Tovm  of 
Whitby,  598. 
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13.  Accident  —  Liability  —  Con- 
tractors— Belief  Over.] — Before  a 
building  which  was  being  erected  by 
competent  contractors  for  the  muni- 
cipal corporation  of  a  city  had  been 
taken  over,  a  trap  door  in  the  roof, 
througli  the  want  of  fastenings,  was 
blown  off,  injuring  a  person  in  the 
street  below.  The  trap  door  was  a 
necessary  part  of  the  contract,  which 
required  all  work  to  be  done  in  a 
good  and  workmanlike  manner,  and 
imposed  resj>onsibility  on  the  con- 
tractors for  all  accidents  which 
might  have  been  prevented  by  them. 
Damages  were  recovered  against  the 
corjK>ration  on  the  findings  of  the 
jury  that  there  was  negligence  on 
its  part,  and  that  the  specifications 
did  not  stipulate  for  fastenings,  and 
the  corporation,  on  the  same  evidence, 
sought  to  recover  over  from  the  con- 
tractors, brought  in  as  third  party 
defendants,  on  the  terms  that  the 
findings  in  the  action  should  be  bind- 
ing on  them  .only  as  to  the  amount 
of  damages,  and  that  the  question  of 
their  liability  should  be  afterwards 
tried  : — 

Held,  that,  under  the  circum- 
stances, the  corporation  could  not 
recover  over  against  the  contractors. 
McCann  v.  City  of  Toronto,  650. 

14.  Municipal  Elections — Deputy 
Returning  Officer — Absence  during 
Part  of  Polling- Day  —  Irregularity 
—  Saving  Clause  —  Consolidated 
Municipal  Act,  1892,  sec.  175. J — 
At  an  election  of  county  council- 
lors one  of  the  deputy  returning 
officers  for  a  town  in  the  county 
was  absent  from  his  booth  on  three 
separate  occasions  during  polling- 
day.  The  first  and  second  absences 
were  on  account  of  illness ;  on  the 
third  occasion  he  went  out  to  dinner 
and  voted  in  another  place.  The 
first    absence   was    for    about    ten 


minutes,  during  which  the  booth 
was  locked  up,  with  the  poll-clerk 
and  constable  inside,  in  charge.  The 
deputy  swore  that  no  voter  came  in 
till  he  returned.  In  his  second  and 
third  absences  the  town  clerk  took 
bis  place.  During  the  second  no 
votes  were  cast,  but  during  the 
third  there  were  several.  The  town 
clerk  placed  the  deputy's  initials  on 
the  back  of  the  ballots  given  to  such 
voters,  and  the  consequence  was  that 
these  ballots  were  upon  a  judicial 
investigation  identified  and  sepa- 
rated, and  it  appeared  that  during 
the  third  absence  nine  votes  were 
cast  for  the  relator  and  nine  for  the 
respondent.  Upon  the  whole  the 
respondent  had  two  more  votes  than 
the  relator,  and  by  sec.  13  of  the 
County  Councils  Act,  1896,  there 
being  two  county  councillors  to  be 
elected,  a  voter  could  give  both  his 
votes  to  one  candidate.  There  was 
no  suggestion  of  bad  faith  : — 

Held,  that  the  absences  and  what 
was  done  during  the  absences  did 
not  affect  the  result  of  the  election, 
and,  applying  the  saving  provisions 
of  sec.  175  of  the  Consolidated  Muni- 
cipal Act,  1892,  that  it  should  not 
be  declared  invalid.  Regina  ex  reL 
Watterworth  v.  Buchanan  and  Cuth- 
bert,  352. 

15.  Municipal  Elections — Return- 
ing Officer  —  Duties  —  Refusal  to 
Deliver  Ballot  Paper  to  Voter — Wil- 
ful Act — Absence  of  Malice  or  Negli- 
gence—Liability-*-Penalty— Damages 
— Consolidated  Municipal  Act,  1898, 
sees.  80,  168.]— The  plaintiff's  name 
was  properly  entered  on  the  last  re- 
vised assessment  roll  of  a  munici- 
pality as  a  tenant  of  real  property  of 
the  value  entitling  him  to  a  vote  at 
a  municipal  election  under  Consoli- 
dated Municipal  Act,  1892,  sec.  *0, 
and  was  entered  on  the  voters'  ltst> 
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but  after  the  final  revision  thereof, 
he  ceased  to  be  the  tenant  and  to 
occupy  the  property,  although  he 
continued  to  reside  in  the  munici- 
pality and  was  the  owner  of  real 
property  as  a  freeholder  of  the  value 
entitling  him  to  vote,  and  was  such 
freeholder  at  the  time  of  an  election. 
At  such  election  he  demanded  a  bal- 
lot paper,  and  was  willing  to  take 
the  oath  for  freeholders,  but  the  de- 
fendant, the  returning  officer,  re- 
fused to  furnish  him  with  a  ballot  or 
to  permit  him  to  vote  unless  he  took 
the  oath  required  for  tenants : — 

Held,  that  the  defendant's  duties 
were  merely  ministerial,  and  that  an 
action  for  a  breach  thereof  was 
maintainable  without  any  proof  of 
malice  or  negligence  ;  that  the  plain- 
tiff was  entitled  to  vote  at  such 
election,  and  that  the  defendant's 
refusal  to  allow  him  to  vote  consti- 
tuted a  breach  of  his  duty,  and  ren- 
dered him  liable  to  the  penalty  given 
by  sec.  168,  and  also  to  damages 
at  common  law.  Wilson  v.  Manes, 
419. 

16.  Municipal  Elections — Voters' 
Lists — Finality  of— -Qualification  of 
Voter.] — Voters'  lists  are  final  as  to 
the  qualification  to  vote  at  a  muni- 
cipal election  in  the  Province  of 
Ontario.  Regina  ex  rei  McKenzie  v. 
Martin,  523. 

See  Railways  and  Railway  Com- 
panies, 3  —  Water  and  Water- 
courses, 2 — Way. 


NEGLIGENCE. 

Master  and  Servant*— Cause  of 
Accident — Evidence.] — In  an  action 
for  damages  for  negligence  causing 
the  death  of  an  employee,  the 
evidence  shewed  that  in  the  defen- 


dants' factory  two  large  wheels  45 
feet  apart  had  been  placed  partly  in 
a  trench  in  the  floor  of  the  basement 
for  the  purpose  of  driving  a  wide 
belt  with  great  rapidity.  The  de- 
ceased was  employed  to  oil  the  bear- 
ings and  to  see  that  they  did  not  heat. 
His  dead  body  was  found  much  in- 
jured close  to  one  of  the  wheels; 
but  there  was  no  evidence  as  to  how 
he  had  met  with  his  death.  The 
wheels  were  not  guarded  by  fencing.; 
but  there  was  evidence  that  deceased 
had  on  previous  occasions  crossed 
the  trench  on  two  planks  placed 
over  it  between  the  upper  and  lower 
moving  belt,  and  there  was  evidence 
that  he  had  been  cautioned  against 
doing  so,  aud  that  the  planks, 
although  removed  by  the  superin- 
tendent, were  there  at  the  time  of 
the  accident : — 

Held,  Meredith,  J.,  dissenting, 
that  there  was  evidence  proper  to 
be  submitted  to  the  jury  that  the 
accident  was  caused  by  the  negli- 
gence of  the  defendants.  Kervin  et 
al.  v.  Canadian  Coloured  Cotton 
MiUs  Co.,  73. 

[Appeal  from  this  decision  dismissed  by  Court 
of  Appeal  by  reason  of  a  division  of  opinion,  11th 
January,  1898.] 

See  Crown  —  Municipal  Cor- 
porations, 11,  12,  13,  15 — Rail- 
ways and  Kailway  Companies,  2,  5. 


NIAGARA  FALLS  PARK   COM- 
MISSIONERS. 

See  Crown. 


NOTICE. 


See   Mistake 

PORATIONS,  11. 


-Municipal  Cob- 
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NOTICE  TO  QUIT. 
See  Landlord  and  Tenant,  2. 


OVEEHOLDINa  TENANT. 
See  Landlord  and  Tenant,  2,  6\ 


PAB1IAMENTABY  ELECTIONS. 

House  of  Commons  Election  — 
Recount  by  County  Judge — High 
Court  of  Justice  —  Injunction  — 
Invalidity  of — Want  of  Jurisdiction 
—  Disobedience  of  Injunction  — 
Motion  to  Commit — Contempt.] — 
The  House  of  Commons  of  Canada 
alone  Las  the  right  to  determine  all 
matters  not  regulated  to  the  Courts 
concerning  the  election  of  its  own 
members,  and  their  right  to  sit  and 
vote  in  Parliament. 

The  preliminary  recount  provided 
for  by  R.  S.  C.  ch.  8,  sec.  64,  is  a 
delegation  pro  tanto  of  parliamentary 
jurisdiction,  and  the  County  Court 
Judge,  as  the  presiding  officer,  is  one 
designated  by  Parliament,  and  is 
responsible  to  the  House  for  the 
right  performance  of  his  duties. 

On  an  application  to  commit  for 
contempt  of  Court  a  barrister  who 
had  in  argument,  as  agent  of  a 
candidate,  urged  a  County  Court 
Judge  to  disregard  an  injunction 
staying  proceedings  granted  by  the 
High  Court  of  Justice  for  Ontario 
and  to  proceed  with  the  recount, 
and  a  returning  officer  who  had, 
under  the  direction  of  the  County 
Judge,  produced  the  ballots  for  the 
purpose  of  the  recount,  notwith- 
standing that  the  injunction  pro- 
hibited him  from  so  doing  : — 

Held,  that  the  plaintiff,  the  de- 
feated candidate,  had  no  particular 
specified  legal  right  as  applicant  for 


a  recount  which  entitled  him  to 
claim  a  specified  legal  remedy  in 
the  courts : — 

Held,  also,  that  the  High  Court 
had  no  jurisdiction  to  enjoin  the 
prosecution  of  proceedings  connected 
with  controverted  elections  of  the 
Dominion,  such  as  a  recount  under 
sec.  64,  R.  S.  C.  ch.  8  : — 

Held,  also,  that  a  County  Court 
Judge  having  jurisdiction,  and  having 
issued  his  appointment  for  a  recount, 
the  procuring  of  an  injunction  from 
the  High  Court  was  an  unwarrant- 
able attempt  to  interfere  with  the 
due  course  of  the  election  : — 

Held,  lastly,  that  the  injunction, 
being  one  the  Court  had  no  juris- 
diction to  grant,  was  extra-judicial 
and  void,  and  might  properly  be 
disobeyed.  McLeod  v.  Soble  et  alf 
528. 

[See,  also,  S.  C,  24  A.  R.  450.  ] 


PAROL  EVIDENCE. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  1. 


PARTIES. 

See  Bankruptcy  and  Insolvency, 
5 — Division  Courts,  2 — Executors 
and  Administrators,  1. 


PARTITION. 

Tenant  for  Life — Locus  Standi— 
R.  S.  0. 1887  ch.  104-]— A  sole  ten- 
ant  for  life  of  an  estate  has  no  locus 
standi  under  the  Partition  Act,  ft 
S.  0. 1887  ch.  104,  to  apply  for  sals  of 
the  estate.  In  the  nature  of  things 
no  partition  is  possible  as  regards 
the  life  tenancy.     Fisken  v.  //«,  595, 
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PARTNERSHIP. 

Individual  Debt  of  Partner — Pay- 
ment out  of  Partnership  Funds — 
AutJwrity — Action  —  Rule  317.] — 
The  defendants  were  indebted  to  the 
plaintiffs'  firm,  consisting  of  two 
partners,  and  one  partner  was  in- 
dividually indebted  to  the  defendants. 
This  partner  wrote  two  letters  to  the 
defendants,  one  over  his  own  sig- 
nature and  the  other  over  the  firm 
name,  stating  that  he  had  paid 
certain  sums  due  by  him  to  the 
defendants  by  giving  the  defendants 
credit  in  the  books  of  his  firm.  This 
was  done  without  the  authority  of 
the  other  partner,  but  the  entries 
were  actually  made  in  the  books  of 
the  firm,  to  which  the  other  partner 
had  access,  though  he  did  not  in 
fact  know  of  the  entries  until  after 
the  firm  had  been  dissolved.  Ac- 
counts were  afterwards  rendered  to 
the  defendants  without  any  claim 
being  made  in  respect  of  the  sums 
credited.  This  action  was  brought 
after  the  dissolution,  in  the  name  of 
the  firm,  for  the  price  of  goods  sold : — 

Held,  that  the  defendants  were 
not  entitled  to  credit  for  the  sums 
referred  to. 

Lever8on  v.  Lane,  13  C.  B.  BT.  S. 
at  p.  285,  In  re  Riches,  4  DeG.  J.  <fc 
S.  at  p.  585,  and  Kendal  v.  Wood, 
L.  R.  6  Ex.  243,  applied  and  fol- 
lowed. 

Held,  also,  that  Rule  317  author- 
ized the  bringing  and  sustaining  of 
the  action  in  the  name  of  the  part- 
nership existing  at  the  time  the 
goods  were  furnished  to  the  defen- 
dants. Fisher  <k  Co.  v.  Robert  Lin- 
ton <k  Co.,  322. 

See  Division  Courts,  4 — Execu- 
tors and  Administrators,  2 — 
Municipal  Corporations,  10. 


PASSENGER. 

See  Railways  and  Railway  Com- 
panies, 6. 


PAYMENT  INTO  AND  OUT  OF 
COURT. 

See  Damages,  2 — Will,  6. 


[PENALTY. 

See  Bankruptcy  and  Insolvency, 
1 — Damages,  1 — Municipal  Corpo- 
rations, 15. 


PERPETUITY. 

See  Will,  5. 

PERSONAL  LIABILITY. 

See  Church,  1. 


PLEADING. 

See  Sale  of  Goods,  2. 


PLEDGE. 

See  Bankruptcy  and  Insolvency,  5. 


POLICE  MAGISTRATE. 

See  Justice  of  the  Peace— Muni- 
cipal Corporations,  1. 


POSSESSION. 

See  Husband  and  Wife,  3 — 
Limitation  of  Actions — Sale  of 
Goods,  1. 
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PRACTICE. 

See  County  Courts  —  Criminal 
Law,  1 .  4,  5, 8 — Division  Courts — 
Executors  and  Administrators — 
Husband  and  Wipe,  2— Partner- 
ship. 


PREFERENCES- 
See  Bankruptcy  and  Insolvency. 


PRINCIPAL  AND  AGENT. 
See  Broker. 


PRINCIPAL  AND  SURETY. 

Contribution  between  Co-sureties 
— Refusal  to  Enforce  Security — 
Depreciation.] — A  surety  who  holds 
collateral  security  from  the  debtor 
on  behalf  of  himself  and  co-surety, 
and  who  has  paid  more  than  his 
share  of  the  principal  debt,  is  not 
obliged  before  enforcing  contribution 
to  take  proceedings  on  the  collateral 
security  at  the  request  of  the  co- 
surety, and  the  latter  is  not  dis- 
charged from  liability  by  reason  of 
depreciation  of  the  security  occurring 
subsequently  to  a  refusal  to  take 
such  proceedings,  and  not  arising 
from  any  act  of  the  surety.  Moor- 
house  v.  Kiddy  35. 

See  Bills  of  Exchange  and  Pro- 
missory Notes,  2—Division  Courts, 
2  —  Executors  and  Administra- 
tors, 2. 


PRIVILEGE. 

See  Defamation,  1. 


PROHIBITION. 

See  Criminal  Law,  8 — Division 
Courts,  1,  4,  6, 10 — Infant. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pro- 
missory Notes. 


PUBLIC  SCHOOLS. 

Guardian  —  Infant  "Boarded 
Out"  —  Right  to  Compel  Public 
School  to  Receive — 54  Vict.  ch.  55, 
sec.  Jfi,  sub-sec.  S  (0.)~\— The  word 
"  guardian  "  in  sec.  40,  sub-sec.  3, 
of  54  Vict.  ch.  55  (O.),  the  Public 
Schools  Act,  1891,  is  used  therein  in 
its  strict  legal  sense,  and  does  not 
include  a  person  resident  in  a  school 
section,  with  whom  and  under 
whose  care  a  boy  under  fourteen 
years  of  age  has  been  placed  by  a 
benevolent  association  under  a  writ- 
ten "  boarding-out  undertaking  n  to 
clothe,  maintain,  and  educate  him, 
and  such  person  cannot  compel  the 
trustees  of  the  school  section  to 
provide  accommodation  for  and  allow 
the  boy  to  attend  school  as  a  pupil. 
HaU  v.  Board  of  Public  School 
Trustees  for  United  School  Section 
No.  2  of  the  Township  ofStisted,  127. 

[Affirmed,  24  A.  R.  476.] 

See  Municipal  Corporations,  3. 


RAILWAYS  AND  RAILWAY 
COMPANIES. 

1.  Legislative  Authority — Altera- 
tion of  Grade  of  Street — Arbitration 
and  Award  —  Appeal  —  Dominion 
Railway  Act,  1888,  sec.  161,  sub-sec 
2— -Damages-— * '  Structural  Damages  " 
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—  "  Personal  Inconvenience."]  — 
Held,  that  the  railway  company, 
though  incorporated  by  47  Vict  ch. 
75  (O.),  was,  by  54  <fe  55  Vict.  ch. 
86  (D.),  subject  to  the  legislative 
authority  of  the  Parliament  of 
Canada,  and  its  power  to  do  the 
work  of  altering  the  grade  of  a 
street,  in  the  doing  of  which  the 
damages  claimed  by  a  landowner 
arose,  was  under  sec.  90  of  the 
Dominion  Railway  Act,  1888  ;  and 
the  rights  of  the  parties  in  an  arbi- 
tration to  ascertain  such  damages 
were  governed  by  the  provisions  of 
that  Act. 

And  where  the  arbitrator  awarded 
that  the  landowner  bad  suffered  no 
damage  : — 

Held,  that,  having  regard  to  the 
provisions  of  sec.  161,  sub-sec  2,  no 
appeal  lay  from  the  award  : — 

Held,  also,  that  the  arbitrator  had 
no  power  to  allow  the  landowner 
"  structural  damages  "  caused  to  his 
buildings,  or  damages  for  "  personal 
inconvenience  "  by  reason  of  his 
means  of  access  being  interfered 
with. 

Ford  v.  Metropolitan  B.  W.  Co., 
17  Q.  B.  D.  12,  distinguished  as  to 
the  former  kind  of  damages,  and 
followed  as  to  the  latter.  Be  Toronto, 
Hamilton,  and  Buffalo  B.  W.  Co. 
and  Kemer,  14. 

2.  Highway  Crossing — Accident — 
Damages.] — Where  a  highway  in  a 
city  was  crossed  by  a  railway,  the 
rails  being  raised  some  two  feet  above 
the  sidewalk,  the  part  between  the 
rails  being  filled  in  with  broken  tiles, 
over  which  loose  boards  were  placed, 
and  the  plaintiff,  in  attempting  to 
get  over  the  crossing  to  reach  her 
destination  at  a  point  beyond  the 
tracks,— the  street  in  question  being 
the  only   mode  of  access  thereto — 


slipped,  and  was  injured,  the  railway 
company  were  held  liable  therefor. 
Keachie  v.  Corporation  of  Toronto, 
22  A.  R.  371,  distinguished.  Aikin 
v.  City  of  Hamilton  et  at.,  229. 

[Reversed,  24  A.  R.  880,  tub  nom.  At  kin  v.  City 
of  Hamilton.] 

3.  Street  Rail  v)  ays  —  Contract  — 
Enforcement  of- — Municipal  Corpora- 
tions— Running  Cars — Specific  Per- 
formance  —  Mandamus  —  Action  — 
Injunction — Declaration  of  Bight.] — 
The  plaintiffs  wished  to  force  the 
defendants  to  keep  their  cars  running 
over  the  whole  of  their  line  of  rail- 
way, during  the  whole  of  each  year, 
in  accordance  with  the  terms  of  the 
agreement  between  them  set  out  in 
the  schedule  to  56  Vict.  ch.  91 
(O.)  :- 

Held,  that  the  agreement  was  one 
of  which  the  Court  would  not  decree 
specific  performance,  because  such  a 
decree  would  necessarily  direct  and 
enforce  the  working  of  the  defen- 
dants1 railway  under  the  agreement 
in  question,  in  all  its  minutiae,  for  all 
time  to  come. 

Bickford  v.  Town  of  Chatham,  16 
S.  C.  R.  235,  followed. 

Fortescue  v.  Lostwithiel  and  Fowey 
B.  W.  Co.,  [1894]  3  Ch.  621,  not  fol- 
lowed. 

2.  Nor  would  it  be  expedient  to 
grant  a  judgment  of  mandamus  for 
the  performance  of  a  long  series  of 
continual  acts  involving  personal  ser- 
vice and  extending  over  an  indefinite 
period. 

3.  The  prerogative  writ  of  manda- 
mus is  not  obtainable  by  action,  but 
only  by  motion. 

j  Smith  v.  Chorley  District  Council, 
.  [1897]  1  Q.  B.  532,  followed. 
!  4.  To  grant  an  injunction  restrain- 
:  ing  the  defendants  from  ceasing  to 
|  operate  the  part  of  their  line  in 
|  question  would  be  to  giant  a  judg- 
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ment  for  specific  performance  in  an 
indirect  form. 

Davis  v.  Foreman,  [1894]  3  Ch. 
654,  followed. 

5.  Nor  was  there  any  object  in 
making  a  declaration  of  right  under 
sec.  52,  sub-sec.  5,  of  the  Judicature 
Act,  1895,  where  the  terms  of  the 
contract  were  plain  and  were  con- 
firmed by  statute,  and  the  only  diffi- 
culty was  that  of  enforcing  them. 
City  of  Kingston  v.  Kingston,  Ports- 
month,  and  Cataraqui  Electric  R. 
W.  Co.,  399. 

4.  Lands  Injuriously  Affected  — 
Arbitration  and  Award — 51  Vict.  ch. 
2d,  sees.  90,  92,  1U  (D.)— Compen- 
sation —  Damages  —  Operation  of 
Railway  —  Interest.]  —  A  claimant 
entitled  under  the  Railway  &ct  of 
Canada,  51  Vict.  ch.  29,  to  compen- 
sation for  injury  to  lands  by  reason 
of  a  railway,  owing  to  alterations  in 
the  grades  of  streets  and  other 
structural  alterations,  is  also,  having 
regard  to  sees.  90,  92,  and  144,  en- 
titled to  an  award  of  damages  aris- 
ing in  respect  of  the  operation  of 
the  railway,  and  to  interest  upon 
the  amounts  awarded,  notwithstand- 
ing that  no  part  of  such  lands  has 
been  taken  for  the  railway. 

Hammersmith,  etc.,  R.  W.  Co.  v. 
Brand,  L.  R.  4  H.  L.  171,  distin- 
guished. Re  Birely  and  Toronto, 
Hamilton,  and  Buffalo  R.  W.  Co., 
468. 

[Appeal  from  this  decision  quashed  by  the  Court 
of  Appeal,  15th  March,  18DS.1 

5.  Negligence  —  Fire  Caused  by 
Sparks  from  Engine — Circumstan- 
tial Evidence.] — In  an  action  against 
a  railway  company  for  negligently 
causing  fire  by  sparks  from  their 
•engine,  the  cause  of  the  fire  may  be 
proved  by  circumstantial  evidence. 
RainviUe  v.  Grand  Trunk  R.  W.  Co., 
625. 


6.  Street  Railways — Ejecting  Pas- 
senger— Placing  Feet  on  Cushion — 
Assault.] — A  passenger  on  a  street 
railway  having  refused  when  re- 
quested by  the  conductor  of  the  car 
to  remove  his  feet  from  the  cushion 
of  the  opposite  seat,  and  used  strong 
language  to  the  conductor,  was 
ejected  from  the  car  : — 

Held,  that  the  conductor  had  a 
right  to  eject  him.  Davis  v.  Ottawa 
Electric  R.  W.  Co.,  654. 

See  Master  and  Servant  — 
Trusts  and  Trustees,  1. . 


REPORT. 

See  Damages,  3. 


RESOLUTION  OF  MUNICIPAL 
COUNCIL. 

See  Municipal  Corporations,  5. 


RETURNING  OFFICER. 

See  Municipal  Corporations,  14, 
15 — Parliamentary  Elections. 


REVENUE. 

Succession  Duty  Acty  65  VicL  ch. 
6  (0.)  —  Capital—  Final  Distri- 
bution— Duty  Payable.] — Held*  in 
addition  to  the  findings  reported  in 
this  case  in  27  O.  R.  380,  that  under 
the  Succession  Duty  Act,  55  Vict 
ch.  6  (O.),  the  duty  payable  on  the 
capital  was  deferred  until  the  final 
distribution  thereof,  which  was  the 
time  when  the  moneys  under  the 
directions  of  the  will  reached  the 
hands  of  the  persons  who  should 
become  entitled   thereto,   and   that 
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the  duty  then  payable  would  be  on 
the  amount  then  actually  distributed, 
whether  increased  by  accumulations, 
or  by  the  rise  in  value  of  lands  or 
securities,  or  decreased  by  loss. 
Attorney-General  v.  Cameront  571. 


REVERSION. 

See  Mortgage,  1. 


REVOCATION,  POWER  OF. 

See  Trusts  and  Trustees,  2. 


RIPARIAN  PROPRIETOR. 

JSee  Water  and  Watercourses,  1. 


SALE  OF  GOODS. 

1.  Executory  Contract — Possession 
— Nonpayment  of  Price — Loss  of 
Goods  —  Liability.] — Where  goods, 
the  subject  of  an  executory  con- 
tract of  sale,  have  passed  into 
the  possession  of  the  vendee,  with- 
out payment  therefor  being  made, 
and  have  while  in  such  possession 
been  lost  or  destroyed,  through  no 
fault  of  the  vendor,  the  vendee  is 
liable  for  the  price,  notwithstanding 
that  the  property  in  the  goods  had 
not,  by  the  terms  of  the  contract, 
passed  to  the  vendee,  and  notwith- 
standing tbat  no  negligence  on  his 
part  is  shewn.  Hesstlbacher  v. 
BalUmtyne,  182. 

[Affirmed  by  the  Court  of  Appeal,  on  different 
grounds,  11th  January,  18(K] 

2.  Conditional  Sale — Pleading — 
Warranty — Breacho/.] — Inan  action 

^between  vendor  and  purchaser   for 

93 — VOL.  XXVIII.  O.R. 


the  price  of  a  machine  sold  under  a 
conditional  sale,  the  defendant  may 
shew  that  the  machine  was  not  as 
warranted  and  so  reduce  the  claim 
by  the  difference  between  the  value 
of  the  machine  as  warranted  and  its 
actual  value. 

Tomlinson  v.  Morris,  12  O.  R. 
311,  specially  referred  to.  CuU  v. 
Roberts,  591. 

See  Division  Courts,  8,  9. 


SALE  OF  LAND. 

See  Settled  Estates  Act. 


-  SCHOOLS. 

See  Public  Schools. 


SEAL. 


See  Church,  1 — Municipal  Cor- 
porations, 5. 


SEDUCTION. 

Bight  of  Action — Service — Preg- 
nancy.]— In  an  action  for  seduction, 
it  appeared  that  the  connection  took 
place  while  the  plaintiff's  daughter 
resided  at  service  with  the  defendant. 
There  was  no  evidence  of  any  pos- 
sible loss  of  service  by  the  father, 
and,  although  a  slight  illness  occurred 
subsequent  to  the  connection,  there 
was  neither  birth  of  a  child  nor  preg- 
nancy : — 

Held,  that  the  father  had  no  right 
of  action,  either  at  common  law  or 
under  the  Act  respecting  seduction, 
R.S.O.  1887  cb.  58. 
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Kimball  v.  Smith,  5U.C.R  32, 
and  L'Fsperance  v.  Duchene,  7  U. 
0.  R  146,  followed.  Harrison  v. 
Prentice,  140. 

[Affirmed,  24  A.  R.  677.] 


SEPARATE  ESTATE. 
See  Husband  and  Wife,  1,  2. 


SESSIONS. 
See  Criminal  Law,  1,  8 — Infant. 


SET-OFF. 

See    Husband    and    Wife,   3 — 
Landlord  and  Tenant,  7. 


SETTLED  ESTATES  ACT. 

Sale  of  Vacant  Land — Life  Tenant 
— Income  — Taxes  — Infant  —  Main- 
tenance.]— The  Settled  Estates  Act 
was  intended  to  enable  the  Court  to 
authorize  such  powers  to  be  exer- 
cised as  were  ordinarily  inserted  in 
a  well  drawn  settlement,  and  ought 
accordingly  to  receive  a  liberal  con- 
struction. 

Where  the  widow  of  the  settlor 
was  entitled  to  the  whole  income  of 
the  estate  for  her  life,  not  charged 
with  the  support  and  maintenance 
of  the  children,  who  were  the  re- 
maindermen, an  order  was  made, 
upon  the  petition  of  the  widow  and 
adult  children  and  with  the  approval 
of  the  official  guardian,  authorizing 
the  sale,  in  the  widow's  lifetime,  of 
vacant  and  unproductive  land  form- 
ing part  of  the  estate,  notwithstand- 
ing that  the  effect  would  be  to  re- 
lieve the  widow  of  the  annual  charge 
upon  such  land  for  taxes,  to  add  to 


her  income  the  profit  to  be  derived 
from  the  investment  of  the  proceeds 
of  the  sale,  and  to  deprive  the  re- 
maindermen of  the  benefit  of  any 
increase  in  the  value  of  the  land  ; 
the  price  offered  being  the  best  ob- 
tainable at  the  time  or  likely  to  be 
obtained  in  the  near  future;  the 
Court  deeming  the  sale  in  the  best 
interests  of  all  parties  ;  and  the 
widow  agreeing  to  charge  her  income 
from  the  settled  estates  with  the 
obligation  of  maintaining  the  iufant 
remainderman.     Re  Hooper ;  179. 


SETTLEMENT. 

Conveyance  by  Husband  for  Use 
of  Wife  and  Children — Rights  of 
Children.]  —  A  husband  conveyed 
lands  to  trustees  to  receive  the  rents, 
and,  after  payment  of  a  mortgage, 
to  pay  the  balance  into  the  hands  of 
his  wife  during  her  life,  for  her  use 
and  that  of  her  children,  to  be  at 
her  separate  disposal : — 

Held,  that  the  plaintiff,  the  sole 
surviving  child,  was  entitled  to  half 
the  yearly  income.  Turner  v.  Drew, 
448. 

See  Trusts  and  Trustees,  2. 


SHARES. 

See  Brokeb. 


SLANDER. 
See  Defamation,  2 


SOLICITOR. 
See  Barrister. 
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SPLITTING  DEMAND. 

See  Division  Courts,  1. 


STATUTES. 

2  W.  &  M.t  sess.  1,  ch.  5,  sec.  5 

See  Landlord  and  Tenant,  7. 
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12  Vict.  ch.  5 


See  Way. 


13  <fc  14  Vict.  ch.  14    

See  Way. 


368 
157 
157 


25  Vict.  ch.  20(0.) 508 

See  Husband  and  Wife,  3. 

47   Vict.  ch.  75  (O.) 14 

See  Railways  and  Railway  Com- 
panies, 1. 


50  Vict.  ch.  13,  sees.  3,  4,  10  (0.)  . . . 
See  Crown. 


52  Vict.  ch.  10,  sec.  2(0.) 439 

See  Will,  5. 

52  Vict.  ch.  32,  sec.  6  (O.) Ill 

See  Insurance,  1. 

54  Vict.  ch.  55,  sec.  40,  sub-sec.  3  (O.).  127 
See  Public  Schools. 


55  Vict.  ch.  6(0.)  

See  Revenue. 


571 


55  Vict.  ch.  20,  »rcs.  4,  5  (O.)  (The 
Mortmain    and    Charitable    Uses 

Act)    610 

See  Will,  7. 

55  Vict.  ch.  42  (Municipal  Act),  sec. 

73(0.) 486,  495 

See  Municipal  Corporations,  9,  10. 

55  Vict.  ch.  42,  seen.  80,  168  (0.)  . . .  419 
See  Municipal  Corporations,  15. 

55  Vict.  ch.  42,  sec.  175  (O.)...  .352,  464 
£ee  Municipal  Corporations,  8, 14. 

55  Vict.  ch.  42,  sees.  282,  288  (0.). . .  378 
&e  Municipal  Corporations,  5. 

55  Vict.  ch.  42,  sec.  293  (0.) 464 

See  Municipal  Corporations,  8. 


55  Vict.  ch.  42,  sec.  340(0.) 332 

See  Municipal  Corporations,  4. 

55  Vict.  ch.  42,  sec.  357  (0.) 221 

See  Municipal  Corporations,  3. 

55  Vict.  ch.  42,  sec.  496,  sub-sec.  10 

(0.) 435 

See  Municipal  Corporations,  6. 

55  Vict.  ch.  42,  sec.  531  (1)  525 

See  Municipal  Corporations,  11. 

55  Vict.  ch.  48,  sec.  67  (0.)  636 

See  Assessment  and  Taxes. 

56  Vict.  ch.  15,  sec.  2  (O.) 473 

See  Division  Courts,  2. 

56  Vict.  ch.  45,  sees.  13  et  seq.  (0.) . .  555 
See  Infant. 

56  Vict.  ch.  91  (0.)  399 

See  Railways  and  Railway  Com- 
panies, 3. 

57  Vict.  ch.  50,  sec.  13  (0.) 525 

See  Municipal  Corporations,  11. 

57  Vict.  ch.  55,  sees.  28,  30  (0.)  ... .  245 
See  Water  and  W  atercourses,  2. 

58  Vict.  ch.  12  (0.  J.  A.,  1895),  sec. 

52,  sub-sec.  3 195 

See  Damages,  1. 

58   Vict.  ch.  13,  sec.  23  (O.) 358 

See  Landlord  and  Tenant,  6. 

58  Vict.  ch.  13,  sec.  44,  sub-sec.  4(0.).  396 
See  County  Courts,  2. 


58   Vict.  ch.  13,  sec.  47  (4),  (0.)   . 
See  Division  Courts,  7. 


607 


58   Vict.  ch.  23,  sec.  1  (O.) 629 

See  Bankruptcy  and  Insolvency,  5. 

58  Vict.  ch.  26,  sec.  2,  sub-sec.  (c),  (O.).     40 
See  Landlord  and  Tenant,  3. 

58  Vict.  ch.  52,  sec.  2  (0.) 545 

See  Infant. 

58  Vict.  ch.  113  (O.) 106 

See  Trusts  and  Trustees,  1. 

59  Vict.  cli.  19,  sec.  3,  sub-sec.  13  (0.)  119 
See  County  Courts,  1. 
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59  Vict.  ch.  35,  sec.  10  (O.) 215 

See  Lien. 

59  Vict,  ch.  41,*ec.  2(0.) 508 

See' Husband  and  Wife,  3. 

59  Vict.  ck.  51,  see.  20  (0.) 525 

See  Municipal  Corporations,   11. 

60  Vict.  ck.  22  (0.) 455 

See  Hcsband  and  Wipe,  2. 

51   Vict.  ch.  29  (Z>.)  (Railway  Act, 

1888),*ec.90 14 

See  Railways  and  Railway  Com- 
panies, 1. 

51   Vict.  ch.  29,  sees.  90,  92,  144  (/).)  468 
See  Railways  and  Railway  Com- 
panies, 4. 

51   Vict.  ch.  29  (/>.),  sec.  161,'sub-sec.  2.   14 
See  Railways  and  Railway  Com- 
panies, 1. 

51  Vict.  ch.  29,  sec.  293  (D.)    241 

See  Master  and  Servant. 

52  Vict.  ch.  43,  sec.  9  (/).) 603 

See  Criminal  Law,  8. 

53  Vict.  ch.  31  (Banking  Act),  sec. 

75,  sub-sec.  2  (D.) 629 

See  Bankruptcy  and  Insolvency,  5. 

53  Vict.   ch.   33  (D.)  (Bills  of  Ex- 
change Act,  1890) 360 

See  Bills  op  Exchange  and  Promis- 
sory Notes,  3. 

54  &  55  Viet.  ch.  86  (Z>.) 14 

See  Railways  and  Railway  Com- 
panies, 1. 

55  &  56  Viet.  ch.  29  (Criminal  Code), 
sec.  204,  svb-»ec.  2 579 

See  Gaming,  2. 

65  &  56  Vict.  ch.  29,  sec.  205 123 

See  Gaming,  1. 

55  &  56  Vict.  eh.  29,  sec.  210,  sub- 
sec.  2  407 

See  Criminal  Law,  3. 

55  &  56   Vict.  ch.  29,  sees.  766,  767 

(D.) 489,  549 

See  Criminal  Law,  4,  5. 

55  &  56  Vict.  ch.  29,  sees.  262,  786, 

799(A) 588 

See  Criminal  Law,  7. 


55  &  56  Vict.  eh.  29,  sees.  879-80  (D.)  603 
See  Criminal  Law,  8. 

55  &  56  Vict.  ch.  29,  sec  900 231 

See  Criminal  Law,  1. 


56  Vict.  ch.  31,  sec  5  (D.)     .... 
See  Criminal  Law,  6. 


583 


59  Vict.  ch.  22,  sec.  \,  sub-see.  1  {D.).  519 
See  Executors  and  Administrators,  * 

R.  S.  C.  rh.  8,  sec.  64 528 

See  Parliamentary  Elections. 


#.  S.  G.  ch.  120,  ***.  70,  77. 
See  Broker. 


R.  S.  0.  1887  ch.  47,  see.  42 

See  County  Courts,  3. 


405 


£.  S.  0.  ch.  51,  «*\  44 

See  Division  Courts,  10. 

R.  S.  O.  ch.  51,  sec.  70,  *ub-see.  (c).. 
See  Division  Courts,  9. 


R.S.  O.ch.  51,  sec.  77  212 

See  Division  Courts,  1. 


R.  S.  O.  ch.  51,  nee.  82 

See  Division  Courts,  4. 


483 


R.  S.  0.  rh.  51,  ate.  148 504 

See  Division  Courts,  5. 


R.  S.  O.  eh.  58   

See  Seduction. 


140 


R.S.  O.  ch.  60 285 

Sec  Broker. 


R.  S.  0.  ch.  72,  sec*.  5,  28 

See  Municipal  Corporations,  1. 


R.  S.  0.ch.U 

See  Criminal  Law,  1. 


R.S.  0.  ch.  104 

See  Partition. 

R.S.  0.  ch.  106  

See  Landlord  and  Tenant,  1. 


R.S.  0.  ch.  110 

See  Trusts  and  Trustees,  1. 


R.S.  O.ch.  Ill 

See  Husband  and  Wife,  3. 
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It.  8.  0.  ch.  116,  sees.  61,  131 409 

See  Land  Titles  Act. 

B.  8.  O.  ch.  119  136 

See  Water  and  Watercourses,  1. 

B.  8.  0.  ch.  124,  sec.  7 152 

See  Bankruptcy  and  Insolvency,  2. 

B.  S.  0.  ch.  124,  nee.  7,  sub-sec.  (2). .  616 
See  Bankruptcy  and  Insolvency,  4. 

B.  S.  0.  ch.  124,  sec.  9 645 

See  Bankruptcy  and  Insolvency,  6. 

B.  S.  0.  ch.  124,  sec.  13 147 

See  Bankruptcy  and  Insolvency,  1. 

B.  8.  0.  ch.  124,  sec.  20,  sub-sec.  4 . .  326 
See  Bankruptcy  and  Insolvency,  3. 

R.  S.  O.  ch.  132,  sec.  3,  sub-sees.  (2), 

(3),  (4)    455 

•    See  Husband  and  Wipe,  2. 

It.  S.  0.  ch.  132,  sec.  4,  sub-sec.  4  . . .  116 
See  Husband  and  Wipe,  1. 

R.  &  0.  eft.  143,  sec.  29 368 

See  Landlord  and  Tenant,  7. 

It.  S.  O.  ch.  144 37 

See  Landlord  and  Tenant,  2. 

R.  S.  0.  ch.  144 358 

See  Landlord  and  Tenant,  6. 


R.S.  0.  ch.  166,  sec.  13.... 
See  Company. 


381 


R.  S.  0.  ch.  184,  sees.  466,  470 442 

See  Municipal  Corporations,  7. 


R.  S.  O.  ch.  194,  sec.  20 , 

See  Intoxicating  Liquors. 


387 


R.  S.  O.  ch.  220,  sees.  15,  18 245 

See  Water  and  Watercourses,  2. 


R.  S.  0.  ch.  237  

See  Church,  1. 


60 


STATUTES,  CONSTRUCTION  OF. 

See  Bankruptcy  and  Insolvency,  5. 


STOCK  EXCHANGE. 

See  Broker. 


STREET  BAIL  WATS. 

See  Railways  and  Railway  Com- 
panies, 3,  6. 


SUCCESSION  DUTT. 

See  Revenue. 


SUMMARY  CONVICTION. 

See  Criminal  Law,  8. — Justice 
op  the  Peace — Municipal  Cor- 
porations, 2. 


SUMMARY  PROCEEDINGS. 

See  Justice  op  the  Peace,  1. 


SUMMARY  TRIAL. 

See  Criminal  Law,  7. 


SUMMONS. 

See  Division  Courts,  10. 


SURROGATE  COURTS. 

Vacant  Senior  Judgeship — Junior 
Judge  —  Jurisdiction  —  Subsequent 
Appointment  of  Senior  Judge.] — A 
junior  County  Court  Judge  who  has 
heard  the  evidence  and  tried  an  issue 
in  a  Surrogate  Court,  while  the  office 
of  senior  County  Court  Judge  is 
vacant,  has  the  right  to  deliver  judg- 
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ment  in  such  case  after  a  new  senior 
Judge  has  been  appointed.  Speers 
et  al.  v.  Speers  et  a/.,  188. 


I  TRIAL. 

[     See  Criminal   Law,  4,  5,  6,  7 — 
j  Division  Courts,  2,  4,  6. 


TAX  SALE. 

See  Executors  and  Administra- 
tors, I. 


TENANT  FOB  LIFE. 

See  Partition— Settled  Estates 
Act. 


TENANTS  IN  COMMON. 

See  Husband  and  Wife,  3. 


TIMBER. 

See  Husband  and  Wife,  3. 


TOLLS. 

See  Way. 


TBADE-MABK. 

"  Microbe  Killer  "—Validity  of— 
Injunction.] — The  words  "  Microbe 
Killer,"  regularly  registered,  con- 
stitute a  valid  trade-mark.  Injunc- 
tion restraining  its  use  granted. 

Davis  v.  Kennedy,  13  Gr.  523,  fol- 
lowed.    Radam  v.  Shaw,  612. 


TBESPASS. 

See  Husband  and  Wife,  3. 


TRUSTS  AND  TRUSTEES. 

1.  Compensation — Railway  Com- 
pany— Trustee  of  Bonus  Debentures 
—R.  S.  0. 1887  ch.  110—58  Vict,  ck 
113  (O.J] — A  person  into  whose  eus 
tody  debentures  of  municipalities  in 
aid  of  a  railway  company  are  deliv- 
ered in  trust  to  be  transferred  to 
the  company  upon  the  completion  of 
the  railway  as  provided  for  in  the 
by-laws  of  the  municipalities  is  a 
trustee  under  the  Trustee  Act,  R. 
S.  O.  1887  ch.  1 10,  and  as  such  is  en- 
titled to  remuneration  under  that 
Act  before  delivering  over  the  de- 
bentures. 

So  held  with  reference  to  the  trust 
created  by  by-laws  of  municipalities 
confirmed  by  58  Vict  ch.  113  (0.) 
In  re  Ermatinger,  Trustee,  106. 

[Affirmed,  but  amount  of  compensation  reduced, 
24  A.  B.  378,  mb  nom.  In  re  TiUo/nJbnrgh,  Lake 
Brie,  and  Pacific  R.  W.  Co.] 

2.  Settlement — Power  of  Revoca- 
tion— Defective  Execution  of- — Direc- 
tion to  Trustee — Breach  of  Trust.] — 
A  settlement  in  which  the  trustee 
was  authorized  to  invest  the  funds 
in  "Dominion,  Provincial,  and  Muni- 
cipal bonds  and  debentures,  or  first 
mortgages  upon  real  estate,"  con- 
tained a  power  of  revocation  by  deed 
in  favour  of  the  settlor,  with  the 
consent  of  the  trustee. 

The  latter  invested  some  of  the 
trust  moneys  in  the  stock  of  a  loan 
company,  under  instructions  by  letter 
from  the  settlor  : — 

Held,  that  there  was  no  breach 
of  trust,  and  that  what  was  done 
amounted  to  a  defective  execution 
of  the  power,  which  the  Court  would 
aid. 
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The  principle  on  which  In  re  Mac- 
kenzie Trusts,  23  Ch.  D.  750,  was 
decided,  applied.  Re  Mackenzie 
Trusts,  312. 

See  Church,  1 — Insurance,  3 — 
Settlement. 


VOTERS'  LISTS. 

See  Municipal  Corporations,  16. 


WAREHOUSE  RECEIPTS. 

See  Bankruptcy  and  Insolvency,  5. 


WARRANT. 

See  Criminal  Law,  5. 


WARRANTY. 

See  Company — Sale  op  Goods,  2. 


WASTE. 

See  Landlord  and  Tenant,  4. 


WATER  AND  WATERCOURSES. 

1.  Water  Privilege — Owner  of — 
Riparian  Proprietor  —  Use  and 
Improvement  of  Privilege.] — The 
owner  of  land  abutting  on  the  chain 
reserved  by  the  Crown  for  a  public 
highway  along  the  Kaministiquia 
river,  who  is  also  the  licensee  of  the 
interest  of  the  Crown  in  such  re- 
serve, is  a  riparian  proprietor ;  and, 
as  such,  he  is  the  owner,  within  R. 
S.  O.  1887  ch.  119,  of  a  water  privil- 
ege which  adjoins  that  part  of  the 
reserve  lying  between  his  land  and 
the  river  : — 


Held,  however,  that,  proposing  to 
place  a  dam  at  the  upper  end  of  such 
water  privilege,  such  a  riparian  pro- 
prietor, not  being  the  owner  or  legal 
occupant  of  any  water  privilege 
above  it,  was  not  a  person  desiring 
to  use  or  improve  his  water  privi- 
lege, and  was,  therefore,  not  entitled 
to  an  order  to  exercise  the  powers 
mentioned  in  the  Act.  Re  Jenison, 
136. 

2.  Bitches  and  Watercourses  Act 
— Completion  of  Work  by  Engineer 
— Time  for  Engineer  to  take  Action 
— Municipal  Corporations — Placing 
Amount  for  which  Owners  Liable  on 
tJie  Collector's  Roll — Reeve — Corpor- 
ate Act—R.  S.  0.  1887  ch.  220,  sees. 
15,  18-57  Vict.  ch.  55,  sees.  28,  30 
(0.)]— By  sec.  28  of  57  Vict  ch.  55 
(R.  S.  O.  1887  ch.  220,  sec.  15),  the 
Ditches  and  Watercourses  Act,  it  is 
provided  that  "  the  engineer,  at  the 
expiration  of  the  time  limited  by  the 
award  for  the  completion  of  the 
ditch,  shall  inspect  the  same,  if  re- 
quired in  writing  so  to  do  by  any  of 
the  owners  interested,  *  *  and 
may  let  the  work  *  *  to  the 
lowest  bidder,"  etc.  : — 

Held,  that  even  the  lapse  of  two 
years  did  not  debar  the  engineer 
from  acting  under  the  above  section, 
where  it  was  plainly  made  to  appear 
that  the  drain  was  not  made,  within 
the  time  or  after  the  time,  of  the 
proper  dimensions,  by  the  person 
who  had  the  first  option  to  do  the 
work  : — 

Held,  also,  that  the  amount  the 
several  owners  are  liable  for  may  be 
placed  upon  the  collector's  roll  under 
57  Vict.  ch.  55,  sec  30  (R.  S.  O. 
1887  ch.  220,  sec  18),  on  the  authori- 
zation of  the  reeve  of  the  munici- 
pality. 

Meredith,  J.,  dissenting.  Rose 
v.  Village  of  Morrisburg,  245. 
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WAY. 

Public  Road — Tolls  —  Municipal 
Corporation  —  Power  to  Lease  to 
Private  Person.]— Prior  to  the  13th 
May,  1851,  the  London  and  Port 
Stanley  road  belonged  to  the  Govern- 
ment of  Canada,  as  one  of  the  public 
works  of  that  Province.  On  that  day 
the  Government,  by  an  order-in-coun- 
cil  or  proclamation,  issued  under  the 
authority  of  12  Vict.  ch.  6  and  13 
&  14  Vict  ch.  14,  granted  the  road, 
for  valuable  consideration,  to  the 
county  of  Middlesex.  The  part  of 
the  road  lying  within  the  limits  of 
the  county  of  Elgin  afterwards  fell 
into  the  hands  of  the  corporation  of 
that  municipality,  who,  on  the  16th 
February,  1857,  leased  it  to  the 
defendants'  predecessor  or  assignor 
for  the  term  of  199  years  : — 

Held,  that  the  county  corporation 
had  the  power  to  sell  or  lease  the 
road  to  any  grantee  or  lessee,  being 
a  local  authority  or  company,  men 
tioned  in  the  above  statutes,  and  the 
further  power  to  let  to  farm  the  tolls 
on  the  road,  but  had  not  the  power 
to  lease  or  sell  the  road,  or  any  part 
of  it,  to  a  private  person  \  and  there- 
fore the  defendants  had  no  title  to 
the  road,  and  were  not  justified  in 
obstructing  it  by  bars  and  exacting 
tolls  u|K>n  it.  Payne  v.  Caughell  et 
al.,  157. 

[Reversed,  24  A.  R.  566.] 

See  Municipal  Corporations,  11, 
12. 

WILL. 

I.  Equal  Division  of  Proceeds  of 
Real  Estate  —  "  Between  "— "  And  " 
— Half  Share.] — A  testator  by  his 
will  directed  his  real  estate  to  be  sold 
and  the  proceeds  to  be  equally  divid- 
ed between  his  wife  and  his  brother 
and  sister : — 


Held,  that  the  wife  took  a  one- 
half  share,  and  his  brother  and  sister 
the  other  half  share  between  them. 
Hutchinson  v.  LaFortune,  329. 

2.  Alienation — Restriction  against 
—  Validity  of] — A  testator,  after  de- 
vising two  parcels  of  land  respectively 
to  his  two  sons,  provided  as  follows  : 
"  I  will  that  the  aforesaid  parcels  of 
land  shall  not  be  at  their  disposal  at 
any  time  until  the  end  of  twenty-five 
years  from  the  date  of  my  decease. 
And,  further,  I  will  that  the  same 
parcels  of  land  shall  remain  free 
from  all  incumbrances,  and  that  no 
debts  contracted  by  my  sons  W.  C. 
and  H.  0.  shall  by  any  means  in- 
cumber the  same  during  twenty-five 
years  from  the  date  of  my  decease." 

One  of  the  sons  died  about  two 
years  after  his  father,  having  devised 
his  lot  to  his  brother,  the  plaintiff, 
who,  within  the  period  limited  by  his 
father's  will,  sought  to  mortgage  it: — 

Held,  a  valid  restriction,  so  far  as 
it  was  a  restriction  against  the  plain- 
tiff selling  and  conveying  the  lands 
or  incumbering  them  by  way  of 
mortgage  within  the  period  men- 
tioned. Chisholm  v.  London  and 
Western  Trusts  Company,  347. 

3.  Restraint  on  Alienation — In- 
validity.]— Devise  of  real  estate  to 
two  grandchildren  in  fee,  with  a 
condition  as  follows :  "  and  I  fur- 
ther will  and  direct,  and  it  is  an 
express  condition  of  this  my  will 
and  testament,  that  none  of  the 
devisees  herein  *  *  that  is  to  say 
neither  my  said  grandchildren  *  * 
shall  either  sell  or  mortgage  the 
lands  hereby  devised  to  them  :  M — 

Held,  an  absolute  and  unqualified 
restraint  on  alienation,  and  so  in- 
valid. 

Semble.  Had  the  condition  been 
valid,  the  grandchildren,  being  the 
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testator's  heirs-at-law,  could  have 
made  title  as  such.  Re  Shanacy 
and  Quintan,  372. 

4.  Charitable  Bequest —  Validity 
of —  Lands  in  Ontario  —  Foreign 
Lands  —  Debts  and  Testamentary 
Expenses  —  Liability  for — Realiza- 
tion,']— A  testator,  domiciled  in  a 
foreign  country,  died  in  1891, 
possessed  of  certain  lands  and  per- 
sonal estate  in  that  country,  and  also 
of  lands  in  Ontario.  His  personal 
estate  was  insufficient  to  pay  his 
debts.  By  his  will,  after  specific 
bequests  and  devises,  he  gave  the 
residue  of  his  estate,  real,  personal, 
and  mixed,  wherever  situated,  to  his 
trustees,  to  promote,  aid,  and  pro- 
tect citizens  of  the  United  States  of 
African  descent  in  the  enjoyment  of 
their  civil  rights,  or,  in  case  of  such 
trust  becoming  inoperative,  to  his 
heirs-at-law  : — 

Held,  that  the  devise  of  lands,  so 
far  as  Ontario  was  concerned,  was 
void  and  inoperative. 

2.  That  the  trustees  held  the  lands 
to  the  use  of  the  heir-at-law  until 
satisfaction  should  be  made  there- 
out for  the  charges  thereon  of  debts 
and  testamentary  expenses,  and  the 
heir-at-law  was  entitled  to  a  convey- 
ance thereafter. 

3.  That  the  Ontario  lands  were 
liable  to  contribute  pari  passu  with 
the  other  lands  for  the  payment  of 
debts  and  testamentary  expenses. 

4.  That  the  proportion  chargeable 
on  Ontario  lands  might  be  raised  by 
sale  of  an  adequate  part,  or  the  rents 
might  be  applied  therefor.  Lewis 
v.  Doerle  et  al.,  412. 

5.  Rule  against  Perpetuity — Thel- 
lusson  Act — 52  Vict.  ch.  10,  sec.  2 
(0.)]  —  A  testator  directed  his 
executors  to  lease  and  rent  and  in- 
vest his  lands,  money,  and  mortgages 
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for  the  term  of  60  years,  after  which 
the  property  was  to  be  divided  as  in 
his  will  provided : — 

Held,  that  this  infringed  the  rule 
against  perpetuity,  and  52  Yict.  ch. 
10,  sec.  2  (0.),  and  was  invalid. 
Baker  v.  Stuart,  439. 

6.  Legacy  —  Vested  Interest  — 
Period  of  Payment.] — Where  a  tes- 
tator gives  a  legatee  an  absolute 
vested  interest  in  a  defined  fund,  the 
Court  will  order  payment  on  his 
attaining  twenty -one,  notwithstand- 
ing that  by  the  terms  of  the  will 
payment  is  postponed  to  a  subsequent 
period. 

Roche  v.  Roche,  9  Beav.  66,  fol- 
lowed.    Gqft  v.  Strohm,  553. 

7.  Charitable  Use  —  The  Mort- 
main and  Charitable  Uses  Act,  1892, 
55  Vict.  ch.  20  (0.)]— A  devise  of 
real  estate  to  a  bishop  in  trust  for 
the  use  of  his  diocese  is  not  a  devise 
"  to  or  for  the  benefit  of  any  charit- 
able use,"  within  the  meaning  of 
sees.  4  and  5  of  the  Mortmain  and 
Charitable  Uses  Act,  1892,  55  Vict, 
ch.  20  (O.)     Re  McCauley,  610. 

8.  Bequest  of  Specific  Sum — Debt 
Larger  than  Amount  Named.] — A 
testatrix  to  whom  a  debt  of  £2,900 
was  owing  by  the  E.  estate,  by  her 
will  bequeathed  as  follows :  "  The 
two  hundred  and  ninety  pounds  due 
from  the  E.  estate  *  *  and  moneys 
in  *  *  to  be  used  by  ray  executors 
in  payment  of  debts  *  *  the 
balance  thereof  to  be  equally  divided 
among  the  daughters  of     *     *  : " — 

Held,  that  only  the  sum  of  money 
mentioned  in  the  will  and  not  the 
whole  amount  due  by  the  E.  estate 
passed  by  the  clause  in  question. 

Decision  of  Meredith,  C.J.,  re- 
vei*sed.     Re  Slierlock,  638. 

See   Revenue. 
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WINDING-UP  AOT. 

See  Broker. 

WORDS. 

" Actual  Occupation"  in  55  Vict 
ch.  42,  sec.  73  (0.) . . . .  495.]— See 
Municipal  Corporations,  10. 

"And". . .  .329.]— See  Will,  1. 

"Any  Person  or  Persons,"  in  R. 
S.  O.  1887  ch.  106.... 29.]  -  See 
Landlord  and  Tenant,  1. 

"  Ascertained  by  the  Signature  of 
the  Defendant,"  in  R.  S.  O.  1887  ch. 

51,  sec.  70,  sub-sec.  (c) 6G2.]— 

See  Division  Courts,  9. 


"At  Present". 
minal  Law,  4. 


"Between". 


1. 


..489.]— .S^Cri- 
.  329.]— &*  Will, 


"  Buildings  and  Erections"  in 
covenant  in  a  lease ....  40.]  —  See 
Landlord  and  Tenant,  3. 

"Claim  which  has  not  Accrued 
Due,"  in  R.  S.  O.  1887  ch.  124,  sec. 
20,  sub-sec.  4 326.]— See  Bank- 
ruptcy and  Insolvency,  3. 

"  Damages  for  Per  social  Inconven- 
ience " 14.] — See  Railways  and 

Railway  Companies,  1. 

"  Double  Value"  in  2  W.  <fc  M., 
sess.  1,  ch.  5,  sec.  5 . . . .  368.] — See 
Landlord  and  Tenant,  7. 

"  Furniture"  in  R.  S.  O.  1887  ch. 
184,  sec.  466 442.]— See  Muni- 
cipal Corporations,  7. 

"  Guardian,"  in  54  Vict.  ch.  55, 

sec.  40,  sub-sec.  3  (O.) 127.]— 

See  Public  Schools. 

'A      * 


"  Indirectly  or  Secondarily  Liable," 
in  59  Vict.  ch.  22,  sec.  1,  sub-sec.  1 

(O.) 519.] — See  Executors  and 

Administrators,  2. 

"In  any  Tear,"  in  R.  S.  O.  1887 
ch.  124,  sec.  20 387.]— See  In- 
toxicating Liquors. 

"  Interest "  in  lands,  in  R.  S.  O. 

1887  ch.  116,  sec.  61 409.]— See 

Land  Titles  Act. 

"  Invalid  against  Creditors?  in 
53  Vict  ch.  31,  sec.  75  (D.)  (Bank- 
ing Act) 629.]  —  See  Bank- 
ruptcy and  Insolvency,  5. 

"  Order  in  its  Nature  Final?  in 
R.  S.  O.  1887  ch.  47,  sec.  42.... 
389.] --See  County  Courts,  3. 

"  Property,"  in  sub-sec.  1  (b)  of  sec. 

205,   Criminal    Code 123.]— See 

Gaming,  1. 

"  School  Rates,"  in  55  Vict  ch.  22 
(O.) 221.]— See  Municipal  Cor- 
porations, 3. 

" Structural  Damages"  in  Do- 
minion Railway  Act,  1888....  14.] 
— See  Railways  and  Railway  Com- 
panies, 1. 

"Sum  in  Dispute  upon  the  Appeal," 
in  R.  S.  0. 1887  ch.  51,  sec.  148. .. . 
504.] — See  Division  Courts,  5. 

"  To  or  for  the  Benefit  of  any 
Charitable  Use,"  in  55  Vict.  ch.  20, 
sees.   4  and   5  (O.)   (Mortmain  and 

Charitable  Uses  Act) 610.]— £«? 

Will,  7. 


WRIT  OF  ERROR. 

See  Criminal  Law,  5. 
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